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FOREWORD 


This manual is elementary in character and utilitarian in scope. 
It makes no pretense of being a complete guide to the literature of 
the law, but aims to give the lawyer and law student an idea of the 
various kinds of law books; to describe, as concisely as possible, 
those which are in most common use at the present time; and to 
supply such information about them as to enable one to use them 
intelligently and effectively. It also gives instruction in the art of 
brief making. 

This new edition is necessary to meet the constantly growing de- 
mand for this book. Since 1923 when the First edition was pub- 
lished, two other editions prior to this one have been issued to keep 
pace with the demand, which for the three previous editions com- 
bined has exceeded 43,000 copies. 

In preparing each new edition, advantage has been taken of the 
helpful suggestions of the users of the preceding one, in an effort to 
make it meet all of the needs of its users as nearly as possible. It 
is hoped that they have found each new edition an improvement over 
the one preceding. j 

For the convenience and benefit of the user of “Law Books and 
Their Use” Part II of this volume consists of detailed information: 
as to the use of, and specimen pages from, the more important and! 
most used general legal publications. These specimen pages will! 
also serve to show the various mechanical features of law books. ~~ 

The material demonstrating the use and features of the American 
Digest System and the National Reporter System has been supplied 
by the West Publishing Company, that of Shepard’s Citations by 
the Frank Shepard Company. 

No attempt is made in this volume to instruct the reader in detail 
as to the use of “Corpus Juris-Cyc” as “Principles and Practice of 
Legal Research” Volumes 1 and 2, have been prepared by The 
American Law Book Co. for that purpose, and they will supply 
copies to the purchaser of this volume without charge, upon request. 

Grateful acknowledgment is made to judges, lawyers, instructors 
of legal bibliography and brief making, and publishers, for counsel, 
suggestions and material, and for their active interest and the aid 
they have given in the preparation of this new edition. 


THE PUBLISHERS. 
October, 1927. 


“T have been amazed at the helplessness of law students 
and even of lawyers when they go into a library to search 
for authorities. 

“A good lawyer 1s one who knows where to look. for 
the law; and after he has found it knows what to do 
with it.” 

JUSTICE DEEMER. 
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LAW BOOKS AND 
THEIR USE 


INTRODUCTION. 


Lest the lawyer or student should regard a knowledge of law books 
as an elegant rather than a necessary accomplishment, let it be here 
premised that he cannot safely advise a client, brief a case, or argue 
a point of law, without knowing how and where to obtain informa- 
tion which is both accurate and adequate. He must know how to 
make an exhaustive search for authorities, lest his opponent con- 
front him with decisions of which he has no foreknowledge. 

And his earning capacity, whether he goes into practice for him- 
self, or as an employee, will depend largely upon the rapidity and 
accuracy with which he can do these things. Hence he should have 
a knowledge of the books which will form his working equipment, 
and how to use them most effectively. 

A knowledge of law books and their uses will do more than help 
him to fill his purse; it will also serve to safeguard it. He will be 
solicited to purchase books of all degrees of merit. Unless he knows 
enough about using law books to be able to distinguish between 
them, he may make some injudicious purchases. Furthermore, if 
constrained by circumstances to limit his investment in books, he 
should be able to tell which are likely to prove most useful. 

What has been said ought sufficiently to demonstrate that the 
lawyer or law student can better dispense with any other subject of 
his studies than that of the use of law books. With a knowledge of 
such use, he can gain a knowledge of any subject; without it, he 
is as helpless as a ship without a rudder. 

Law is what the courts have declared it to be. In a broad sense 
that is the definition of the law of this country. The courts have 
stated the law in their decisions. ‘These decisions are printed and 
bound in books. All other law books are built around and on the 
decisions. ‘Therefore, to learn what the law is, one must find it in 
the books. 


The underlying principles of the law are about all anyone can 
know._These principles are comparatively few, but their applica- 


tions are very numerous. These applications by the courts one can 
law is the study of books. 
Kina) ames thé Firswot England is reported to have complained 


on one occasion that, upon his submitting a question of law to the 
leading lawyers of the Kingdom, “the maist that ony of them could 
do was to ‘refer.’”’ If his Majesty could revisit the earth to-day, 
he would find the situation unchanged. Our learning must largely 
be that index learning by which, in the words of Pope, we may “hold 
the eel of science by the tail.” Discouraging though the reflection 
may be, it is nevertheless true that none of us, even the most learned, 
can safely rely on his recollection for the law. What we have 
learned to be the law yesterday may not be the law of to-day. A 
decision of a supreme court may have worked far-reaching changes; 
and (like the law student who excused his ignorance on questions 
put to him by the bar examiners by saying that he had specialized 
on the statutes) we run the risk of having what we know repealed 
at the next session of the legislature. The most that we can hope 
to do is to acquire a grasp of the principles which we must apply, 
and some foreknowledge of the questions with which we may have 
to deal and of the mechanical methods by which we may discover 
the governing law. 

It is the purpose of this manual to tell the lawyer and student 
something about the various classes of law books and their functions, 
and to enable him to gain a first-hand knowledge of some of them 
by instructing him in their use. 
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CHAPTER I. 


SOURCES OF LAW — CLASSES OF LAW BOOKS — CLASSIFICATION 
OF THE LAW — WORDS AND SYMBOLS USED IN LAW PUBLI- 
CATIONS. 


SOURCES OF LAW. 


The sources of the law are Legislative Enactments and Judicial 
Decisions, and these are the basis of all law books. 

Legislative enactments include Constitutions, Treaties, Statutes, 
Ordinances, Governmental Regulations and Orders, and Rules of 
Court. 


CLASSES OF LAW BOOKS. 


While the terminology employed by lawyers, authors, and pub- 
lishers to designate the various classes of legal publications is by no 
means uniform, it will serve the purpose to arrange them in the 
three classes which are quite commonly used. 

1. Primary Authority, or Repositories of the Law. 

2. Secondary Authority. 

3. Search Books, or Law Finders. 


Primary Authority. 

The books of Primary Authority or Repositories of the Law are 
those which contain the Legislative Enactments and Judicial Deci- 
sions, in other words, the Sources of the Law. 


Secondary Authority. 

The books of Secondary Authority consist of text books, treatises, 
encyclopedias, dictionaries, annotations, etc. These are explanations 
and restatements of, and guide-posts to, the law contained in the Re- 
positories or books of Primary Authority. 

The various series of Annotated Reports, such as the American 
Law Reports Annotated, Lawyers Reports Annotated, etc., which 
contain reports of judicial decisions and annotations are both Pri- 
mary and Secondary authority. 


Search Books. 

Search Books or Law Finders are those compilations as their 
name implies which assist in making the law in the books of Primary 
and Secondary Authority accessible and consist of digests, indexes, 
tables of cases and statutes, citations, extra-annotations, etc. 


An outline of the three classes mentioned above follows: 
1 
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PRIMARY AUTHORITY OR REPOSITORIES OF THE LAW. 


UNITED STATES. 


Federal. 

Constitution, Statutes, Treaties, Etc. 
tS. Statuteseatmlarge. 
U. 8. Revised Statutes. 
United States Code. 
United States Code, Annotated. 
Federal Statutes Annotated. 
U 
U 


So 


J. S. Compiled Statutes. 
nited States Supreme Court Reports, 
Official Edition. 
Lawyers’ Edition. 
Supreme Court Reporter. 
Rules of Court. 
Federal Cases. 
Federal Reporter. 
Court of Claims Decisions. 
Interstate Commerce Commission Reports. 
Court of Customs Appeals Reports. 
Patent Reports. 
Federal Trade Reports. 
Opinions of Attorney General. 
Public Land Decisions. 
Treasury Decisions. 


State. 

Constitutions. 

Statutes. 

Codes. 

Session Laws. 

Municipal Ordinances. 

Rules of Court. 

State Reports. 

National Reporter System, 
Atlantic, 
Northeastern. 
Northwestern. 
Pace: 
Southeastern. 
Southern. 
Southwestern. 


CLASSES OF LAW BOOKS 


Annotated Reports, Cases in, 

American Law Reports Annotated. 
Lawyers Reports Annotated. 
American Decisions. 

American Reports. 

American State Reports. 

American & English Annotated Cases. 
Annotated Cases. 

Special Subject Reports, Cases in, 
American Bankruptcy Reports. 
Negligence and Compensation Cases, Annotated. 
Public Utility Reports. 

American Criminal Reports, etc. 


ENGLAND. 


Statutes. 

Reports. 

Report Reprints. 

Annotated Reports, Cases in, 
English Ruling Cases. 
British Ruling Cases. 


SECONDARY AUTHORITY. 
Text Books. 


Commentaries. 
General Text Treatises, 
Ruling Case Law. 
Encyclopedias, 
Corpus Juris. 
Cyclopedia of Law and Procedure. 
Encyclopedia of Evidence. 
Encyclopedia United States Supreme Court Reports. 
Encyclopedia of the Laws of England. 
Halsbury’s Laws of England. 

Dictionaries. 

Words and Phrases. 

Annotations. 

Annotated Reports, Annotations in, 
American Law Reports Annotated. 
Lawyers Reports Annotated. 
American Decisions. 

American Reports. 
American State Reports. 
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American & English Annotated Cases. 
Annotated Cases. 
English Ruling Cases. 
British Ruling Cases. 
Annotated Statutes, Annotations in, 
Legal Periodicals. 


SEARCH BOOKS OR LAW FINDERS. 


UNITED STATES. 

Digests, 

Federal. 

State. 

American Digest System. 

Reporter. 

Annotated Reports. 

Special Reports. 

Subject. 
Indexes. 
Tables of Cases. 
Tables of Statutes. 
Extra-Annotations, 

Rose’s Notes on U. S. Reports. 

L.R.A. Extra Annotations. 

Notes on American Decisions and Reports. 

Extra Annotations on English Ruling Cases, etc. 
Citators. 


ENGLAND. 
Digests, 
Mew’s. 
Butterworth’s. 
English & Empire. 
Law Reports. 
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CLASSIFICATION OF THE LAW. 


The best classification of the law for purposes of a philosophical 
discussion or of a scientific analysis of the interrelations of its dif- 
ferent branches, or of any broad view of the law as a whole, may 
not be the best or even a good one for the purpose of marshaling 
the great mass of materials of the law for practical use by judges, 
lawyers, and students in seeking to find what the existing law actu- 
ally is on every question that arises in their daily work. 

A comprehensive chart of the entire law may be of very great 
value when developing a legal philosophy or the fundamentals of 
jurisprudence, but a chart of the law on a scale large enough to in- 
clude all the minor points that constantly arise would be too exten- 
sive and complex to be of any practical use in searching for those 
matters. Like a chart or map of a city, it may be useful for a gen- 
eral view of the outlines and relations of all parts to each other; 
but no matter how accurate it may be, or how minute in detail, it 
can be of little practical use as a directory by which to find the 
minor points included therein. 

Classification, for practical use, should be, as far as possible, self- 
explanatory. The necessity of consulting an index or classification 
chart in order to learn where to look for what one wishes to inves- 
tigate is always a handicap, especially when work is pressing and 
one’s mind engrossed on the problem he has to solve. Time, pa- 
tience, and energy are lost unless he is able to turn instantly and 
directly to the volume and the proper page, without any guide or 
direction by index or otherwise, just as one turns to any well-known 
topic in an encyclopedia. With a set of books including many vol- 
umes, this is a matter of large importance. 


No other possible arrangement has ever been devised for large 
and comprehensive works that can at all equal for convenience, 
simplicity, and ease, as well as economy of time and effort, the ordi- 
nary alphabetical arrangement of topics. When among these, in 
their alphabetical order, are inserted the needed cross-references 
from other names which might not unlikely be thought of as titles 
of subjects, the arrangement needs no accompanying index or classi- 
fication chart to aid in finding any of the named titles in the entire 
series of volumes; although, of course, an index would be very val- 
uable to show where minor points could be found in any of the 
named titles. 

The classification now in general use is familiar to the legal pro- 
fession. ‘The general divisions and main topics of the law in all 
modern law books are practically the same, though naturally differ- 
ing in minor divisions, and their use is easily made self-explanatory 
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by means of proper guide posts and references. No two minds, 
however equally matched in ability and skill, will ever work exactly 
alike in classifying the smaller matters in any large mass of mate- 
rials; and the best possible classification that can be made will 
certainly need some changes in the natural development of the law 
as decisions are handed down on new questions. Automobiles, aero- 
planes and radios, for instance, bring into the law new questions to 
be decided and new subjects to be classified as soon as the courts 
have decided them. No fixed and rigid classification of the law 
can confine it in a strait-jacket or prevent its expansion. 

Every lawyer knows the main subjects, topics, or titles of law that 
are found in all the leading encyclopedias, digests, treatises, and 
legal compilations of every sort. He needs no index or assistance 
to show him where to look for “Contracts,” “Corporations,” “Evi- 
dence,“ Highways” “Negligence,” etc, etc, any smorcetvan. we 
needs an index to his dictionary. But he often does need sufficient 
pointers or references to show the relation of different titles to each 
other, sometimes of different divisions or sections in the same title, 
just as much as one needs the aid of street signs to point his way in 
a city. 

In the growth of the law and of its classification, broad subjects 
often become divided. For instance, the great subject of “‘Con- 
tracts” is now usually limited to matters which are common to con- 
tracts generally, while such special matters as carriers’ contracts, 
insurance, deeds, mortgages, etc., etc., are treated in separate titles 
so that any one of these may be examined much more quickly and 
easily than if all were treated in one very voluminous title. 

A table showing a very modern alphabetical classification of the 
law under 1952 main titles as it appears in the digests of the Ameri- 
can Law Reports Annotated and Lawyers Reports Annotated, the 
classification of which is uniform, will be found beginning on page 
425. 

For additional information about the arrangement of material in 
law books and classification of law, see “Hicks’ Materials and 


Methods of Legal Research,” pp. 190-215. 
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EXPLANATION OF WORDS AND SYMBOLS COMMONLY USED IN 
LAW PUBLICATIONS. 


ante: “Before,” used to refer to matter preceding in the same book, 
but in a separate chapter, or (in a volume of reported cases) a 
separate case or annotation. Correlative with post (which see) ; 
also sometimes used as the equivalent of supra (which see). 

Arts ee GtICle: 

brackets [ ]: Used to indicate matter interpolated to make clear 
the sense of a quotation or to supply an evident omission. 

The bracketed number found in the citation of certain of the 
English cases serves to indicate the volume of reports in which 
the case is published, by the year of its publication: e. g. [1923] 
2 K. B. 43 refers to page 43 of the second volume of the reports 
of the court of King’s Bench published for the year 1923. 

Chis; | Chancellor. 

Chee) Chie |ustice. 

cles, - Clause: 

C.: Commissioner. 

et seq.: An abbreviation of “et sequentia,’ 
following.” 

ibid.: A contraction of “ibidem,” meaning “in the same place.” 
Used to refer the reader to the author, text book, or report 
which was last above mentioned, and the same section or page 
of the text book or report. 

id.: A contraction of “idem,” meaning “the same.” Used in con- 
junction with a page or section number to refer the reader to 
another page or section of the report or text book which had 
been previously cited. 

infra: ‘“Below;” ordinarily used to refer to matter following in 
the same opinion or annotation. Correlative with supra (which 


* meaning ‘‘and matter 


sec). 
loc. cit.: An abbreviation of “locus citationis,” meaning “place of 
citation.” 


Jec0 | UStice. 

n.: An abbreviation for “note,” used in connection with a refer- 
ence to a given volume and page to denote a footnote on that 
page. 

par. or @: Paragraph. 

post: ‘After,’ used to refer to matter following in the same book 
but in, or constituting, a separate chapter, case, or annotation. 
Correlative with ante (which see). Sometimes used as the 
equivalent of infra (which see). 

sec., S, or 8: Section. 


) 
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Sc. -= same’ case: 

sub nom.: ‘Under the name of.” 

q. v.: An abbreviation of “quod vide,” meaning “which see.” 

stars“ *: *:° A’ row of stars“) * “indicates the omission of 
matter from a quotation. 

A single star in connection with a page number in a reprinted 
book or later edition e. g. 3 Kent, Com. *378, shows that the 
reference is to the original paging, as preserved by numerals 
bracketed in the text or on the margin. 

A volume of Pennsylvania reports containing cases decided 
subsequently to those in 81 Pa. but prior to those in 82 Pa. is 
Citedsasrolt eka: 

supra.: ‘Above,’ ordinarily used to refer to matter preceding in 
the same opinion or annotation. Correlative with infra (which 
see). 

Ubi supra (or infra): Used to refer the reader to matter above (or 
below). 

WaG.:) Vice-Chancellor. 
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CHAPTER II. 


LEGISLATIVE ENACTMENTS — CONSTITUTIONS — TREATIES — 
STATUTES. 


LEGISLATIVE ENACTMENTS. 


Legislative enactments consist of the enactments of Federal and 
State legislatures as well as the positive enactments of the people, 
whether by indirect or direct legislation. 


CONSTITUTIONS. 


The Constitution of the United States and the constitutions of the 
several States are the supreme law of those jurisdictions, and there 
can be no legislative enactments or judicial decisions which conflict 
with them. 

Copies of the Constitution of the United States are published and 
distributed by the government, and it is usually printed and bound 
in with the constitutions and statutes in the compilations of the 
several states and is also contained in the various editions of Federal 
statutes which are described in the following pages of this chapter. 
A table showing all decisions of the United States Supreme Court 
which construe any of the Articles of the United States Constitution 
will be found in the Co-op. Digest of United States Supreme Court 
Reports. 


TREATIES. 


Treaties are not of much importance to the average lawyer. The 
government has published those concluded by it, from time to time, 
and copies can be had from the Superintendent of Documents. They 
are also published in the United States Statutes at Large under the 
particular year and Congress when they were concluded. 

By act of Congress in 1910 there was published a complete com- 
pilation of treaties between the United States and foreign powers 
entitled “The Treaties, Conventions, International Acts, Protocols 
and Agreements Between the United States of America and Other 
Powers” in two volumes. A third volume was issued by later act 
of Congress. These three volumes contain all instruments of treaty 
Chatectemiron|//0.to 1923. 

The government has also published “Indian Affairs, Laws and 
Treaties, Compiled to December Ist, 1902” a two volume work con- 
taining a compilation of all treaties, executive orders and other mat- 
ters relating to Indian affairs from the organization of the govern- 
ment to date of publication. 
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A table showing all decisions of the United States Supreme Court 
which construe any of the treaties with foreign powers or any of the 
Indian treaties will be found in the Co-op. Digest of United States 
Supreme Court Reports. 


STATUTES. 


The enactments of Congress and the legislatures of the states, when 
printed and bound, are known as Statutes. In these books the acts 
are arranged in some orderly form, given chapter headings and 
section numbers, and the volume or volumes contain an index to 
their contents. Some statutes are annotated, others are not. The 
annotations give the construction by the courts of the various sec- 
tions and parts of sections, and cite the cases in which the construc- 
tion was made. For that reason an annotated statute is far more 
valuable and convenient than one which is not annotated. 


A statute may consist of three parts: the title, which describes the 
subject of legislation (e. g., “An Act to Establish a Uniform Sys- 
tem of Bankruptcy Throughout the United States”) ; the preamble 
(beginning “Whereas,” etc.) ; and the body, or purview (beginning 
with= the phrase. Be it enacted, etc.). Lhe preamplesismorren 
omitted. 


Session Laws. 


The enactments of the several legislative bodies are usually pub- 
lished and bound at the close of each session and in most states are 
called Session Laws. They are designated by the year of their en- 
actment, and, as each separate act is usually designated a chapter and 
numbered, by the chapter number, e. g., Laws of 1923, Chapter IT. 


CLASSES OF STATUTES. 


There are three well-marked classes of collections of general 
statutory law, Compiled Statutes, Revised Statutes, and Codes. 


Compiled Statutes are simply the bringing together and arrang- 
ing in methodical order of all of the existing statutory law of the 
United States or any of the States, without revision, or any re-enact- 
ment of the law in the compiled form. 

Revised Statutes are the product of a revision, collection, and ar- 
ranging of the statutory law, and a re-enactment of the whole by 
the legislature. 


Codes are a complete system of law, arranged and enacted by 
legislative authority. 
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FEDERAL STATUTES. 


The Federal Statutes are the enactments of Congress. At the 
conclusion of each session the government publishes in pamphlet 
form all bills that have been passed, arranged chronologically, to- 
gether with the treaties, concurrent resolutions, and proclamations 
of the President. ‘They are distributed free of charge by members 
of Congress. 

U. S. Statutes at Large. 

The United States Statutes at Large are compiled from the pam- 
phlets mentioned above, and are published and bound at the close 
of each session of Congress by the government, and sold by the 
Superintendent of Documents. Of recent years, for convenience, 
these statutes are usually divided and bound into two or more books, 
the first book containing the public laws, the other the private laws, 
concurrent resolutions, treaties, proclamations, etc. No matter how 
many books may be issued to contain the acts of a Congress they are 
given one volume number. The volume number for the 68th Con- 
gress which ended March 4th, 1925 is 43, and consists of two books. 

There have been several official or unofficial compilations of the 
eatlier United States Laws; among them those of Bioren and Duane, 
Story and Sharswood. ‘The Public Statutes-at-Large of the United 
States of America” from the organization of the government in 1789 
to March 1845, arranged in chronological order, with references and 
notes by Richard Peters were published privately under the sanc- 
tion of Congress 1846-1862. 

This series consists of eight volumes and contains the enactments 
of the First to the Twenty-Eighth Congress inclusive. Volumes 1 
to 5 comprising Public Laws; Volume 6, Private Laws; Volume 7, 
Indian Ireaties; Volume +S, Foreign Ireatics and the Index. 

This Series was continued by the publication of additional vol- 
umes from time to time up to and including Volume 17. These 
volumes were edited by George Minot and later by George P. San- 
ger. Volume 9 contains the enactments of the T'wenty-Ninth to the 
Thirty-First Congress; Volume 10, Thirty-Second and Thirty- 
Third; Volume 11, Thirty-Fourth and Thirty-Fifth; Volume 12, 
Thirty-Sixth and Thirty-Seventh. Beginning with Volume 13, the 
enactments, of a single Congress are contained in each volume. 

Beginning with Volume 18, the Statutes-at-Large have been pub- 
lished by the government. From Volume 32 on, each volume con- 
sists of two books except Volume 34 which has three. 


U. S. Revised Statutes. 


The Government in 1875 published the ‘‘Revised Statutes of the 
United States.” In 1878 a second edition was published. A series 
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of supplements to the above was issued, but the number of volumes 
became so many and the search for the law so perplexing and 
laborious that private publishers stepped into the breach and have 
published several editions of more convenient U. S. Statutes. 


The Code of the Laws of the United States of America. 

The Code of the Laws of the United States of America (may be 
cited ““U. S. C.”) is an official restatement in convenient form, un- 
der appropriate titles, chapters, and sections, of the general and 
permanent laws of the United States in force December 7, 1925, 
heretofore scattered through the Revised Statutes of 1878, and 
volumes 20-43 inclusive of the Statutes at Large. No new law is 
enacted by it, and no law repealed. While it is presumed to be the 
law, the presumption is rebuttable by production of prior un- 
repealed Acts of Congress at variance with the Code. The compila- 
tion was approved by Congress June 30th, 1926 by an Act provid- 
ing that nothing therein shall be construed as repealing or amend- 
ing any existing law, or as enacting as new law any matter contained 
in the Code, and that “in case of any inconsistency arising through 
omission or otherwise between the provisions of any section of this 
Code and the corresponding portion of legislation heretofore en- 
acted, effect shall be given for all purposes whatsoever to such enact- 
ments.” 

It is expected that, after the correction of any errors or omissions 
which may be found, the Code will later be enacted into law and 
all the earlier legislation of Congress repealed. 

It contains a parallel reference table showing where Revised 
Statute sections will be found in the Code; a similar table showing 
where Statutes at Large will be found in the Code; a table showing 
where Code sections will be found in the U. S. Compiled Statutes 
and supplements thereto; a table showing where Code sections will 
be found in the Federal Statutes Annotated and supplements there- 
to; and a table of statutes repealed prior to December 7, 1925. 

The appendix contains the subsequent laws up to December 6, 
1926 (being the acts of the first session of the 69th Congress), classi- 
fied under the appropriate title, chapter and sections of the Code. 

It is published by the Government and is for sale by the Super- 
intendent of Documents. 


United States Code Annotated. 

The United States Code Annotated (cited U. S. C. A.) is an anno- 
tated edition of the “Code of the Laws of the United States of 
America” described above. It will cover the 50 Titles of the Code 
in not less than 60 volumes of handy size, averaging about 500 pages 
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each. The text will be that of the official edition published by the 
Government. The arrangement of the Titles and the numbering 
of the chapters and sections as found in the Government’s unanno- 
tated edition will be strictly followed. One volume will contain a 
complete general Index of the Code. 

Except in the case of a few small Titles, each volume will con- 
tain but a single Title of the Code. Historical and Explanatory 
Notes will clearly show the original source and subsequent history 
of the statutes. Each section of every act will be annotated with 
notes that refer to all of the cases that have cited, construed, or ap- 
plied it. These annotations abound with copious quotations from 
the opinions setting forth the reasoning of the courts, as well as the 
facts involved in the particular case. In the complete set there will 
be approximately 5000 pages of Text and 25,000 pages of Notes and 
Annotations. 

Annual Supplements to each volume in the set will be issued. 
These will be cumulated from year to year and will contain subse- 
quent laws and also annotations which cover all laws in the volume 
itself and in the supplements. By the use of a patented pocket 
device in the volumes, these supplements become an integral part 
of each volume. In addition, Pamphlet Supplements will be issued 
three times a year, bringing both the laws and the annotations down 
to date. 


Mason’s United States Code Annotated. 

Mason’s United States Code Annotated is an edition of the “Code 
of the Laws of the United States of America” in three volumes, 
with citations of authorities, annotations, references and an index. 
Quarterly and annual supplements are issued. 


Federal Statutes Annotated. 

The Federal Statutes Annotated was published in 1906. A new 
edition was published in 1916. The laws are arranged alphabeti- 
cally by topics, just as digests and encyclopedias are arranged. It 
consists of 12 volumes, including the index and seven annual Supple- 
ments down to January 1, 1925. The original volumes and the sup- 
plements are copiously annotated with notes showing the construc- 
tion by all courts of the various sections, with parallel references 
to all editions of U. S. Reports, the Reporter System, and the various 
series of Annotated Reports. It contains a 200-page article on 
Statutes and Statutory Construction, also the United States Consti- 
tution, annotated clause by clause. Publication of this set has been 
discontinued. It is superseded by the United States Code Anno- 
tated. 


16 LAW BOOKS AND THEIR USE 


U. S. Compiled Statutes. 

The United States Compiled Statutes was published in 1916. It 
consists of 12 volumes, including index, a two-volume supplement 
down to March 4, 1919, a four-volume supplement to 1923, and con- 
tains all of the United States laws of a general nature, arranged by 
subject-matter, with the addition of notes, under each section, of all 
the cases, Federal or state, or opinions of the United States Attorney 
General, which have construed the section. 

There is also a Compact Edition in one volume of the above with 
identical section numbers, but without the annotations. ‘This has 
been supplemented with a one-volume Supplement down to January 
eS DOZ 6 

Both of the above Statutes are now superseded by the United States 
Code Annotated. 


STATE STALU TES. 


Each state also has its own Statutes or Code. No attempt will 
be made to describe these individually here, as each lawyer is usually 
interested only in the statutes of his own state. For a list of state 
statutes, consult a law-book catalogue, or the Secretary of State of 
any state for the required information in regard to the statutes of 
that state. In a number of the states the statutes are published and 
sold by the state. 


Construction of Statutes by the U. S. Supreme Court. 

Tables showing all decisions of the United States Supreme Court 
which construe Acts of Congress, sections and parts of sections of 
the U. S. Revised Statutes, Judicial Code, Criminal Code, Joint 
Resolutions of Congress, Proclamations of the President, and State 
constitutions, statutes, codes and session laws, will be found in the 
Co-op. United States Supreme Court Reports Digest. 


RULES OF CouRT. 


Rules of court are regulations of matters of practice in the court 
adopting them, in relation to matters not regulated by statute. They 
may always be obtained by application to the clerk of the court, and, 
where the decisions of the court are reported, are often included in 
the volume of reports appearing next after their promulgation. 
Collections of the rules of the various courts in a state are sometimes 
published by private enterprise, or are included in textbooks on 
practice. ‘The latest rules of the U. S. Supreme Court may be 
found by means of the index in 66 U. S. Reports, Lawyers’ Edition 
(Led: ). under the title “Courtanuless: 
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Looking up Statutory Law — Federal Statutes. 

The various forms in which the Federal statutes have been pub- 
lished have been described, ante. 

To ascertain the existence of a Federal statute on the point under 
investigation, consult— 


Index to Code of the Laws of the United States of America; 
or 
Alphabetical Analysis and Table of Titles in Volume I or 
General Index of United States Code Annotated; 
or 
Index to Mason’s United States Code, Annotated; 
or 
Index to Federal Statutes Annotated, 2d edition, and the 
indexes to its Supplements; 
or 
Index to United States Compiled Statutes, and the indexes 
to its Supplements; 
or 
Indexes to each of the volumes of the United States Statutes 
near ce: 


The abbreviations commonly used in citing Federal statutes, and 
the equivalents therefor, are as follows: 


C: 
Act [date] + ch. \ (umabem |: emo we NCiml SO sacle. 
chap. | 
U. S. C.—Code of the Laws of the United States of America. 
U. S. C. A.—United States Code Annotated. 
Comp. Stat. (or Comp. St.)—United States Compiled Stat- 


utes. 
Fed. Stat. Anno.—Federal Statutes Annotated. 
Res: 
Rev. Stat. }—United States Revised Statutes. 
Revota |) 


Stat. (or Stat. at L.)—United States Statutes at Large. 


Directions for finding the text of a Federal statute in a compila- 
tion other than that from which the citation is given, or where it 
is not cited from any compilation, follow in tabular form: 
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CITED AS 
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To Finp In 


Act of (date) 
chap. (number) 


Stat. at L. 


U. S. Rev. Stat. 


U. S. Code 


WraSastataately: 


WaSwkeven stat. 


U. S. Code (official 
edition being Vol. 
AA Part, wn: 
Statutes at Large ) 

U. S. Code Anno. 

Mason’s U. S. Code 

Fed. Stat. Anno. 

U. S. Comp. Stat. 


Wa StiReva stat. 


U. S. Code (official 
edition ) 

U. S. Code Anno. 

Mason’s U. S. Code 

Fed. Stat. Anno. 

U.S. Comp. Stat. 


MetTHop 


Look in volume covering the year named 


and’ locate the act by chronological 
order. Or use the Chronological Table 
of Statutes in either U. S. Comp. Stat. 
or Fed. Stat. Anno. 

Use Chronological Table of Statutes in 
either U. S. Comp. Stat. or Fed. Stat. 
Anno. 

Use Parallel Reference Table No. II in 
U. S. Code. 


(Tables when published.) 

Use Table E, in Mason’s Code. 

Use Chronological Table in Index volume. 
Use Chronological Table in Index volume. 


Use Chronological Table in either U. S. 
Comp. Stat. or Fed. Stat. Anno. 

Use Parallel Reference Table No. II in 
US. Code: 

(Tables when published. ) 

Use Table E, in Mason’s Code. 

Use Chronological Table in Index volume. 

Use Chronological Table in Index volume. 


Wis Sarstatea tales 


U.S. Code (official 
edition ) 

U. S. Code Anno. 

Mason’s U. S. Code 

Fed. Stat. Anno. 


U. S. Comp. Stat. 


Use the Table of the Revised Statute Sec- 
tions in either Fed. Stat. Anno. or U. S. 
Comp. Stat. to locate it in those com- 
pilations; get the date of the enactment, 
and use the Chronological Table of 
Statutes in either compilation. 

Use Parallel Reference Table I, in U. S. 
Code. 

(Tables when published.) 

Use Table E, in Mason’s Code. 

Use Table of Revised Statute Sections in 
Index volume. 

Use Table of Revised Statute Sections in 
Index volume. 


(UL, Sn rene, ae ID, 


U. S. Rev. Stat. 
Fed. Stat. Anno. 
U.S; Comprstat: 


U.S. Code Anno. 
Mason’s U.S. Code 


Find date of original enactment and use 
the Chronological Table of Statutes on 
either U. S. Comp. Stat. or Fed. Stat. 
Anno. 

Use Parallel Reference Table I, in U. S. 
Code. 

Use Parallel Reference Table IV, in U. S. 
Code. 

Use Parallel Reference Table III, in U. S. 
Code. 

Same title and section. 

Same title and section. 


FINDING FEDERAL STATUTES 


CITED AS To Finp In 
eo. Code Anno.) |Us so. otat. at’ 
WaSaRevwotat. 


Fed. Stat. Anno. 
U. S. Comp. Stat. 
U. S. Code (official ) 
Mason’s U. S. Code 
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MetTHop 


(Tables when published.) 
(Tables when published.) 
(Tables when published.) 
(Tables when published.) 
Same title and section. 
Same title and section. 


WPS Stataa tele. 
Wie smWevenotat: 


Mason’s U. S. Code 


Fed. Stat. Anno. 
U:-S. Comp. Stat: 
U.S. Code (officiai 
edition ) 


U.S. Code Anno. 
Fed. Stat. Anno. (Wim eaotatateles 


UioS: Rev. ‘Stat. 

U. S. Code (official 
edition ) 

U. S. Code Anno. 

Mason’s U. S. Code 

U.S. Comp. Stat. 


eS Compstat. |W... otat. at Li: 


U. S. Rev. Stat. 

U. S. Code (official 
edition ) 

U. S. Code Anno. 

Mason’s U. S. Code 

Fed. Stat. Anno. 


Use Table E, in Mason’s Code. 

Find date of enactment and use chrono- 
logical table of statutes in Fed. Stat. 
Anno. or U. S. Comp. Stat. 

(Note: Mason’s Code contains a Table 
(E) giving parallel references from the 
Revised Statutes to U. S. Code or 
Mason’s Code. ) 

Use Table A, in Mason’s Code. 

Use Table A, in Mason’s Code. 


Same title and section. 


Same title and section. 


Find date of enactment and use Chrono- 
logical Table of Statutes in Index vol- 
ume of Fed. Stat. Anno. 

Same procedure. 

(Tables in U. S. Code Anno. when pub- 
lished. ) 

(Tables when published. ) 

Use Table C, in Mason’s Code. 

Use Table in Index volume of Fed. Stat. 
Anno. to get the corresponding section of 
the Revised Statutes; then use the simi- 
lar Table in the Index volume of Comp. 
Stat. 


Find date of enactment and use Chrono- 
logical Table in either Fed. Stat. Anno. 
or U.S. Comp. Stat. 

Same procedure. 

(Tables in U. S. Code Anno. when pub- 
lished. ) 

(Tables when published. ) 

Use Table B, in Mason’s Code. 

Find the corresponding section of the Re- 
vised Statutes and use Table giving the 
Revised Statute sections and the corre- 
sponding section of the Fed. Stat. Anno. 
in the Index volume of Fed. Stat. Anno. 


Where a statute is cited by its popular name (e. g., the Sherman 
Act or the Carmack Amendment), it may be identified by means of 
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the “Table of Laws Designated by Popular Names,” in either the 
United States Code Annotated, Federal Statutes Annotated or the 
United States Compiled Statutes. 

The Library of Congress has also comple a booklet entitled 
“Popular Names of Federal Statutes” with references to the Acts 
in the Statutes at Large, which was revised in June 1926 and is for 
sale by the Superintendent of Documents. 

To find the text of a treaty or convention, see the United States 
Statutes at Large. 

To find an executive proclamation, see the United States Statutes 
at Large. Some executive proclamations are also given in the Fed- 
eral Statutes Annotated in conjunction with the statute which they 
make effective. 


State Statutes. 

It is obviously impossible in a work of this general character to 
go into detail as to the method to be employed in each state in search- 
ing for a statute of that state; but it must suffice to say that an exami- 
nation of the index of the latest available compilation of statutes 
must be supplemented by an examination of the indexes to the later 
session laws. 

To find in such a compilation a statute cited in another way (as 
chapter so and so, of a given year), use the table of parallel refer- 
ences which most compilations contain. 


Construction of Statutes. 

It is not enough to find the text of a statute bearing on the point 
under investigation; it must also be ascertained whether and how it 
has been construed by the courts. ‘The most convenient way of doing 
so is to begin by examining an edition of the statutes which has been 
annotated by references to, or statements of, the decisions which con- 
strue them. 

References to such decisions may also be obtained by means of 
Shepard’s Citations, or by using the tables of statutes construed, 
usually to be found in local digests or in each volume of the reports 
(sometimes as part of the volume index under the heading, “Statutes 
Construed”). ‘These means may also be used in supplementing the 
information obtained by examining an annotated edition of the 
statutes. 

Decisions as to the construction of any particular statute may also 
be found by searching in the digests. 


For more detailed information about statute law and statute law 
books, consult Hicks’ Materials and Methods of Legal Research, pp. 
51-75. 


CHAPTER Il 


Contents 

Pace 

Nudicrals Decisioncuseramra = seek Se. ehh SAU oo ee re eee 
OSC ee ee eS eee ss Ne, we ee, OTe yee! a Oe ee ie: 
Ei Le ec) apne Map ee a en 24 

1 EIGEN VOLTS Sp: Oe ae aaa Re A Ee a ee A PNR Boe RPO hae ae 24 

SSH OILY AS CGN Thelen ar ean Ds lsh at hi DL 25 
SiMe) pinioiiscsss sen ek ee i Oe ee ae, Oe I ee 25 

BS IOs! CLOTIE OL MER re Se ee te ee ee eS A NS An ae teed 25 

Eh rteone tg OUI Sel eee oe Nee 280 eee ON ee es Se ee ee 25 
[DAS SUY Tap) Se ntl Cle Spe chal Ak Na Dae RC eae Sere einen we Be 22 

BU retreuti cn aCe meee et ate ee pee ee Se Zh 
Poncentscoteweport: V.ONIMCS 2. ee ee ee ee 34 
INmunibemrote Wepotted | Casesrs S -c 2 bain) Ne oe ee eee 34 
United States Supreme Court Reports, Descriptions of 34 
DINCIOMN OLUING isu LON ae te ee ee ae ee ee ee ee 34 

DIU memmemG@otnteh eDOtte tes et es see ee 34 

TL RESP ey Rd ENGL LY ct 7 et 35 
ower Wederal, Court-and ‘Commission Reports, = a AESG 
egecd MO aSes meee eee ee cere ee rere oe a ee ee a er 36 
Teer ANC Otte te gente ou 2 nie Sc es SP a Pe as ee ee ee ee 36 
Bominnverceg © OUT bie see Mae ee ee ee es ee 36 
EST S er rah oC GI EV RERS, tc 2 ER ie Re a cde Renae eR sige 36 
iicexstatesConmumenrce; Omission ten esa os ee ag ee 36 
MirriteoreCUstoiis AD DCA Si. sree ee 36 
Peder lls ades @ommiission ak epotts 37 
EMIS IRS tay, 0 we cae wal EUAN pre Oe aR ee ce A ee of 
Wier atent, Otice Gazettes 2 ON id nae. Aree Oe nt Si 

1 Edi Ss 9 Lepage bl USS S10) aca eee EN ee eS eee ee Sf 
SPigee tay IBSO SUS eee 2 = ee eee en fee ae ee ees 
ier hem mer tICOLIal MECC DOr LSaces sre tee ot oe eee ee ee 38 
National Reporter System Sogn Sele Ee eS el a 50 
ING ibiure IRC WO AUGl ee hae Wes ee Do ae es se) ee ee Seat 


Northeastern Reportén ee ee eee 
Northwestern Reporter 2 — ns ee oc Or em ee ee 
PACINCRIN CDOT ter. tae 2 oA eee ee 
Southeastern tReporter <2 +1kit teen Fhe 
Southern (Reporter ?+. <2 see tn eee 


southwestern, Reporters. 2 ot 1 ee ee he ee 


How to Find a Case in the National Reporter System Cited from a State Report, 


OF ‘VICE, VErSA sa ee PN en i a ee 

Specials oubject neports yaa ee en NE 
mAmnotateds Reports) =o Ws ot ee ee ae 
Wlethods of “Annotation 8) ise aes ee a ee eee 
Descriptions of Annotated Reports 2202 4 oe 
Americans aw, Reports. .nnotated. 223 <.:.¢ see ee es .S. 
Vawyers: Reports. Annotated 4. ete ee ee ee ee 
American Decisions; 2.2 =. 2 es ST A eS 
Ammetican *Reports 2. F te eS eg Di Ree rg eee 
American State: Reports ee ete ee) ae ae ee ee 
American ander nglish Annotated’ Cases es oe ek ee eee 
ALMeviCaN TAD NOLAted  aSe6 eo ena e were cease ie 7 eee ed 
Annotated Reports Systeme 22.0 4 pa eR 9 ee 
Guide‘to Indexes of “Annotated Reports Systema ee ee = 
Uisewot: Annotated: Reports c.X es co tpt see ee Oe rh eee nt eee 


How to Find a Case Cited from a State Report or the National Reporter System 
in an “Annotated Reporte eee eee 


22 


61 


JUDICIAL DECISIONS 23 


CHAPTER III. 


JUDICIAL DECISIONS — CASES — REPORTS — FEDERAL REPORTS — 
STATE AND TERRITORIAL REPORTS — NATIONAL REPORTER 
SYSTEM — SPECIAL SUBJECT REPORTS — ANNOTATED RE- 
PORTS. 


Judicial decisions do two things: they declare the law on points 
not covered by legislation, and determine, by judicial construction 
of constitutions and statutes, their ultimate effect. 

The decisions of the courts are published in volumes called “‘re- 
ports,” by either public or private enterprise. As a rule the de- 
cisions or cases (the words are synonymous) are arranged in the 
volumes in the order in which the courts promulgated them. Some 
of the earlier volumes of the Federal and state reports are desig- 
nated and cited by the name of the reporter, viz., Dallas (United 
States Supreme Court reports), Quincy (Massachusetts reports), 
Martin & Yerger (Tennessee reports), but the later volumes of all 
jurisdictions are designated and cited by number. 

The fountain-head of the law is the decisions of the courts. Even 
the effect of statutory rules of law is dependent upon judicial inter- 
pretation. The lawyer must go to the decisions for authoritative 
information as to what the law is. He must go to them to ascertain 
whether the weight of authority is in his favor. If it is apparently 
against him, he must study them to find a way out. In his advice 
to clients, in the drafting of the various documents which he is called 
upon to prepare, and in the preparation of his arguments and briefs, 
he must be guided by them. In a word, his success in his profession 
is largely dependent upon his knowledge of the decisions of the 
courts and his ability to analyze and understand them. 

The text books, digests and legal encyclopedias are not so much 
a source of information in themselves as a means of finding the de- 
cisions. He must test the accuracy, applicability to his own case, 
of the statements therein, by examining the decisions cited, and must 
sift out those best suited to his requirements. 


CASES. 
The cases as they appear in the reports consist of the following: 
Hbitleof the; case; 
The headnotes, or syllabi (these terms are synonymous). 
A statement of the facts out of which the controversy arose. 
Names of counsel, accompanied in some instances by a sum- 
mary of their briefs. 
The opinion (or opinions) of the court. 
The disposition made of the case. 
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An illustrative case, with its component parts indicated by mar- 
ginal notations, is reprinted on pages 27-33. 


Title of the Case. 

The title of the case, if an action between parties, gives the names 
of the parties, plaintiff and defendant. On appeal, it is sometimes 
the practice to name the appellant first, irrespective of whether he 
is the plaintiff or defendant. This may result in a case being re- 
ported in one court under an apparently different name than it is 
in another court. In special proceedings, the title consists of the 
name of the party chiefly interested, as Re Jones, or Matter of Jones. 
An ex parte proceeding is entitled Ex parte Jones. A title begin- 
ning People ex rel. Jones indicates a proceeding by some public 
officer on the relation of the person named. Criminal cases are en- 
titled People, or State, or Commonwealth, against Jones. A title 
beginning Doe ex dem. Jones (or simply Doe d. Jones) indicates 
an ejectment suit, in which, according to ancient practice, the nomi- 
nal plaintiff was a man of straw, to whom the real plaintiff was, by 
a fiction of law, deemed to have demised the property in question. 
Headnotes. 

The headnote, or syllabus, epitomizes the decision of the court, 
for the convenience of the reader. It sometimes takes the form of 
a condensed narrative of the facts, and a brief statement—prefixed 
by the word “held’”’—of the holding of the court thereon. Such a 
headnote may cover more than one distinct point of law, e. g., plain- 
tiff’s negligence and defendant’s contributory negligence. Usually, 
however, each point forms the subject of a separate headnote, and 
contains only such of the facts as are essential to a statement of the 
point. 

The headnotes are ordinarily the work of the reporter; hence the 
difference between those appearing in various reports of the same 
case. 

The headnote is no part of the decision, and is not to be taken as 
authoritative except in so far as it corresponds with the actual judg- 
ment of the court upon the facts of the case, therefore it is always 
advisable to read the case. 

In Florida, Georgia, Idaho, Kansas, Louisiana, Minnesota, Mis- 
sissippi, Nebraska, New Jersey, New Mexico, North Dakota, Ohio, 
Oklahoma, and West Virginia the headnotes are prepared by the 
judges who write the opinions. In such cases they do not, however, 
control the opinion, and have no more authority than those which 
are prepared Ly reporters, except in Ohio, where a statute provides 
that, in case of any discrepancy between the headnote and the opin- 
ion, the former will control. 


PARTS OF A CASE 25 


Statement of Facts. 


The statement of facts is usually prepared by the reporter, or is 
taken by him from the prefatory portion of the opinion. 


The Opinion. 

The usual practice in appellate courts, upon arriving at a decision, 
is to assign to one judge the task of preparing an opinion setting 
forth the views of the majority, irrespective of his own personal 
views. In such case he sometimes states his disagreement with the 
views of his colleagues. The other members of the court sometimes 
express a qualified concurrence, or set forth their dissent, in separate 
concurring or dissenting opinions, or merely register the fact of their 
dissent at the end of the principal opinion. As to the practice of 
the English courts, see page 98. 


Disposition of the Case. 

The disposition made of the case, e. g., whether the judgment ap- 
pealed from is affirmed or reversed, the application granted or de- 
nied, etc, is stated either at the end of the prevailing opinion, or 
at the end of the report of the case, and is also sometimes stated at 
the end of the statement of facts. In case of discrepancy between 
the opinion and the decision of the court, as evidenced by the dis- 
position made of the case, the latter is controlling. 


Briefs of Counsel. 

In some reports epitomized or abstracted briefs of counsel are 
published with the cases. This is valuable, as enabling the reader 
to learn what was submitted to the court by opposing counsel in sup- 
port of their contentions, thereby making the opinion of the court 
more intelligible, as well as giving him the ‘benefit of counsel’s labor 
in collecting authorities. 


Dictum. 

In some cases there is what is termed “dictum,” which the courts 
have defined as follows: 

‘(A dictum is an opinion expressed by the court, but which, not 
being necessarily involved in the case, lacks the force of an adjudi- 
cation.” 

“T)icta are not binding as precedents; at most they receive the 
respect due to the private opinions of the judges by whom uttered.” 

‘An obiter dictum is, in the language of the law, an individual 
impertinence, which, whether it be wise or foolish, right or wrong, 
bindeth none,—not even the lips that utter it.” 
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For examples of dicta, see illustrative case, pages 31, 32, 33, the 
instances being indicated by marginal notations. 

In the examination of cases one should distinguish between dic- 
tum and decision; in other words, between what the court said and 
what it really decided. It has been well said: “The law is in the 
cases, but the cases are not the law.” 


ILLUSTRATIVE CASE 
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ILLUSTRATIVE CASE 


Reprinted from New York Court of Appeals Reports 


Freperick Herman, by Guardian ad Litem, Respt., v. 
Boarp oF Epucation oF Unton Scuoor District, No. 8, 
Town or Arcapia, Wayne County, et al., Appts. 
Schools — suits against board of education — personal lia- 

bility of members — state liability for torts — liability of 

board of education furnishing defective machinery — im- 


munity as governmental agency — appeal — question of fact — 
affirmance by appellate division. 


1. A board of education of a union school district is, in New York, 
a corporate body with power to sue and be sued. 


2. The negligence of members of a board of education in the dis- 
charge of their corporate duties does not render them individually 
liable for the resulting injury. 

3. The state and its civil divisions, when engaged as the delegates 
of the state in the discharge of governmental functions, are not lable 
for the torts of their agents and contractors, unless such liability has 
been assumed or imposed by law. 


4. The board of education of a union school district is a govern- 
mental agency of the state, and not one of its civil divisions. 


5. A board of education, being a governmental agency of the state, 
is liable for its own negligence. 


6. A board of education which, under statutory authority, under- 
takes to establish a manual training school for the education of chil- 
dren, is liable in damages for injuries to a child by the use of defec- 
tive machinery furnished by the board. 


7. The board of education acting in its corporate capacity is not 
absolved from liability as a governmental agency for injuries inflicted 
by it to the extent of the funds vested in it by statute, or which it is 
empowered to raise by local taxation. 


8. By statute, in New York, a unanimous affirmance of a question 
of fact by the appellate division of the supreme court is conclusive on 


appeal. 
(Submitted October 16, 1922; decided October 24, 1922.) 


Apprat by defendants from a judgment of the Appellate 
Division of the Supreme Court, Fourth Department, affirm- 
ing a judgment of a Trial Term in favor of plaintiff, and 
orders denying motions for new trial and nonsuit of an 
action brought to recover damages for personal injuries re- 
ceived by him while operating an unguarded buzz saw as a 
part of his school work. Affirmed. 

The facts are stated in the opinion of the court. 


<—_—__&& 
Title 


——— oe 
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or 
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Mr. Edson W. Hamn for appellants: 

The evidence wholly fails to establish a cause of action 
against the defendants. 

Maxmilian v. New York, 62 N. Y. 160, 20 Am. Rep. 468; 
Corbett v. St. Vincent's Industrial School, 177 N. Y. 16, 
68 N. E. 997, 15 Am. Neg. Rep. 159; Ackley v. Board of 
Education, 174 App. Div. 44, 159 N. Y. Supp. 249; Gunn 
son v. Board of Education, 176 N. Y. 11, 68 N. E. 106; 
Schieffelin v. Komfort, 212 N. Y. 528, L.R.A:1915D, 485, 
106 N. E. 675. 

An agency of the state in the performance of its govern- 
mental functions shares with the immunity from the doc- 
trine of respondeat superior. 

Maxmilian v. New York, supra; Hughes v. Monroe 
County, 147 N. Y. 49, 39 L.R.A. 33, 41 N. E. 407; Wood- 
hull v. New York, 150 N. Y. 450, 44 N. E. 1088; Lefrozs 
v. Monroe County, 162 N. Y. 563, 50 L.R.A. 206, 57 N. E. 
185; Corbett v. St. Vincent’s Industrial School, 177 N. Y. 
16, 68 N. E. 997, 15 Am. Neg. Rep. 159; Wilcox v. Roch- 
ester OOUN Y 213 Gali ear NS.) fale SUN eer. 
13 Ann. Cas. 759; Noble v. Hahnemann Hospital, 112 App. 
Diys/663,,989N oY oupp. O00. bare ins aire v. boyd, 
120 Pa. 624, 1 L.R.A. 417, 6 Am. St. Rep. 745, 15 Atl. 
553; Benton v. City Hospital, 140 Mass. 18, 54 Am. Rep. 
436, 1 N. E. 836; Freel v. Crawfordsville, 142 Ind. 27, 37 
L.R.A. 301, 41 N. E. 812; Jewett v. New Haven, 38 Conn. 
379, 9 Am. Rep. 382; Hall v. Smith, 2 Bing. 156, 130 Eng. 
Reprint, 265, 9 J. B. Moore, 226, 2 L. J. C. P. 118; Hearns 
v. Waterbury Hospital, 66 Conn. 98, 31 L.R.A. 224, 33 Atl. 
595; Hill v. Boston, 122 Mass. 344, 23 Am. Rep. 332; Hig- 
gins v. Western U. Teleg. Co. 156 N. Y. 75, 66 Am. St. 
Rep. 587, 50 N. E. 500; Donovan v. Board of Education, 
85 N. Y. 117; Donovan v. McAlpin, 85 N. Y. 185, 39 Am. 
Rep. 649; Wahrman v. Board of Education, 187 N. Y. 331, 
116 Am. St. Rep. 609, 80 N. E. 192, 10 Ann. Cas. 405. 

The state is not liable for injuries arising from the negli- 
gence of its officers and agents, unless such lability has been 
assumed by constitutional or legislative enactment. 

Smith v. State, 227 N. Y. 405, 18 A.L.R. 1264, 125 N. 
E. 841; Murtha v. New York H. M. College & Flower Hos- 
pital, 228 N. Y. 183, 126 N. E. 722; Maamilian v. New 
York, supra; Hughes v. Monroe County, 147 N. Y. 49, 39 
L.R.A. 83, 41 N. E. 407; Wilcox v. Rochester, 190 N. Y. 


<_—_a& 
Summary of Ap- 


pellant’s Brief 


ILLUSTRATIVE CASE 


1G lie RJASCNS:)) (415 82 N. E. 1d'19;.13. Ann. Cas: 
759; Freel v. Crawfordsville, 142 Ind. 27, 37 L.R.A. 301, 
41 N. E. 312; Howard v. Worcester, 153 Mass. 426, 12 
L.R.A. 160, 25 Am. St. Rep. 651, 27 N. E. 11; Downing 
v. Mason County, 87 Ky. 208, 12 Am. St. Rep. 473, 8 S. 
W. 264; Wixon v. Newport, 13 R. I. 454, 48 Am. Rep. 35; 
Barnett v. Contra Costa County, 67 Cal. 77, 7 Pac. 177; 
Finch v. Board of Education, 30 Ohio St. 37, 27 Am. Rep. 
414; Lane v. Woodbury, 58 Iowa, 462, 12 N. W. 478; Ford 
varschoo: Dist. 121 Pa, 543, 1 LRA. 607, 15 Ath 812; 
McClure Bros. v. School Dist. 79 Mo. App. 80; Hill v. Bos- 
ton, 122 Mass. 344, 23 Am. Rep. 332; Kinnare v. Chicago, 
171 Ill. 332, 49 N. E. 5386; Rock Island Lumber & Mfg. Co. 
v. Elliott, 59 Kan. 42, 51 Pac. 894; Reynolds v. Board of 
Education, 33 App. Div. 88, 53 N. Y. Supp. 75; Bhall v. 
Board of Education, 40 App. Div. 412, 57 N. Y. Supp. 977; 
Ham v. New York, 70 N. Y. 459; Donovan v. Board of Edu- 
cation, 85 N. Y. 117; Donovan v. McAlpm, 85 'N. Y. 185, 
39 Am. Rep. 649; Hughes v. Monroe County, 147 N. Y. 49, 
39 L.R-A. 38, 41 N. E. 407; Corbett v. St. Vincent's In- 
dustrial School, 177 N. Y. 16, 68 N. E. 997, 15 Am. Neg. 
Rep. 159. 

The state having as a matter of administrative policy dele- 
gated the local administration of the state system of public 
education to the local board of education, it, in so far as the 
responsibility to a private individual for neglect in the per- 
formance of these duties is concerned, is entitled to the same 
immunity from civil suit as the state itself, unless such ha- 
bility is expressly created by statute. 

Donovan v. Board of Education, 85 N. Y. 117; Albrecht 
v. Queens County, 84 Hun, 399, 32 N. Y. Supp. 473; Bart- 
lett v. Crozier, 17 Johns. 439; Kinnare v. Chacago, 171 I. 
332, 49 N. E. 586; Whitehead v. Board of Education, 139 
Mich. 490, 102 N. W. 1028; Reynolds v. Board of Educa- 
tion, 338 App. Div. 88, 538 N. Y. Supp. 75; Wrest v. School 
Dist. 49 L.R.A.(N.S.) 1026, note; Corbett v. St. Vincent’s 
Industrial School, 177 N. Y. 16, 68 N. E. 997, 15 Am. 
Neg. Rep. 159; Maxmilian v. New York, 62 N. Y. 160, 20 
Am. Rep. 468; Gaetjens v. New York, 132 App. Div. 394, 
ito wNes Yn oupp. ious oprengiela i. & Mins *Co.y, 
Keeseville, 148 N. Y. 46, 30 L.R.A. 660, 51 Am. St. Rep. 
667, 42 N. E. 405; Wilcox v. Rochester, 190 N. Y. 187, 17 
B.A. ONS.) 741, 82 N. E. 1119, 13 Ann. Cas. 759;-Car- 
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roll v. Yonkers, 1938 App. Div. 655, 184 N. Y. Supp. 847; 
Smith v. Rochester, 76 N. Y. 506; Hill v. Boston, 122 Mass. 
344, 23 Am. Rep. 332. 

Plaintiff is not entitled to maintain this action against the 
defendants for the recovery of personal injuries received by 
him while a pupil in the school. By entering into the rela- 
tionship of a beneficiary with the board of education, he im- 
pliedly contracted to relieve it from liability for the acts of 
its officers and servants. 

Powers v. Massachusetts Homepathie Hospital, 65 
L.R.A. 372, 47 C. C. A. 122, 109 Fed. 294; Horden v. Sal- 
vation Army, 199 N. Y. 238, 32 L.R.A.(N.S.) 62, 139 Am. 
St. Rep. 889, 92 N. E. 626. 


The defendant Croop is not liable individually. 


Rhall v. Board of Education, 40 App. Div. 412, 57 N. Y. 
Supp. 977. 


Messrs. James Mann and Cornelius R. Wright, with 
Messrs. Havens, Mann, Strang, & Whipple, for respondent: 

The jury’s finding of negligence on the part of both de 
fendants is amply sustained by the evidence. 

Bassett v. Fish, 75 N. Y. 303; Wahrman v. Board of 
Education, 187 N. Y. 331,116 Am. St. Rep. 609, 80 N. E. 
192, 10 Ann. Cas. 405. 

Defendant cannot escape liability on any supposed doe 
trine of governmental function. 

Wright v. Shanahan, 149 N. Y. 495, 44 N. E. 74; Bas- 
sett v. Fish, supra; Corbett v. St. Vincent's Industrial 
School, 177 N.Y. 17, 68 N. KE. 997, 15 Am. Neg: Rep. 159; 
Schloendorff v. New York Hospital, 211 N. Y. 125, 52 
ERA. CNGS.) 05,105 Ni EK: 90 Ann. Cass LO @n 5 34: 
Ham v. New York, 70 N. Y. 459; Donovan v. Board of 
Education, 85 N. Y. 117; Donovan v. McAlpin, 85 N. Y. 
185, 39 Am. Rep. 649; Wahrman v. Board of Education, 
187 N. Y. 331, 116 Am. St. Rep. 609, 80 N. E. 192, 10 
Ann. Cas. 405; Totusville Iron Co. vy. New York, 207 N. 
Y. 208, 100 N. E. 806; McCarton v. New York, 149 App. 
Div. 516, 183 N. Y. Supp. 939; Higbie v. Board of Educa- 
tion, 122 App. Div. 483, 107 N. Y. Supp. 168; Kelly v. 
Board of Education, 191 App. Div. 251, 180 N. Y. Supp. 
1965 Kaiz v. New Yorle, 162 Apps Dive 132) 14 eNey 
Supp. 327; Jaked v. Board of Education, 198 App. Div. 
113 1S9 NY. Supp: 697, 
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Povnnp, J. Plaintiff, a pupil in the manual training de- 
partment of the Arcadia high school, received injuries while 
operating an unguarded buzz saw as a part of his school 
work. Defendant board of education is a body corporate, 
with capacity to sue and be sued (Ham v. New York, 70 
N. Y. 459), having the power and impressed with the duty 
to superintend, manage, and control the school (Eduea- 
tion Law [Consol. Laws, chap. 16] § 310). Defendant 
Croop is the superintendent of schools, in charge, under the 
board of education, of the school property. The manual 
training department is maintained by authority of law. 
Education Law, § 600, and following. 

It 4s not sought in this action to charge the defendant 
board of education with the negligence, misconduct, or mis- 
feasance of its subordinates and employees. The learned 
trial judge held that the doctrine of respondeat superior did 
not apply (Wilcox v. Rochester, 190 N. Y. 187, 17 L.R.A. 
NUS.) 741, 82 N. EH. 1119, 13 Ann. Cas. 759; Hughes v. 
Monroe County, 147 N. Y. 49, 39 L.R.A. 33, 41 N. E. 407; 
Wahrman v. Board of Education, 187 N. Y. 331, 335, 116 
Am. St. Rep. 609, 80 N. E. 192, 10 Ann. Cas. 405), and 
submitted the case to the jury on the theory that the defend- 
ant board of education could be held liable only for its own 
corporate act in purchasing, installing, operating, and per- 
mitting to be used by the pupils in the school, under its direct 
control, a dangerous machine, the character of which was 
known to it, or should have been known if it had exercised 
proper care. A finding of the jury that the defendant board 
was guilty of such negligence has been unanimously affirmed. 
The question here arises on a reserved motion for a nonsuit, 
denied after verdict made, on the ground that such negligence 
did not impose liability, because the defendant board was a 
governmental agency. 

Boards of education have been held responsible for negli- 
gence when their own corporate act in the discharge of their 
corporate duties is the negligence complained of. The mem- 
bers of the board, as such, act only as members of the cor- 


poration, and not individually. They are not the hired\ 


agents of the corporate body, engaged to act in their private 
capacity. Their corporate character protects them from in- 
dividual liability, where their official character is the oppor- 
tunity or occasion of the neglect. If they neglect to dis- 
charge the duties immediately imposed upon them by law, 
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the neglect is that of the corporate body, and not of the in- 
dividuals composing it. Bassett v. Fish, 75 N. Y. 303. 


But it is now contended, not only that the individual mem- 
bers of the board are immune, but that the corporation is a 
governmental agency of the state, a part of the sovereign 
power of the state, and is also immune from liability for 
its torts. While this contention has not been squarely met 
by any controlling decision of this court, we are practically 
foreclosed from considering it. The state and its civil 
divisions, when engaged as the delegates of the state in the 
discharge of governmental functions, are not liable for the 
torts of their agents’and contractors, unless such liability 
has been assumed or imposed by law. Conrad v. Ithaca, 16 
N. Y. 158; Murtha v. New York H. M. College & Flower 
Hospital, 228 N. Y. 188, 126 N. E. 722. The board of 
education is a governmental agency of the state. It is not 
a civil division of the state. It is not liable for the torts of 
its agents. Such agents, like policemen in a city, are per- 
sonally liable for their torts done in the course of their em- 
ployment, but the corporation is not chargeable with their 
defaults. It, however, remains liable for its own negligence. 
It is said in Maaxmilian v. New York, 62 N. Y. 160, 169, 
20 Am. Rep. 468, that ‘where the duty is upon the city 
itself and not upon public officers appointed by it, where it 
accepts the duty and the power to perform it, and itself, by 
its own agents, sets about the work, or undertakes to set 
about it by its own agents, then, for negligent omission to 
do or for doing in a negligent way, it may be liable.” 

A personal act of misfeasance is here established. This 
rule has been applied to boards of education. Wahrman vy. 
Board of Education, supra. 

“Tt is urged that the board of education is not liable for 
the torts of its subordinates. It is unnecessary to consider 
that question. The evidence shows that the board of edu- 
cation, as such, participated in the appropriation of the 
property claimed by the plaintiff, and for such act, if wrong- 
ful, the board was subject to suit.” Tvrtusville Tron Co. v. 
New York, 207 N. Y. 203, 208, 100 N. E..807. 

When the state surrendered to the board a portion of its 
sovereign power and delegated to it a duty imposed upon 
the state by the Constitution (art. 9, g 1), and it accepted 
the trust, it undertook to perform with fidelity the duties 
which the law imposed upon it. It is not immune from 
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suit. The state has not created an irresponsible instru- 
mentality of government and invested it with the power to 
put children at work at dangerous machinery which it would 
be a statutory offense against its laws to use in private indus- 
tries. Labor Law (Consol. Laws, chap. 31) § 81. The cor- 
porate cloak covers the individual trustee, but where the 
corporate body acts for itself, and not through the agency 
of its officers and employees, it is bound to act with due re 
gard for the safety of the children and others in its care, 
in the discharge of those duties imposed on it by law, which 
are not delegated or delegable to others. 

The school district is a civil division of the state. It may 
act only through its officers and agents. Its power of in- 
dividual corporate action is limited to the choice of agents, 
who act in a representative capacity. Its members are the 
residents of the district. The board of education is the 
agency to which the state delegates the power and duty of 
controlling the schools in the district. Under such circum- 
stances the position of the board is the same as that of any 
other agent of the state similarly situated. Although it 
acts in its corporate capacity, it is not absolved from lability 
as a governmental agency to the extent of the funds vested 
in it for the purpose by statute, or which it is empowered 
thereby to raise by local taxation. 

The negligence of defendant Croop is conclusively estab- 
lished as matter of law by the unanimous affirmance. 

The judgment appealed from should be affirmed, with 
costs. 

Hiscocr, Ch. J., and Hocay, Carpozo, McLaueutin, 
Crang, and Anprews, JJ., concur. 
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REPORTS. 


Contents of Report Volumes. . 


A volume of reports, in addition to the cases themselves reported 
therein, usually contains a table of the cases reported in that vol- 
ume, a table of cases cited by the courts in their decisions in that 
volume, and an index to the law in the cases reported in that vol- 
ume. Some have tables of statutes construed, and a table of cases 
overruled or disapproved, in the decisions in that volume. 


Number of Reported Cases. 


There are about one and one half million reported American cases 
from the Federal and state courts. To these there are being added 
about thirty thousand cases per year. 


For some interesting and valuable information on case law and 
law reports, see Hicks’ Materials and Methods of Legal Research, 
pp. 70-134. 


Description of Reports. 


The number of volumes given for each set in the following de- 
scriptions of reports is down to September 1927. 


REPORTS OF UNITED STATES SUPREME COURT. 


United States Supreme Court Reports, Single Volume Edition. 


Vols. How Cited. Date. 
| BYNES eS 3 ce + Dall. (or 1-4 U. S.) 1789-1800 
Cop aiie ie ene een ere 9 Cranch (or 5-13 U. S.) 1801-1815 
VIN UO Weer eee es Sad 12 Wheat. (or 14-25 U.S.) 1816-1827 
Pebers! eke ee ee ae a ee lo Pet. (or 26-41 U. S.) 1828-1842 
Howards... per Ree ce 24 How. (or 42-65 U. S.) 1843-1860 
Bil atc kth ce Sc sey, ieee a We eh ty ee z, Black (or 66-67 U. S.) 1861-1862 
Wallace $4.25. te oe ee a3 Wall. (or 68-90 U. S.) ' 1863-1874 
United States Reports _..______. oh on. wie: 1875-on. 


The last volume issued is 271. 


United States Supreme Court Reporter. 


The Supreme Court Reporter (cited Sup. Ct. Rep.) begins with 
the cases in volume 106 United States Supreme Court Reports, and 
contains all subsequent cases. ‘There have been forty-six books is- 
sued. ‘There are from three to five single volumes bound in one 
book. ‘This set is continued at the rate of one book per year with 
an issuance of advance sheets. 
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United States Supreme Court Reports, Lawyers’ Edition. 


The United States Supreme Court Reports, Lawyers’ Edition 
(cited L. ed.), began publication in 1882, and contains every de- 
cision of the United States Supreme Court in full from its organi- 
zation. ‘The publication was the result of the co-operative effort of 
a number of lawyers to reprint the United States Supreme Court 
Reports, which were out of print and very scarce. 

It consists of 70 books which contain 271 single volumes. From 
3 to 5 single volumes are bound in one book. Thumb indexes sepa- 
rate the single volumes, and marginal pagings give the pagination 
of the single volume reports. Every decision of the court is given 
in full, and headnotes are carefully prepared so as to show all points 
in the case. Epitomized briefs of counsel are given. The cases are 
annotated with editorial notes, a feature peculiar to this edition. 

The current decisions of the court are published, first, in semi- 
monthly advance opinions, while the court is in session, giving all 
decisions in full, headnoted, and with cumulative indexes and tables 
of cases; second, in a permanent bound book at the end of each court 
year, giving, in addition to the material in the advance sheets, epito- 
mized briefs of counsel, original annotations, and an annual digest, 
all arranged to correspond with the single volume reports so as to 
facilitate convenience in use. 

Bound in Books | to 60, following each single volume, will be 
found Rose’s Notes, which give the judicial history of every United 
States Supreme Court case as disclosed by all subsequent citations in 
all Federal courts, and in the courts of last resort of all the states, 
to 1917,—some 450,000 citing cases. Rose’s Notes is also published 
separately in twenty volumes. A five volume supplement has been 
recently issued. 


For a more detailed description of Rose’s Notes, see page 81. 


Annual digests are contained in each current yearly book. The 
Co-op. Digest of United States Supreme Court Reports makes read- 
ily available all of the law in the set. This digests the cases thor- 
oughly, has a complete Table of Cases with regular and reversed 
tities, with references to the digest paragraphs, also valuable tables 
Ol G@accs-Atirmed and) Reversed, Ureatires, Proclamations, Consti- 
tutions, Statutes, and Session Laws, construed by the court. This 
digest also makes references to the volumes and pages of the United 
States Supreme Court Reports, single volume edition, and the United 
States Supreme Court Reporter, and is a complete digest of both of 
these sets. 

Specimen pages of cases with briefs of counsel and editorial notes, 
and Rose’s Notes, of the United States Supreme Court Reports 
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(Lawyers’ Edition) together with instructions in the most efficient 
method of using same begins on page 477. 


There is also the “Compact Edition” United States Supreme Court 
Reports, L. ed., which is identical in contents with the set described 
above except that it contains no Rose’s Notes and Books | to 60 are 
bound in thirty volumes. | 


LOWER FEDERAL COURT AND COMMISSION REPORTS. 


Federal Cases. 

The Federal Cases (cited Fed. Cas.) is complete in 31 volumes, 
including the Digest. It is an annotated reprint of all the decisions 
of the United States Circuit and District Courts from 1789 to 1879. 
All the cases are arranged alphabetically by title, and are numbered 
consecutively. In citing the Federal Cases it is customary to give 
the case number and title rather than the volume and page. 


Federal Reporter. 

Federal Reporter (cited Fed.) connects with and continues Fed- 
eral Cases, and contains all published decisions of the United States 
Circuit Courts and United States District Courts since 1880, and 
also reports all decisions of the U. S. Circuit Court of Appeals 
from the organization of that court in 1891 to the latter part of 1924. 
It is complete in 300 volumes. 

The Federal Reporter, Second Series, cited F.(2d) began pub- 
lication in the latter part of 1924 and continues the Federal Reporter. 
There have been 19 volumes issued. In addition to the bound vol- 
umes advance sheets are issued. 


Commerce Court. 
All decisions of the Commerce Court, from its organization, are 
reported in the Federal Reporter. 


Court of Claims. 

The Court of Claims Reports consist of Devereux (cited Dev. 
Ct. Cl.) 1 volume, 1855-1856, and Court of Claims Reports (cited 
Court Cl.) 1863-on. There have been 61 volumes issued. 


Interstate Commerce Commission. 
The Interstate Commerce Reports (cited Inters. Com. Rep.) be- 
gan publication in 1887. There have been 118 volumes issued. 


Court of Customs Appeals. 
The Court of Customs Appeals Reports began publication in 1910. 
There have been 13 volumes issued. 
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Court of Customs Appeals decisions are published in the weekly 
edition of the Treasury Decisions, which is sold by subscription, 
and can be had from the Superintendent of Documents. 


Other Federal Reports. 


ede: MmiraG@es © ONUNISSION Reports 2. ec-.-0..---:--aeae 7 volumes 
| eeBUCeac ULES axe So) 59 Ws S97 am te a 62 volumes 
Minomiactent Onice Gazette 13/2 \to date 1. 358 volumes 
Pulicmmand. Wecistons:! 961 tordate = 2.2.00... an 50 volumes 
Treasury Decisions (Customs and General Ap- 

DAIS CIS) Garments. ll Ser ae eR NH SS 50 volumes 


Mreacunw Wecisions (internal Revenue), <...2.--<--.-cce-se- 28 volumes 
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STATE AND TERRITORIAL REPORTS. 


This table gives the latest volume of each of the state and territorial reports issued 
up to September, 1927, also shows how they are cited. 


Minor 

Stewart 

Stewart and Porter 
Porter 

Alabama Reports 


Alabama Appellate Court Reports 21 


Alaska Reports 


Arizona Reports 


Arkansas Reports 


California Reports 
California Appellate Reports 
California Unreported Cases 
Labatt’s District Court 
Coffey’s Probate Decisions 
Myrick’s Probate 


Colorado Supreme Reports 
Colorado Appeals Reports 
Colorado Decisions 


Kirby 

Root 

Day 

Connecticut Reports 


Harrington 

Houston 

Marvel 

Pennewill 

Boyce 

Houston’s Criminal Reports 
Delaware Chancery Reports 
Harrington, W. W. 


ALABAMA. 
VOLS. How CIrep. 
1 Minor 
3 Stew: 
5 Stew. & P. 
9 Port. 
2S Ala. 
Ala. App. 
ALASKA. 
6 Alaska 
ARIZONA. 
Dif Ariz. 
ARKANSAS. 
171 Ark. 
CALIFORNIA. 
199 Cal. 
74 Cal. App. 
a 
2 Lab. 
B) Coffey Prob. Dec. 
1 Myrick 
COLORADO. 
79 Colo. 
27 Colo. App. 
4 
CONNECTICUT. 
1 Kirby 
2 Root 
5 Day 
104 Conn. 
DELAWARE. 
5 Har. (Del.) 
9 Houst. 
2 Marv. 
7 Pennewill 
a Boyce 
9 Houst. Cr. 
14 Del. Ch. 
2 


Date. 
1820-1826 
1827-1831 
1831-1834 
1834-1839 
1840-on 
1910-on 


1867-on 


1866-on 


1837-on 


1850-—on 
1905-on 
1913 
1857-1858 
1908-1910 
1872-1879 


1864-on 
1891-1915 
1900 


1785-1788 
1789-1798 
1802-1813 
1813-on 


1832-1855 
1855-1892 
1893-1897 
1897-1909 
1909-1920 
1856-1879 
1814-on 

1920-on 


STATE REPORTS 


DISTRICT OF COLUMBIA. 


Cxanch (LD), C. I-95) 
Hayward & Hazleton 


District of Columbia Reports 


(DeC. Gand 7) 
McArthur (D. C. 8-10) 


McArthur and Mackey (D. C. 11) 


Mackey (D. C. 12-21) 


District of Columbia Appeals 


Florida Reports 


Chariton CI: U.. P.) 
Charleton (R. M.) 
Dudley 

Georgia Decisions 
Georgia Reports 
Georgia Appeals Reports 


Hawaiian Reports 
Hawaii District Court 


Idaho Reports 


Breese (1 II.) 
Scammon (2-5 III.) 
Gilman (6-10 Ill.) 
Illinois Reports 

Illinois Appeals Reports 
Illinois Circuit Court 


Blackford 

Wilson (Super. Ct.) 
Indiana Reports 

Indiana Appellate Reports 


Morris 
Greene 
Iowa Reports 


VoLs. How CIrep. 
5 Cranch 
, Hayw. & H. 


2 ID, Ce 
3 MacArth. 
1 MacArth — M. 
10 Mackey 
56 D. C. App. 
FLORIDA. 
90 Fla. 
GEORGIA. 


1 Is Wh 1, (Chere 


1 ReeViE Charlit: 
1 Dud. (Ga.) 


1 Ga. Dec. 
163 Ga. 
S5 Ga. App. 
HAWAII. 
28 Haw. 
4 
IDAHO. 
42 Idaho 
ILLINOIS. 
] Breese 
4 Scam. 
5 Gilm. 
324 UL. 
241 Ill. App. 
3 
INDIANA. 
8 Blackf. 
1 Wils. (Ind.) 
198 Ind. 
84 Ind. App. 
IOWA. 
1 Morris 
4 G. Greene 
201 lowa 
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Date. 
1801-1840 
1840-1863 


1863-1872 
1873-1879 
1879-1880 
1880-1893 
1893-on 


1846-on 


1805-1810 
1811-1837 
1821-1833 
1842-1843 
1846-on 
1907-on 


1847-on 
1904-1913 


1866-—on 


1819-1831 
1832-1843 
1844-1849 
1850-on 
1877-on 
1907-1912 


1820-1847 
1871-1874 
1848-on 
1890-—on 


1839-1846 
1847-1854 
1855-on 
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McCahon 
Kansas Reports 
Kansas Appellate Reports 


Hughes 

Kentucky Decisions (Sneed) 
Hardin 

Bibb 

Marshall (A. K.) 
Littell 

Littell’s Select Cases 
Monroe (T. B.) 
Marshall (J. J-) 
Dana 

Monroe (Ben.) 
Metcalf 

Duvall 

Bush 


Kentucky Reports (78 to 216) 


Martin 

Martin (New Series) 
Louisiana Reports 
Robinson 

Louisiana Annual Reports 


Louisiana Reports (104 to 161) 


Manning’s Unreported Cases 
McGloin’s Court of Appeals 


Greenleaf (Maine, 1-9) 
Fairfield (Maine, 10-12) 
Maine Reports (13 to 125) 


Harris and McHenry 
Harris and Johnson 
Harris and Gill 

Gill and Johnson 

Gill 

Maryland Law Reports 


Bland’s Chancery Reports 
Maryland Chancery Reports 
This Court abolished. 


KANSAS. 
VOoLs. How CIrep. 
1 McCahon 
121 Kan. 
10 Kan. App. 
KENTUCKY. 
1 Hughes (Ky.) 
1 Ky. Dec. 
1 Hardin 
4 Bibb 
3 A. K. Marsh. 
5 Litt. 
1 Litt: Selo Cas: 
7 T. B. Mon. 
7 J. J. Marsh. 
9 Dana 
18 B. Mon. 
+ Metc. (Ky.) 
2 Duy. 
14 Bush 
139 Ky. 
LOUISIANA. 
12 Mart. 


8 Mart. GN: 5.) 
19 La. 


12 Rob. 
by La. Ann. 
59 leas 
1 Manning 
1 McGloin 
MAINE. 
9 Greenl. 
3 Fairf. 
113 Me. 
MARYLAND. 
Law. 
4 Har. & McH. 
7 Har. & J. 
2 Har. & G. 
12 Gill & J. 
9 Gill 
150 Md. 
CHANCERY. 
3 Bland. 
4 Md. Ch. 


DatTE. 
1858-1861 
1862-on 
1895-1901 


1785-1801 
1801-1805 
1805-1808 
1808-1817 
1817-1821 
1822-1824 
1795-1821 
1824-1828 
1829-1832 
1833-1840 
1840-1857 
1858-1863 
1863-1866 
1866-1879 
1880-on 


1809-1823 
1823-1830 
1830-1841 
1841-1846 
1846-1900 
1901-on 
1877-1880 
1881 


1820-1832 
1833-1835 
1836-—on 


1658-1799 
1800-1826 
1826-1829 
1829-1842 
1843-1851 
1852-on 


1811-1832 
1847-1854 
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MASSACHUSETTS. 
VoLs. How Cirep. Dare. 
Massachusetts Reports (1-17) 17 Mass. 1804-1822 
Pickering 24 Pick. (or 18-41 Mass.) 1822-1839 
Metcalf 13 Met. or Metc. (or 42-54 
Mass. ) 1840-1847 
Cushing 1 Cush. (or 55-66 Mass.) 1848-1853 
Gray 16 Gray (or 67-82 Mass.) 1854-1860 
Allen 14 Allen (or 83-96 Mass.) 1861-1867 
Quincy’s Reports 1 Quincy 1762-1772 
Thacher’s Criminal Cases it MimachsCr- Cas. 1823-1842 
Cushing’s Contested Election Cases 1 Cush. Elec. Cas. 1780-1852 
Massachusetts Reports 255 Mass. 1868—on 
MICHIGAN. 
Harrington’s Chancery 1 Har. ( Mich.) 1836-1842 
Walker’s Chancery 1 Walk. ( Mich.) 1842-1845 
Douglass 2 Doug. (Mich.) 1843-1847 
Brown’s Nisi Prius e Bro Nee: 1869-1871 
Howell’s Nisi Prius 1 ~- Howell N. P. 1868 
Michigan Reports 235 Mich. 1848-on 
MINNESOTA. 
Minnesota Reports 167 Minn. 1851-on 
MISSISSIPPI. 
Law. 
Walker (Miss. 1) 1 Walk. (Miss. ) 1820-1832 
Howard (Miss. 2-8) is How. (Miss. ) 1834-1843 
Smedes & Marshall (Miss. 9-22) 14 Smedes & M. 1843-1850 
Mississippi Reports (23 to 142) ZA Miss. 1851—on 
CHANCERY. 

Freeman’s Chancery 1 Free. Ch. 1839-1843 
Smedes and Marshall’s Chancery 1 Smedes & M. Ch. 1840-1843 
MISSOURI. 

Missouri Reports 314 Mo. 1821-on 

Missouri Appeals Reports 219 Mo. App. 1876—on 
MONTANA. 

Montana Reports ui Mont. 1868—on 
NEBRASKA. 

Nebraska Reports 114 Neb. 1854-on 

Nebraska Unofficial 5 1901-1904 

NEVADA. 


Nevada Reports 48 Nev. 1865-on 
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NEW HAMPSHIRE. 


VoLs. How Cirep. DarTE. 
Smith 1 Smith. (N. H.) 1802-1816 
New Hampshire Reports (N. H. 

1-20) 20 ial ek 1816-1850 
Foster (N. H. 21-31) 11 Fost. 1850-1855 
New Hampshire Reports 81 INE Ed: 1856-on 

NEW JERSEY. 
Law. 
Coxe 1 Coxe (or 1 N. J. Law) 1790-1795 
Pennington 2 Pen. (or 2,3, N. J. Law) 1806-1813 
Southard 2 South. (or 4,5 N. J. Law) 1816-1820 
Halsted 7h Halst. (or 6-12 N. J. 
Law) (1796-1804) 
(1821-1831) 
Green 3 Green (or 13-15 N. J. 
Law) 1831-1836 
Harrison os Har. (N. J.) (or 16-19 N. 
J. Law) 1837-1842 
Spencer 1 Spen. (or 20 N. J. Law) 1842-1846 
Zabriskie 4 Zab. (or 21-24 N. J. Law) 1847-1855 
Dutcher 5 Dutch. (or 25-29 N. J. 
Law) 1855-1862 
Vroom 56 Vroom (or 30-85 N. J. 
Law) 1862-1915 
Gummere 15 N. J. L. (86-100) 1916-on 
CHANCERY. 
Saxton 1 Dax. (Oni Ne | Eas) 1830-1832 
Green 5) Green Ch. (or 2-4 N. J. 
Eq.) 1834-1845 
Halsted + Halsta-€ho (ors o=3) Niel: 
Eq.) 1845-1853 
Stockton 3 Stockt. (or 9-11 N. J. Eq.) 1852-1858 
Beasley 2, Beas. (or 12, 13.N. J..Eq.)” 1858-1860 
McCarter 2 MeGar Cor 14) 15" Nowy: 
Eq. ) 1861-1862 
Green C.E. 12 C.-E. Green (Cor 16=27-N. 
JC Eq) 1862-1876 
Stewart 18 Stew.. (N. J.) (or 28-45 N. 
J skq:) 1877-1889 
Dickinson 2h Dick. (or 46-66 N. J. Eq.) 1889-1905 
Robbins 4 Robb. (or 67-70 N. J. Eq.) 1905-1907 
Buchanan 15 Buch. (or 71-85 N. J. Eq.) 1908-1916 
Stockton il N. J. Eq. (86 to 98) 1917-on 


The volumes of the New Jersey Law and the New Jersey Equity Reports are 
designated from the beginning by number and by the names of the court reporters. 


NEW MEXICO. 


New Mexico Reports Sil 


N. M. 1852-on 
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NEW YORK. 
Law. 
VoLs. How Crirep. Date. 
Coleman’s Cases 1 Cole Gas: 1794-1800 
Coleman & Caine’s Cases 1 Col & Cai. Cas. 1794-1805 
Johnson’s Cases 3 John. Cas. 1799-1803 
Caine 3 Cai. 1803-1805 
Caine’s Cases Z War. Cas. 1796-1805 
Johnson 20 Johns. 1806-1823 
Anthon’s Nisi Prius Cases 1 Anth. N. P. 1807-1851 
Yates’ Select Cases 1 Yates Sel. Cas. 1811 
Cowen 9 Cow. 1823-1829 
Wendell 26 Wend. 1828-1841 
Hill 7 Hill 1841-1844 
Denio 5 Denio 1845-1848 
Lalor’s Supplement to Hill and Denio 1 Lalor 1842-1844 
Edmond’s Select Cases Ue dime sela Cas: 1834-1883 
Lockwood’s Reversed Cases | Lock. Rev. Cas. 1799-1847 
Reprint 80 volumes, annotated, with digest, in 17 books. 
CHANCERY. 
Johnson i Johns. Ch. 1814-1823 
Hopkins 1 Hopk. Ch. 1823-1826 
Paige 11 Paige 1828-1845 
Edwards 4 Edw. Ch. 1831-1850 
Hoffman 1 Hoff. Ch. 1839-1840 
Clarke 1 Clarke 1839-1841 
Sandford 4 Sandf. Ch. 1843-1847 
Barbour 3 Barb. Ch. 1845-1848 
Reprint 38 volumes including Chancery Sentinel, annotated, with digest, in 7 books. 
Court oF APPEALS. 

Comstock 4 Comst. (or 1-4 N. Y.) 1847-1851 
Selden : 6 Seld. (or 5-10 N. Y.) 1851-1854 
Kernan a Kern. (or 11-14 N. Y.) 1854-1856 
New York Court of Appeals 243 N.Y. App. 1857-on 


A reprint of the New York Court of Appeals Reports has been made from the 
official plates, on thin paper, with references to annotations in the Lawyers Reports 
Annotated (L.R.A.) and cross-references to Abbott’s N. Y. Digest. The volumes 
are bound singly, two in one book, and three in one book. 


Court oF APPEALS. 


(Containing Cases Unreported in Regular Series) 


Howard’s Appeal Cases 1 How. Cas. 1847-1848 
Keyes 4 Keyes 1863-1868 
Abbott 4 Abb. Dee. 1850-1869 
Selden’s Notes 1 Seld. Notes 1852-1854 
Transcript Appeals 7 Trans. App. 1867-1868 
Silvernail ~ Silv. 1886-1892 
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NEW YORK—(Continued). 
SUPREME CourT Reports. 
VoLs How CIrTep. 
Barbour 67 Barb. 
Lansing 7 Lans. 
Thompson & Cook 6 Thomp. & C. 
Hun 92 Hun 
Silvernail 5 Silv. 
Appellate Division DAT App. Div. 
PRACTICE AND Cope Reports. 
Howard’s Practice 67 How. Pr. 
Howard’s Practice (N. S.) 3 How Pre Ness 
Code Reporter 3 Code Repr. 
Code Reports (N. S.) 1 Code Rep. N. S. 
Abbott’s Practice 19 Abb. Pr. 
Abbott’s Practice (N. S.) 16 ADDER rAINa os 
Abbott’s New Cases 3 Abbas Nees 
New York City Court Reports 2 N.Y. City Ct. Rep: 
New York Civil Procedure 40 INO Civesbnocan. 
New York Civil Procedure (N.S.) 3 INDY. CiveProcak Neos 
New York Miscellaneous 128 Misc. 
New York Annot. Cases 20 N.Y. Ann. Cas. 
SurRroGATE Court Reports. 
Bradford 4 Bradf. 
Redfield 5 Redf. 
Tucker 1 Tuck. 
Demarest 6 Dem. 
Connoly D Connoly 
Powers 1 Powers 
Gibbons Z Gibbons 
Mills 13 Mills 
Superior Court Reports. 
Hall 2 Hall (or 1-2 N. Y. Super. 
Ce) 
Sandford 5 Sandf. (or 3—7 N. Y. Super. 
Ce) 
Duer 6 Duer (or 8-13 N. Y. Super. 
Ce} 
Bosworth 10 Bosw. (or 14-23 N. Y. 
Super. Ct.) 
Robertson 7 Rob. (or 24-30 N. Y. 
Super. Ct.) 
Sweeney 2 Sweeney (or 31-32 N. Y. 
Super. Ct.) 
Jones & Spencer 29 Jones & S. (or 33-61 N. Y. 
Super. Ct.) 
Buffalo Superior Court 
(Sheldon’s Reports) 1 


Date. 
1847-1877 
1869-1873 
1874-1875 
1874-1895 
1889-1890 
1896-on 


1844-1885 
1883-1886 
1848-1851 
1850-1852 
1854-1865 
1865-1875 
1876-1894 
1874-1888 
1881-1910 
1910-1913 
1892-on 

1894-1908 


1849-1857 
1857-1882 
1864-1869 
1882-1888 
1888-1891 
1891-1894 
1894-1898 
1899-1917 


1828-1829 
1847-1852 
1852-1857 
1856-1863 
1863-1868 
1869-1870 
1871-1892 


1854-1875 
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NEW YORK—(Continued). 


Common PLEAS REPORTS. 


VoLs. How Crirep. Dare. 
Smith (E. D.) 4 E. D. Smith 1850-1854 
Hilton 2 Hilt. 1855-1860 
Daly 16 Daly 1859-1891 
CRIMINAL REPORTS. 
Wheeler’s Criminal Cases 3 Wheeler C. C. 1791-1825 
Rogers’ City Hall Recorder 6 Rog. Rec. 1816-1822 
Parker’s Criminal 6 Parks Cre Rep. 1823-1868 
Cowen’s Criminal 2 Cow. Cr. Rep. 1868-1883 
New York Criminal 33 Nea Yen er: 1883-1916 


New York SUPPLEMENT. 


The New York Supplement (cited N. Y. Supp.) began publication in 1888 and 
there have been 221 volumes issued (Sept. 1927). It is a continuing series and 
contains all cases reported in the state reports of New York of the courts it covers 
after and including the volumes named below: 


Abbott’s New Cases vol. 23 Daly vol. 15 
Appellate Division ee | Hun “49 
Civil Procedure ae ae) New York Annot. Cases ne @0l 
Connoly, Surrogate Biot) | Miscellaneous wal 
Gibbons, se eons New York Criminal es 
Power, i SL ae New York Superior Court E56 
Mills, ae Silvernail acy fe | 


Commencing with volume 184 the New York Supplement contains decisions of 
the New York Court of Appeals. 


NORTH CAROLINA. 


VoLs. 
Martin Z 
Taylor 1 


Conference by Cameron & 
Norwood 1 
Haywood Z 
Carolina Law Repository 2 
North Carolina Term Re- 
ports 1 
“Murphey 3 
Hawks 4 
Devereux’s Law 4 
Devereux’s Equity 2 
Devereux & Battle’s Eq- 


uity Law 4 
Devereux & Battle’s Eq- 
uity Zz 


Tredell’s Law 13 


FORMERLY CITED. 


Matta CNC.) 
‘avi acNs. Cs) 


NEG Cont: 
Hayw. (N. C.) 
(Came, Iba TR 


N. C. Term Rep. 
Murph. 

Hawks 

Dev. Law 

Dev. Eq. 


Dev. & Bat. Law 


Dev. & Bat. Eq. 
Ired. Law 


Now CIrep. 


18-20 N. 


21-22 N. 
23-35 N. 


DATE. 
1778-1797 
1798-1802 


1800-1804 
1789-1806 
1813-1816 


1816-1818 
1804-1819 
1820-1826 
1826-1834 
1826-1834 


1834-1839 


1834-1839 
1840-1852 
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NORTH CAROLINA—(continued ). 


VoLs. 
Iredell’s Equity 8 
Busbee’s Law 
Busbee’s Eq. 
Jones’ Law 
Jones’ Eq. 
Winston 
Phillip’s Law 
Phillip’s Eq. 
North Carolina Reports 130 


RBS Re DD OR ee 


FORMERLY CITED. 


Ired. Eq. 
Busb. Law 
Busb. Eq. 
Jones’ Law 
Jones’ Eq. 
Winst. 
Phil. Law 
Phil. Eq. 


Now CIrep. 
36-43 (Ge 
44 N. 
45 N. 
46-53 
54-59 
60 N. 
61 N. 
62 N. 
Ne ©5633 to 192 


NNOZZNAZ 
Q 


DATE. 
1840-1852 
1852-1853 
1852-1853 
1853-1862 
1853-1863 
1863-1864 
1866-1868 
1866-1868 
1868-on 


Reports listed above were cited by the Reporter’s name and volume number up to 


1906. 


counsel in future to cite these reports by consecutive volume number. 


Dakota Reports (Territory) 
North Dakota Reports 


Ohio Reports 
Ohio State Reports 
Ohio Appeals 


NORTH DAKOTA. 


6 Dak. 
Be N. D. 
OHIO. 
20 Ohio 
115 Ohio St. 
21 Ohio App. 


MIscELLANEOUS REPORTS. 


Tappan (Common Pleas) 
Wright (Supreme Court) 
Handy (Cin. Super. Ct.) 
Disney (Cin. Super. Ct.) 
Cincinnati Superior Ct. 
Ohio Decisions Reprint 


Ohio Decisions (Superior and Com- 


mon Pleas) 
Ohio Nisi Prius 
Ohio Nisi Prius (New Series) 
Ohio Circuit Decisions 
Ohio Circuit Court Reports 


Ohio Circuit Court Reports (New 


Series ) 


Indian Territory Reports 
Oklahoma Reports 
Oklahoma Criminal Reports 


Oregon Reports 


1 Tapp. 
1 Wright 
2 Handy 
Z, Disn. 
2 Cin. Super. Ct. 
13 Ohio Dec. 
22 Ohio 5. & C. Pe Dec, 
8 Ohio N. P. 
18 OhiowNe PCN? S.) 
25 Ohio Cir. Dec. 
p4y) Ohio. Ciro Gtk 
es) Ohio: Cr CeONe a.) 
OKLAHOMA. 
v4 Ind. Ver; 
122 Okla. 
Pape Okla. Crim. Rep. 
OREGON. 
119 Or. 


In June 1906 the Supreme Court of North Carolina made a rule requiring 


1867-1889 
1890-on 


1821-1851 
1852-on 
1914—-on 


1816-1819 
1831-1834 
1854-1856 
1854-1859 
1870-1873 
1843-1897 


1894-1913 
1892-1901 
1903-1916 
1894-1916 
1885-1908 


1903-1916 


1896-1907 
1890-on 
1909-on 


1853-on 


STATE REPORTS 


PENNSYLVANIA. 
VoLs. How Crrep. 
Dallas 4 Dall. 
Addison 1 dd. ((Pas) 
Yeates - Yeates 
Binney 6 Binn. 
Sergeant & Rawle 17 Serg. & R. 
Rawle 5) Rawle 
Penrose & Watts 3 Pen. & W. 
Watts 10 Watts 
Wharton 6 Whart. 
Watts & Sergeant 9 Watts & S. 
Pennsylvania State Reports 287 Pawot. 
MiIscELLANEOUS REPORTS. 
Ashmead 2 , Ashm. 
Brewster 4 Brewst. 
Brightly 1 Brightly 
Browne z Browne 
Clarke 5 Clarke 
Grant’s Cases 3 Grant’s Cas. 
Kulp in Kulp 
Miles y) Miles 
Monaghan YB Monz:. 
Parsons’ Equity Cases Z Pats iqaCas: 
Pearson 2; Pears. 
Pennypacker 4 Penny. 
Sadler’s Pennsylvania Cases 10 Sadler 
Pennsylvania County Court Reports 50 Rar ComCeer. 
Pennsylvania District Court Re- 
ports 30 Pa. Dist.-R: 
Pennsylvania District and County 
Court Reports 8 
Pennsylvania Superior Court Re- 
ports 87 Pa; Super. R} 
Philadelphia Reports 20 Phila. 
Pittsburgh Reports 3 Pittsb. 
Walker Supreme Court Cases 4 Walk. 
Wilcox 1 Wilcox 
Woodward’s Decisions Ys, Woodw. Dec. 


PHILIPPINE ISLANDS. 
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Philippine Reports 


Philippine 


PORTO RICO: 


Porto Rico Federal Reports 
Porto Rico Supreme Court Reports 


1 
3 


2 
5 


Porto Rico Fed. Rep. 


PReRs 


RHODE ISLAND. 


Rhode Island Reports 
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Real: 


47 


Date. 
1754-1806 
1791-1799 
1791-1808 
1799-1814 
1814-1828 
1828-1835 
1829-1832 
1832-1840 
1835-1841 
1841-1845 
1845-on 


1808-1841 
1856-1873 
1809-1851 
1801-1814 
1842-1865 
1852-1863 
1882-1901 
1835-1841 
1888-1891 
1841-1851 
1850-1880 
1881-1884 
1885-1889 
1885-1922 


1892-1922 
1922-on 
1895-on 
1850-1893 
1853-1873 
1889-1901 


1888-1889 
1861-1874 


190 1—on 


1905-on 
1907-on 


1828-on 
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SOUTH CAROLINA. 


Bay 

Brevard 

Treadway (included in Brevard’s 
Reports, vol. 3) 

Mill (Constitutional) 

Nott & McCord 

McCord 

Harper 

Bailey 

Hill 

Riley 

Dudley 

Rice 

Cheves 

McMullan 

Spear 

Strobhart 

Richardson 


Law. 


VOLs. 


Z 
3 


MAN NR KeP RP KB wWh KH FH Hb 


15 


South Carolina Reports, New Series 136 


Desaussure 
Harper 
McCord 
Bailey 
Richardson’s Cases 
Hill 

Riley 
Dudley 
Rice 
Cheves 
McMullan 
Spear 
Richardson 
Strobhart 
Richardson 


ee Se NO ne Oe Oe rs 


ee 


How Crrep. 
Bay 
Brev. 


Tread. 

Mill 

Nott & McC. 
McCord 
Harp. 

Bailey 

FA eCS.7C; ) 
Riley 

Dud: (3S: C.) 
Rice 

Chev. 
McMul. 
Spear 

Strobh. 

Rich. 

Sete 


CHANCERY. 


Desaus. 
Harp. Eq. 
McCord, Eq. 
Bail. Eq. 
Rich. Eq. Cas. 
Hill, Eq. 
Riley, Eq. 
Dud. Eq. 
Rice, Eq. 
Chev. Eq. 
McMul. Eq. 
Spear, Eq. 
Rich. Eq. 
Strobh. Eq. 
Rich. Eq. 


SOUTH DAKOTA. 


Dakota Reports (Territory) 
South Dakota Reports 


6 
48 


Dak. 
Se 1D). 


DATE. 


1783-1804 
1793-1816 


1812-1816 
1817-1818 
1817-1820 
1821-1828 
1823-1830 
1828-1832 
1833-1837 
1836-1837 
1837-1838 
1838-1839 
1839-1840 
1840-1842 
1842-1844 
1846-1850 
1844-1868 
1869—on 


1784-1816 
1824 

1825-1827 
1830-1831 
1831-1832 
1833-1837 
1836-1837 
1837-1838 
1838-1839 
1839-1840 
1840-1842 
1842-1844 
1844-1846 
1846-1850 
1850-1868 


1867-1889 
1890-on 


STATE REPORTS 


TENNESSEE. 
Law. 
VoLs. How Crirep. 
Overton 2 Over. (or 1, 2 Tenn.) 
Cooke 1 Cooke (or 3 Tenn.) 
Haywood 3 Hayw. (or 46 Tenn.) 
Peck 1 Peck (or 7 Tenn.) 
Martin & Yerger 1 Mart. & Y. (or 8 Tenn.) 
Yerger 10 Yerg. (or 9-18 Tenn.) 
Meigs 1 Meigs (or 19 Tenn.) 
Humphreys 1] Humph. (or 20-30 Tenn.) 
Swan a Swan (or 31, 32 Tenn.) 
Sneed 5 Sneed (or 33-37 Tenn.) 
Head 3 Head (or 38-40 Tenn.) 
Coldwell 7 Cold. (or 41-47 Tenn.) 
Heiskell 12 Heisk. (or 48-59 Tenn.) 
Baxter 9 Baxt. (or 60-68 Tenn.) 
Lea 16 Lea (or 69-84 Tenn.) 
Pickle 24 Pickle (or 85-108 Tenn.) 
Tennessee Reports 45 Tenn. (109-153) 
Tennessee Civil Appeals 5) enna. Ga Cay 
Tennessee Circuit Court 5 
Tennessee Appeals Reports 1 
' CHANCERY. 
‘Tennessee Chancery Reports 
(Cooper) 3 Tenn. Ch. 
Tennessee Chancery Appeals Re- 
ports 2 Tenn. Ch. App. 
TEXAS. 
Dallam’s Decisions 1 Dall. Dec. 
Texas Supreme Court Reports i ‘Vex. 
Texas Appeal Reports 30 ‘Tex. App. 
Texas Criminal Appeals Reports 
(31 to 104) 74 Tex. Crim. Rep. 
Texas Civil Appeal Reports 63 Tex. Civ. App. 
Texas Unreported Cases (Posey) 2 Posey 
Vol. 25 Supp. Tex. Sup. Ct. Rep. Tex. Supp. 
Texas Civil Appeals Cases 4 White & Willson 
WPA: 
Utah Reports 66 Utah 
VERMONT. 
Chipman (N.) 1 N. Chip. 
Chipman (D.) 24 D. Chip. 
Tyler Z, Tyl. 
Brayton 1 Brayt. 
Aiken y Aik. 
Vermont Reports 99 Vt. 
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Date. 
1791-1817 
1811-1814 
1816-1818 
1822-1824 
1825-1828 
1828-1837 
1838-1839 
1839-1851 
1851-1853 
1853-1858 
1858-1859 
1860-1870 
1870-1874 
1872-1878 
1878-1886 
1886-1902 
1902-on 
1910-1916 
1913 
1925-on 


1872-1878 


1901-1904 


1840-1844 
1846—on 
1876-1892 


1892-on 
1892-1911 
1879-1884 


1872-1892 


1871—on 


1789-1791 
1789-1825 
1800-1803 
1815-1819 
1825-1827 
1827-on 
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VIRGINIA. 

VoLs. How Crirep. Date. 
Jefferson 1 Jeff. 1730-1772 
Wythe’s Chancery Reports 1 Wythe 1790-1799 
Washington Zz Wash. (1-2 Va.) 1790-1796 
Virginia Criminal Cases Z Va. Cas. (3-4 Va.) 1789-1826 
Call 6 Call (5-10 Va.) 1797-1825 
Hening & Munford 4 Hen. & M. (11-14 Va.) 1806-1810 
Munford 6 Munf. (15-20 Va.) 1810-1820 
Gilmer 1 Gilmer (21 Va.) 1820-1821 
Randolph 6 Rand. (22-27 Va.) 1821-1828 
Leigh a2 Leigh (28-39 Va.) 1829-1842 
Robinson 2 Rob. (40-41 Va.) 1842-1844 
Grattan 33 Grat. (42-74 Va.) 1844-1880 
Virginia Reports er Va. (75 to 145) 1880—on 


In June 1912 the Virginia Supreme Court of Appeals made a rule requiring coun- 
sel to cite the above listed reports by consecutive number of volume as well as by the 
Reporter’s name. 


SPECIAL REPORTS. 


Patton, Jr. and Heath, Court of 


Appeals Z Pat, & HH: 1855-1857 
Howison, Criminal Trials 1 Hower Gre ir: 1850-1851 
Virginia Decisions Z Va. Dec. 1902 

WASHINGTON. 
Washington Territory Reports 3 Wash. Terr. 1854-1889 
Washington State Reports 141 Wash. 1889-on 
WEST VIRGINIA. 
West Virginia Reports 102 W. Va. 1863-on 
WISCONSIN. 
Pinney 3 Pin. 1839-1852 
Wisconsin Reports 191 Wis. 1852-on 
WYOMING. 
Wyoming Reports 34 Wyo. 1870-on 


NATIONAL REPORTER SYSTEM. 


In this system the decisions of the state courts are grouped geo- 
graphically, each Reporter containing the cases from several states. 
The Reporters are a continuing series, being kept to date by advance 
sheets and bound volumes. There is a separate digest for each Re- 
porter. 

In the descriptions of Reporters the number of volumes given 
for each set is down to September 1927. 


NATIONAL REPORTER SYSTEM 51 


Atlantic Reporter. 

The Atlantic Reporter (cited Atl.) began publication in 1885, 
and there have been 138 volumes issued. It contains all cases re- 
ported in the state reports of the jurisdictions it covers, after and 
including the volumes named below: 


Connecticut vol... 53 Maryland vol. 64 
Delaware—Chancery eT New Hampshire OF 
Houston al ed New Jersey Law : “48 
Marvel eed New Jersey Equity “41 
Pennewill Me weet Pennsylvania coon} 
Boyce = i Rhode Island ISAS 
Maine eS Vermont gis 


Northeastern Reporter. 

The Northeastern Reporter (cited N. E.) began publication in 
1885, and there have been 157 volumes issued. It contains all cases 
reported in the state reports of the jurisdictions it covers, after and 
including the volumes named below: 


Illinois vol. 114 Massachusetts vol. 139 
Indiana a Ney, New York Appeals Pam ee 
Indiana Appeals 4 1 Ohio State VoaAs 


Northwestern Reporter. 

The Northwestern Reporter (cited N. W.) began publication in 
1879, and there have been 214 volumes issued. It contains all cases 
reported in the state reports of the jurisdictions it covers, after and 
including the volumes named below: 


Dakota vol. 1 Nebraska Unofficial Wolk, Il 
lowa 51 North Dakota erage | 
Michigan a4] South Dakota er 
Minnesota an 20 Wisconsin “ 46 
Nebraska ear ee) 


Pacific Reporter. 

The Pacific Reporter (cited Pac.) began publication in 1883, and 
there have been 256 volumes issued. It contains all cases reported 
in the state reports of the jurisdictions it covers, after and including 
the volumes named below: 


Arizona vol. 1 Nevada vol. 17 
California “64 New Mexico 4 SES 
California Appeals el Oklahoma ae 
California Unreported gee: Oklahoma Criminal Reports oe al 
Colorado 7a Oregon fet 
Colorado Appeals eee! Utah or 
Idaho year” Washington State ‘So A 
Kansas ea 230 Washington Territory ee 
Kansas Appeals ae Wyoming a pe 
Montana eae 
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Southeastern Reporter. 


The Southeastern Reporter (cited S. E.) began publication in 
1887, and there have been 138 volumes issued. It contains all cases 
reported in the state reports of the jurisdictions it covers, after and 
including the volumes named below: 


Georgia vol. 79 South Carolina vol. 26 
Georgia Appeals gies | Virginia Paice 
North Carolina o. 96 West Virginia ey) 


Southern Reporter. 


The Southern Reporter (cited So.) began publication in 1887, 
and there have have 112 volumes issued. It contains all cases re- 
ported in the state reports of the jurisdictions it covers, after and 
including the volumes named below: 


Alabama vol. 81 Louisiana Annual vol. 39 
Alabama Appeals at Mississippi “64 
Florida Saar es 


Southwestern Reporter. 


The Southwestern Reporter (cited S. W.) began publication in 
1886, and there have been 294 volumes issued. It contains all cases 
reported in the state reports of the jurisdictions it covers, after and 
including the volumes named below: 


Arkansas vol. 47 ‘Tennessee vol. 85 
Indian ‘Territory ou Texas * 166 
Kentucky eS) Texas Appeals ew 
Kentucky Law Rep. es Texas Criminal Rep. oe 3'] 
Missouri Soa SO Texas Civil Appeals S ora 
Missouri Appeals 94 


The Reporters are accompanied by tables which enable the user 
to find the same cases in the official reports, and also to find in the 
Reporter cases cited from the official reports. 


Explanation and Specimen pages of the Reporters begin on page 
381. 


How to Find a Case in the National Reporter System Cited from a State Re- 
port, or Vice Versa. 


To find in the National Reporter System a case cited from a state 
report, several methods are available. 
If the year of the decision is approximately known, it may be 


found by using the tables of cases reported in the contemporary vol- 
umes of the Reporters. 
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A better way is to use the “Blue Books” published in connection 
with each reporter, which contain tables giving the parallel cita- 
tions, together with alphabetical tables of cases in each of the state 
reports, with the proper Reporter citation for each. The “Blue 
Books” are supplemented by ‘“‘Blue Tables,” printed on blue-tinted 
paper, in the back of the later volumes of the Reporters. 


Another way is to consult the alphabetical tables of cases digested 
in the Century and Decennial Digests, in which the parallel cita- 
tions are given. 

To find the state citation for a case cited in the National Reporter 
System, use the tables of cases digested in the Century and Decennial 
Digests, or turn to the so-called “Reverse Front Table” pasted in- 
side the front cover of the volume of the Reporter in which the 
case appears, in which the Reporter pages and the citations of the 
corresponding state report are arranged in parallel columns. 


SPECIAL SUBJECT REPORTS. 


There are a number of sets of reports containing only cases of a 
special character. Some of the more important are listed below: 


Period Volumes 
PAIMericane barwruptey : Wepontsie es = es 6 Be Ra a 1899-1922 49 
*American Bankruptcy Reports, New Series 1923-on 9 
PNnericatin COLpOLAtiOl case Six. ewe ee ee 1868-1887 10 
Nmeticanc criminal! Reports se ee Be ek ee ee es 1877-1909 15 
P\miericanpelectiicals Casesa, Si ae es ee 6 eee 1872-1908 9 
Ameen Nevligences Gases eee 7 tk Shes ie eae eee 1789-1896 iy 
PAGE DiCaneN eGIGCHGe si CDOL(S) 2e- = aet ods ee 1896-1910 21 
PNTMETICAI EeTOUALCTINCDOLUS fe mee ae a eee 1877-1896 8 
American Railroad & Corporation Reports 1888-1896 12 
PATH CTICRINMINATIWVAV © IRE DOLtS pe iseet ca Stns eee ie Le 1872-1881 2A 
American oc. English Corporation Cases: 2 = 1883-1896 48 
American & English Corporation Cases, New Series 1896-1904 19 
American & English Decisions in Equity —_----__-___-_ 1895-1905 10 
American’ te nelishetatent Cases. 2 oe 1662-1890 20 
American a longish ikallway Cases @ ee 1881-1896 61 
American & English Railway Cases, New Series 1896-1913 68 
Rankine ccaseswe Annotated eo tees se a ee! es Pe 1900-1905 5 
Minne 8, WatersCases, Annotated. =. 2 ee 1912 1 
IMU OER ISOMSD LINING TIN CDOltS se): ee eae Seo ae 1883-1906 Vip 
Wranicipal Corporation Cases. = =e. os es 1900-1904 11 
*Negligence & Compensation Cases, Annotated 1912-on 25 
IPGOUALeMINCDOLtSmAIMNOCAt@dt ss eee ee 1897-1912 14 
Sp em tility RepOltsss = ee eee 1905-on 68 
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ANNOTATED REPORTS. 


In addition to the state reports, which report most of the decisions 
of the appellate courts of the various states, and the National Re- 
porter System, which reports all such decisions since it was estab- 
lished, there are certain series of annotated reports. These series 
are based upon the theory of selecting and annotating cases from all 
jurisdictions, which are of general value. The plan followed is 
essentially the same in all series: 


To eliminate cases dealing with questions of purely local law, 
and decisions upon questions the law of which is well settled; 
and to limit the cases reported to decisions which deal with 
questions upon which there is a conflict of legal opinion, de- 
cisions which deal with novel questions, and decisions which, 
by virtue of the lucidity of their reasoning, or their review of 
the authorities, constitute a substantial contribution to the law 
of the subject. 

To report each case in full in the usual way, with head- 
notes, and with synopses of briefs of counsel where these are 
available. 


To annotate the cases thus reported. 


Methods of Annotation. 


The methods of annotation in these different series of Annotated 
Reports, while varying in detail in the different series, and some- 
times in the same series, all have the same fundamental idea; that 
is, to furnish, with the reported decision of the court, the substance 
of what has been decided on the same point in other decisions from 
the same or other jurisdictions. ‘These annotations are usually either 
in the form of footnotes, or else are printed at the end of the re- 
ported case; but in some instances, in the Lawyers Reports Anno- 
tated, and in the American Law Reports, they are in the form of 
text and footnotes, like textbooks. 

These annotations differ greatly in extent, sometimes being very 
brief, but sometimes extending to a hundred or even several hundred 
pages in a single annotation. An annotation covering more than a 


very few pages is usually preceded by an analysis of its divisions and 
subdivisions. 
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DESCRIPTIONS OF ANNOTATED REPORTS. 


A description of the more important sets of Annotated Reports 
follows: 


American Law Reports, Annotated. 


American Law Reports Annotated (cited A.L.R.), a current set, 
is the outgrowth and development of preceding leading annotated 
reports, preserving the best features of each and adding desirable 
improvements. 


It began publication with the year 1919, is complete within itself, 
and continues without interruption the Lawyers Reports Annotated 
(L.R.A.) and Annotated Cases (Ann. Cas.). It reports and anno- 
tates current cases on questions of general interest. The field cov- 
ered is as wide as the law. Epitomized briefs of counsel accompany 
the cases. 


All citations of authorities in the opinions of the courts and in 
the annotations are verified. Parallel references are given to the 
State Reports, Reporter System, and the various series of Annotated 
Reports. The date of each reported case is given, and in the anno- 
tations is noted the year in which each case referred to was decided. 

The headnotes completely index the opinions, stating, in addi- 
tion to the points decided, the principles enunciated by the court. 

Indentations in the opinions enable one to refer directly from the 
syllabus to the particular part of the opinion dealing with that point. 

Reference, wherever helpful, is made from the headnotes to Rul- 
ing Case Law for a discussion of the principles involved. 

The annotations are exhaustive of the questions considered, re- 
view all of the judicial authorities, and show the existing state of 
the law. They range from a few to several hundred pages in extent, 
depending on the number of cases in point on the question. 

_A special feature is the Blue Book of Supplemental Decisions in 
one volume bringing down to date the annotations in volumes | to 45 
inclusive. The citations of new cases are arranged under the titles 
and in the order of volumes and pages of the original annotations. 
The omission of the title of any particular annotation indicates that 
no new cases have been decided. The supplemental decisions are 
cumulated from year to year, in a Blue Book, and this is supple- 
mented and cumulated in the pamphlet indexes issued with each new 
volume. 

Forty-nine volumes have been published (September, 1927). 
Continuations will be issued at the rate of about six volumes per 
year. Volumes average about 1,600 pages each. 


56 LAW BOOKS AND THEIR USE 


A bound digest covers volumes | to 27 inclusive, another 28 to 45 
inclusive. All A.L.R. digests and indexes are classified, not only 
according to legal terminology, but also according to words and 
facts—the so-called common-sense classification. Cases and annota- 
tions are indexed together under one alphabet. ‘The Roman type 
refers to cases, italic to annotations. As successive volumes of 
A.L.R. are issued, the indexes are cumulated in paper-bound pam- 
phlets, which are furnished with the volumes. 

As new digests and tables of supplemental decisions are issued, 
the former ones are discarded. 

Specimen pages of cases, annotations, supplemental decisions, and 
digest of American Law Reports Annotated together with instruc- 
tion in the most efficient methods of using same, begin on page 389. 


Lawyers Reports Annotated. 


The Lawyers Reports Annotated (L.R.A.) contains the cases of 
greatest general importance from the state courts of last resort and 
the Federal courts, from 1888 to the end of 1918. 


The cases are fully reported (usually with epitomized briefs of 
counsel) and annotated. These annotations are exhaustive and im- 
partial briefs on a particular point of law, in which every case in 
point is represented. There is usually sufficient of each case given 
so that reference to the case itself is not necessary. All of the cases 
are analyzed and compared. The principles are elucidated, and 
their application to varying states of fact shown. The divergence 
of opinion and seeming differences are reconciled. All this is ar- 
ranged and classified so as to be most easily accessible. 

The 146 volumes are divided into units as follows: 


L.R.A. First Series (cited L.R.A.) 1888-1905. The volumes 
numbered | to 70 inclusive. 

L.R.A. New Series (cited L.R.A.(N.S.)) 1906-1914. The 
volumes numbered | to 52 inclusive. 

L.R.A. Third Unit, 24 volumes, designated and cited by year 
and letter (1. e., [915A et seq.) 6 volumes per year, 1915 to 1918 


inclusive. 


Parallel citations to state reports, Reporter System, and the vari- 
ous series of Annotated Reports, are given in the opinions and anno- 
tations. In numerous instances earlier annotations have been sup- 
plemented by further annotations in subsequent volumes in which 
the later decisions on the subject are reviewed. 


There are extra-annotations for the First Series L.R.A. volumes 
1 to 70 (first issued separately in six volumes, but now bound in the 
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back of each volume), which take up each reported case in those 
volumes, showing subsequent reference or citation in all the reports 
of all Federal and state courts, and in later L.R.A. annotations—in 
fact, give the judicial history of these cases. 

The L.R.A. is continued by the American Law Reports, Anno- 
tated, and itself connects with and continues the American Decisions 
and American Reports. 

The complete L.R.A. Digest, in ten volumes, digests all the de- 
cisions reported in the three units above described (146 volumes). 
In addition to the ordinary digest syllabi, it contains paragraphs 
embodying the rules, doctrines, and principles laid down by the 
courts in stating the grounds for their decisions, and references to 
cases in which the history of the doctrine under discussion is re- 
viewed. The word “Annotated” appended to a digest paragraph 
indicates an annotation on the point covered by such paragraph. 

Volumes | to 8 are the digest proper. Volume 9 is a complete 
Table of Cases with references to the digest topics and paragraphs. 
Volume 10 is a common-sense Word Index, through which one can 
find the law on his point just as he would a word in a dictionary. 

A one-volume Index to Notes, or Desk Book, of 1,421 pages, under 
a common-sense classification, indexes every annotation in the L.R.A. 

The digests of the Lawyers Reports Annotated and American 
Law Reports Annotated have a uniform classification scheme mak- 
ing it very convenient to extend a search from one to the other. 

Specimen pages of cases, annotations, Index to Notes, Digest and 
Word Index of the Lawyers Reports Annotated, together with in- 
struction in the most efficient methods of using same begin on page 


436. 


American Decisions. 
The American Decisions (cited Am. Dec. or A. D.) is complete 
in 100 volumes, and contains the cases of general importance from 


1760 to 1869, inclusive. 


American Reports. 

(ees American Reports vcited Am. Rep..or AleR:), complete in 
60 volumes, contains the cases of general importance from 1870 to 
1887, inclusive. 

Both of the above sets are annotated. In recent years these cases 
have been extra-annotated. ‘These extra-annotations are bound in 
the volumes of the reports in their appropriate places, and are also 
published separately in 20 volumes. 

A three-volume digest covers all of the law in both the American 
Decisions and Reports, under one alphabetical arrangement. 


58 LAW BOOKS AND THEIR USE 


American State Reports. $ 

The American State Reports (cited Am. St. Rep. or A. S. R.), 
consist of 140 volumes, and contains cases of general value and au- 
thority decided in the courts of last resort of the several states from 
1887 to 1911. All cases are fully reported, and the set contains a 
large number of valuable annotations. A five-volume digest covers 
the entire 140 volumes. There is a separate one-volume index to 
the annotations in the set, and this index is also printed in volume 
5 of the Digest. 


American and English Annotated Cases. 

The American and English Annotated Cases (cited A. & E. Cas.), 
21! volumes, contain important cases from the American, Canadian, 
and British Reports from 1906 to 1912, thoroughly annotated. 
There is a one-volume digest for this set. 

In 1912 the American State Reports and the American and Eng- 
lish Annotated Cases were consolidated to form a new series, called 
the American Annotated Cases. 


American Annotated Cases. 

The American Annotated Cases (cited Ann. Cas. 1912 et seq.) 
contains the cases of general value and authority decided in the 
state courts of last resort from 1912 to 1918, both inclusive. It is 
complete in 32 volumes. A two-volume digest covers the entire 32 
volumes, and there is also a one-volume index to the annotations in 
the set. 

To avoid confusion, it should be noted that copies of the new 
series, which were shipped to serve as continuations of the Ameri- 
can and English Annotated Cases, bore the label of that series, so 
that the subscribers’ sets might remain uniform in binding and ap- 
pearance. 


ANNOTATED REPORTS SYSTEM. 


What is commonly known as the Annotated Reports System con- 
sists of the following: 

United States Supreme Court Reports, Lawyers’ Edition 
(1790 to date), described on page 35. 

American Law Reports Annotated (1919 to date), described 
onepage 55: 

Lawyers Reports Annotated (1888 to 1918), described on 
page 56. 

American Reports (1870 to 1887), described on page 57. 

American Decisions (1760 to 1869), described on page 57. 

British Ruling Cases (1901 to date), described on page 95. 

English Ruling Cases (earliest times to 1900), described on 
page 94, 
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A GUIDE TO THE INDEXES OF THE ANNOTATED REPORTS SYSTEM. 


American Law Reports Annotated. 


Consult A.L.R. Digest covering volumes 1 to 33 inclusive and 
continuing bound cumulative digests, and cumulative pamphlet 
digests for cases and annotations. For later decisions on points an- 
notated consult the latest Blue Book of Supplemental Decisions and 
see supplemental tables in pamphlet digests. 


Lawyers Reports Annotated. 


Consult the L.R.A. Desk Book for the annotations. For the cases, 
consult the Complete L.R.A. Digest (10 vols.). 


American Decisions and American Reports. 

Consult Rapalje’s Digest, which has an index to annotations in 
the front of the first volume. Don’t overlook the Extra-Annota- 
tions, separately published and also bound into the Extra-Annotated 
Edition. 


U. S. Supreme Court Reports, Lawyers’ Edition. 

Consult the Co-op. Digest of U. S. Supreme Court Reports. 

This digest also contains a Table of Cases Affirmed or Reversed, 
and a Table of Statutes, Constitutions, Proclamations and Treaties 
Construed. 


British Ruling Cases. 


Consult Index to Vols. 1-10, in back of Vol. 10; and cumulative 
index in the latest of the subsequent volumes. 


English Ruling Cases. 

Consult the General Index in Vol. 26, which also contains tables 
of the cases reported, and cited in the annotations. The Extra- 
Annotations, showing where, and on what points, the reported cases 
have been cited, should also be examined. 


Use of Annotated Reports. 

A search in a set of annotated reports should begin with its index 
to annotations, since the finding of an annotation in point may enable 
the searcher to limit his further research to the location of subse- 
quent decisions only. 

As the most recent annotation on the point is the most useful, the 
indexes to annotations in the Annotated Reports System should be 
examined in the following order, namely: 
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American Law Reports _.._-______A.L.R. Index Digest. 
Lawyers’ Reports Annotated _.....______ L.R.A. Desk Book. 
Britisha ulin ge@ aces ee a ee B. R. C. Index to vols. 1-10, in back of 


volume 10, and Cumulative Index in 
latest subsequent volume. 
American and English Annotated Cases....Complete Index to all Ann. Cas. Notes. 


Americany state Reports 222. ee es Index to notes, A. S. R., 1-140, which is 
also bound into Vol. 5, of the Digest of 
the set. 


American Reports and American Decisions Index to Notes, in the first volume of the 
Digest of American Decisions and Re- 


ports. 


Inasmuch as the titles of the broader annotations are necessarily 
of an abstract character, and therefore may not always strike the 
searcher as bearing upon his particular problem, it will be well to 
look in more than one place before concluding that there is no 
annotation covering the question. Thus, the attention of one look- 
ing up the question whether specific performance may be had of a 
contract for the sale of an interest in a mining claim may not be 
caught by a reference to an annotation on the specific performance 
of contracts relating to personal property, under the title “Specific 
Performance,” but will be caught by a reference under “Mines” to 
the same annotation as covering his specific question. 

Having found an annotation in point, later decisions may be ob- 
tained, in the case of the American Law Reports (A.L.R.), by turn- 
ing to the tables of Supplemental Decisions. In the case of an anno- 
tation in any other set of annotated reports, the later cases may be 
obtained by searching the American Digest, subsequent to, and (for 
safety’s sake) including, the year appearing on the volume label. 

The advantage of finding an exhaustive annotation on the question 
under investigation is that it saves the searcher the labor of carry- 
ing his search further back for earlier cases; that it shows him at 
once whether the courts of his own state have passed on the point, 
what they have held, and their agreement or disagreement with the 
law of other states; and what other courts have held on points not 
covered by the decisions of his own state. 

A search in a set of annotated reports should not be limited to its 
index to annotations. As ordinarily only one of the points in a case 
is covered by the annotation, it is obvious that an examination of 
the digest is necessary to find the other points, or points for which 
no annotation could be made by reason of the absence of other de- 
cisions involving the question. It should be noted also that, as the 
larger annotations may discuss points not in the case annotated, an 
examination of the digest alone will not always serve to disclose the 
existence of an annotation in point. 
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Where previous research has resulted in the finding of a case in 
point, the table of cases in the digest of any one of the annotated 
reports will show whether it is also reported in such series. This 
may lead to the discovery of an annotation in point. 


How to Find a Case Cited from a State Report, or the National Reporter 
System, in an Annotated Report. 

Where the title of the case is known, its inclusion in any of the 
series of annotated reports may be most readily determined by means 
of the Table of Cases Reported in the digest of such series. 

If the case in question was first published during the period cov- 
ered by the Century, First Decennial, or Second Decennial Digests, 
the duplicate citations may be found by consulting the Tables of 
Cases Digested. 

Where the case is cited from a state report, the Parallel Reference 
Tables issued in connection with the various series of annotated 
reports (in the form of a small bound volume or paper-covered 
pamphlet) will show whether it is also reported therein. 

a 


CHAPTER IV 


Contents 

PAGE 

DICestoe ee Ne ee ee 63 
PUTO SC MRO tite Se OR eI Oe Ee ke ed nds LE 7 63 
SBypesi Or oo. Sk Pes Oe i eee 63 
Planvot: oo a8 eS ee ee ee ee 63 
@rosss References in 2 on oe ee eee ee 63 
(Pablerot Cases Digested | 2s eo a ee ee 63 
Digests’ Csenerally: 2 ee ee ee 64 
Americans Digest Qystemyes (25. tess 7 tee 2 Oe eee 64 
Plows Digests "are Vi ade antes ere cee ON I See ee 65 
SCODEROI MOCAT CINE LO 1S CSU seen een se ee ee 66 
Mipest’ Classification: .ssie ks SS epee Se ee eee eee 66 
Importance-ofjCross References =. et ee 67 
Word -Indexes:to (Digests! 22 oe 68 
Beginning Search in Digests with a Known Case in Point 69 
SMpplementine@e Digests ss.25 0.0) 3. ea eee ee 70 
Order“of Examining: Digests: 22.22. ee ee ee 70 


How to Find Whether a Decision Has Been Affirmed, Reversed, or Modified __ 70 


62 


DIGESTS . 63 


CHAPTER IV. 
DIGESTS. 


Purpose of Digest. 
The purpose of a digest is to serve as a topical index to the de- 
cisions. 


Types of Digests. 

Digests are of three types, known respectively as the encyclopedic 
digest, the full-paragraph digest, and the short-line digest. In the 
encyclopedic type, a narrative text at the top of each page serves as 
a summary of and running index to the digest paragraphs subjoined 
in the form of footnotes. In the full-paragraph digest, the points 
in the cases are embodied in short paragraphs, each classified under 
its appropriate topic and subdivision. ‘The short-line digest sub- 
stitutes for the full paragraph a few words indicating the nature 
of the point covered. 


Plan. 

All of these digests follow the same general method, which is to 
classify their material under topics, arranged in alphabetical order. 
These topics are subdivided, so as to facilitate the finding of any 
particular point, the extent to which such subdivision is carried be- 
ing governed by the quantity of material. 


Cross References. 

In most digests, cross references are introduced, both under the 
main topics (i. e., topics containing digest matter), and under sepa- 
rate headings called cross-reference titles. These serve the purpose 
of calling the searcher’s attention to related cases digested in other 
topics or subdivisions, and of telling him, when in doubt as to where 
a point is likely to be digested, where to look. 

In order to get the best results in the use of any digest, it is ad- 
visable to pay attention to the explanation of the compiler or pub- 
lisher as to its arrangement. 


Table of Cases Digested. 

Digests usually contain a Table of Cases Digested, in which the 
titles of all cases indexed in that particular digest are alphabetically 
arranged. In addition to the title, the volume and page of the re- 
port of the case, and the digest topics and subdivisions in which the 
various points in the case are digested, are given. Such tables, ordi- 
narily, also give the cases by their reversed titles; 1. e., the case of 
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Jones v. Smith will appear not only as Jones v. Smith, but also as 
Smith, Jones v.; but the information as to the place where the case 
is digested is not given under the reversed title. 

A Table of Cases Digested serves several purposes. Through it 
one who knows only the title of a case can find where it is reported. 
Also, through it a searcher, knowing of a case in point, can locate 
the place where it is digested, and so may possibly find other cases 
bearing on the question. And one having a reference to a case ap- 
pearing in a report which is not at hand may be able to locate the 
case in a set of annotated reports, or the Reporter System, some one 
of which is usually available, through the Table of Cases in their 
digests. 


Other Tables. 

Digests also sometimes contain tables of cases affirmed or reversed 
by the cases digested, and tables of statutes and constitutional pro- 
visions construed. 


Digests Generally. 

Virtually all series of reports have separate digests. The digests 
of the various units of the Annotated Reports System are described 
in connection with the description of each unit. For a complete list 
of Federal, state, and other digests, consult any good law-book cata- 
logue. The principal English and Canadian digests are described 
on page 100 and page 101. 


American Digest System. 

The American Digest System is a series of digests covering the 
whole body of American case law, all compiled on the same plan or 
scheme of classification, and connected with each other not only 
serially, but also by certain typographical and editorial devices. It 
consists of the following: 


Century Digest, 50 volumes, 1658 to 1896, under one topical 
arrangement. 

First Decennial. Digest, 25 volumes, 1897 to 1906, under one 
topical arrangement. 

Second Decennial Digest, 25 volumes, 1907 to 1916, under 
one topical arrangement. 

American Digest, Key-number Series, 24 volumes, 1917 to 
1926. 

Current Digest beginning 1926 digesting in one volume an- 
nually all current decisions of the American Courts, as reported 
in the National Reporter System and the State Reports. 

Monthly advance parts, cumulated semi-annually are issued. 
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Specimen pages together with instruction in the use of the Ameri- 
can Digest System begin on page 333. 


How Digests Are Made. 


In order to understand how to use digests and to appreciate their 
inherent limitations, it is necessary to consider briefly how a digest 
is made. 

The raw material of the digest is, primarily, the decisions of the 
Courts. These the digester must first read, and then state, in suc- 
cinct paragraphs, the points actually decided. He may also take 
statements of law made by the court in the course of its discussion. 

Having prepared his digest paragraphs, he must next classify 
them, his aim being not only to put them where a searcher will be 
likely to think of looking for them, but also to get all the cases of 
a kind together. It is, however, one thing to put them together 
and another to keep them there. To keep his groups of cases from 
becoming unwieldy, the digester is continually having to break them 
up into smaller groups. ‘Take, for illustration, the subject of Con- 
tracts. Digesters have had, in sheer self-defense, to create topics 
dealing with special kinds of contracts, such as contracts of insur- 
ance, contracts for the sale of land, and others which are so thor- 
oughly established by convention that they are seldom thought of as 
contracts at all, such as Rewards. All these cases turn on princi- 
ples common to the law of contracts; but the digester, in grouping 
cases according to one element of similarity, must inevitably separate 
those having in common another element of similarity. 

The compiler of a digest is almost constantly on the horns of a 
dilemma arising from the fact that many digest propositions are 
classifiable in more than one place. The divisions of the law are 
not neat, rectangular compartments, fitting accurately together and 
mutually exclusive, like a printer’s type case, into which the digest- 
er may drop his propositions as expeditiously as the printer dis- 
tributes his type. ‘They are more like a lot of circles, each having 
its own fixed center, but overlapping one another at their circum- 
ferences. “Take, for example, a case dealing with the right of a 
stockholder in a corporation to set off, in an action to enforce his 
statutory liability, a debt owed to him by the corporation. Ob- 
viously this case relates to the law of Corporations. It is equally 
obvious that it relates to the topic of Set-Off. The digester may 
legitimately put this case in one place as well as the other; and only 
the person to whom the dilemma does not occur is likely to find 
fault. Again, the digester may find that, instead of a dilemma, he 
has a trilemma, as where he has to classify a proposition occupying 


ground common to three closely related topics, such as Arrest, False 
5 
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Imprisonment, and Malicious Prosecution. He may experience 
even greater difficulty, as where the digest propositions relate to the 
liability of an officer for wrongful arrest or false imprisonment, in 
which case he has to make a choice not only between the three topics 
already named, but the additional topics, Officers, Warrants, and 
Writ and Process. 

The digester must, therefore, make cross references for the pur- 
pose of tying together related topics, and to point the way from 
every place where it may occur to the user to look, to the place 
where the proposition may be found. 

The value of a digest depends upon the skill and thoroughness 
with which all these things have been done. ‘The maker of digests, 
being only human, occasionally makes mistakes. He may fail to 
get all the possible digest propositions out of the cases digested. A 
mere variation in the form of expression may lead him to put a 
proposition in a place different from that in which he has put other 
propositions involving the point; and even his practised ingenuity 
may not be adequate to conjure up all the places in which the search- 
er may think of looking. 


Scope of Search. 

The moral of this is that the search should not be confined to what 
the searcher deems the most likely topic, or subdivision of a topic, 
but should extend to every place where there is a possibility of a 
case in point having been digested; and that the cross references and 
cross-reference titles (i e€., titles inserted in the digest for the user’s 
convenience, and under which no digest propositions appear) must 
not be disregarded. Furthermore, the searcher, unless he has found 
all the authority he wants, should use such of the other means of 
search as he may have at hand, as a countercheck against not only 
the digester’s possible failure to digest the point, or possible mistake 
in classifying, but also against any oversight on his own part in using 
the digest. 


Digest Classification. ; 

The classification of material is not the same in all digests. While 
all follow the same general outline, they differ in matters of detail. 
Some classify matters of pleading or evidence under the topic to 
which the pleading or evidence related, such as Contracts or Ma- 
licious Prosecution. Others will put such matter into the topic 
Pleading, or Evidence, under a section line denoting the character 
of the action. The classification may also be affected by the amount 
of material to be dealt with. Not only does a larger amount of 
material in a topic require a more minute classification in order to 
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split it up into convenient groups, but it may also lead to the creation 
of a separate topic for part of it. Thus, for example, while a rela- 
tively small amount of matter relating to the construction of work- 
men’s compensation acts may be the subject of a subdivision of the 
Topic Master and Servant, a larger amount of matter, and the con- 
sequent necessity for a more minute subdivision, may lead the di- 
gester to make Workmen’s Compensation a separate topic. Another 
good instance of this is the topic Insurance, which is composed of 
matter taken out of the topics, Contracts and Principal and Agent. 

These differences in classification need not discourage the novice, 
since, if the digest is properly made, the digester has put up finger 
posts in the shape of cross references, to direct the searcher, in every 
place in which he is likely to look. 

It is not possible without prolonged study to become absolute 
master of the scheme of classification employed in the digests, nor 
is it necessary to do so, since the refinements of modern digesting 
furnish nearly every digest with a “self-starter” in the shape of the 
cross-reference titles. It is desirable, however, that as the student 
has occasion to use the digest, he should note the names of the topics 
under which the cases are digested, and, by examining the analysis 
at the head of each topic, form an idea of the matter within its 
scope. He will thus, in time, acquire a pretty fair notion of the 
plan of the digest, just as one who has occasion from time to time to 
traverse various streets of a city acquires piecemeal, a fair knowl- 
edge of its topography. This knowledge will enable him to save 
time in using the digest by turning immediately to the proper topic 
and subdivisions. 


Importance of Cross References. 

In making an exhaustive search, however, the cross references 
should never be neglected, even by the experienced searcher, since 
they may direct him to additional material bearing on his question, 
which, because of some other element in the digest proposition, has 
been classified in a place other than that where the majority of the 
cases in point are to be found. ‘Take, for instance, the question 
whether a street car motorman has the right to rely upon the warn- 
ings and signals of a gateman at a railroad crossing. This question 
may arise in two classes of cases: either where the action is brought 
by an injured passenger against the street car company, or where 
the action is brought by an injured motorman against the railroad 
company. One class of cases will be digested under Carriers, the 
other under Railroads, notwithstanding the question is, in both in- 
stances, the same. So, also, a decision upon the question whether 
an oil and gas lease operates to vest in the lessee a defeasible fee 
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may be classified under Taxes, where the ultimate question is wheth- 
er the interest of the lessee is taxable as real estate. 

Cross references also help to find matter which the digester, 
through some error in judgment, has put in an unlikely place. Such 
a state of affairs may come about in this way: A digester having, 
for instance, to classify a proposition dealing with the liability of a 
telegraph company to a bank for negligence in the transmission’ of 
money by wire, and knowing that there is a subdivision of the topic 
“Banks and Banking” relating to the transmission of money or credit, 
may put it there, although the question would have been the same 
had the sender been an individual. The searcher for authority upon 
the question of the liability of a telegraph company for negligence 
in the transmission of money would be very likely to miss this case, 
unless directed to it by cross references under “Telegraph Compa- 
nies’ or ‘“‘Money.” 

Cross references are also of advantage in giving one a start on 
a question which the section lines of the topic do not serve to indi- 
cate. Suppose the searcher wishes to find cases as to the lability 
of a carrier for failure to ice a car. He knows that such cases are 
digested under Carriers, and in the subdivisions relating to liability 
for loss of or injury to freight, but the analysis standing at the be- 
ginning of the topic may not show in what particular section or 
sections the cases are to be found. But if he turns to “Refrigera- 
tion” or “Ice” he will at once obtain the requisite information. 


Word Indexes. 

A start may also be obtained in the “American Digest” and in the 
“Complete L.R.A. Digest” through their Word Indexes. These 
are alphabetically arranged indexes which “digest the digest.” They 
contain reference lines, directing the reader to particular topics and 
sections in the digests. “These reference lines are divided into titles, 
alphabetically arranged, representing topics of the law (such as 
Contracts, or Evidence), and the names of things, persons, or situa- 
tions (such as Bonds for Title, Brakeman, or Impossibility). The 
references in the Word Index for the American Digest are to topics 
and sections in the First and Second Decennial Digests. Those in 
the L.R.A. Word Index are to topics, sections, and paragraphs in 
the “Complete L.R.A» Digest” and to sections®iny the ~ Indexate 
All L.R.A. Notes’—the latter being indicated by the words ‘“‘in 
Index, * 

An “Index and Concordance” for use with “Cyc” is of a similar 
character: 

Things to be borne in mind in using all these indexes are, that 
indented lines are to be read in connection with the line under which 
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they are indented; that the alphabetical order, both of topics and 
reference lines, is governed not only by the initial word, but, if 
necessary, by the next word also; and that the alphabetical place of 
a word will vary accordingly as the singular or plural form is used. 

The foreword or explanatory note of the publishers explains in 
greater detail the method of indexing. 

As the digests of the Key Number Series employ the same scheme 
of classification as the Decennial Digests, references in the Word 
Index will be found useful in continuing a search through the Key 
Number Digests, always remembering that new phases of the law 
are not specifically represented by any index line. Similarly, since 
the A.L.R. digests have the same classification as the “Complete 
L.R.A. Digest,” a reference in the L.R.A. Word Index serves as a 
reference to the corresponding sections in the A.L.R. digests. But 
as the Word Index affords no clue to such matters in the A.L.R. as 
have no counterpart in the L.R.A., the use of the Word Index can- 
not take the place of an examination of the A.L.R. digests them- 
selves. 

The purpose of the Word Index is to enable the searcher readily 
to ascertain the topic where the point is treated; to save the time 
which it might take to locate the proper section within a topic by 
examining the analysis prefixed to the topic; and to aid in finding 
matter which the logical analysis does not bring out. 

For specimen pages of Word Indexes, see pages 351-356 and 
461-464. 


Beginning with a Known Case in Point. 

Another way of getting a start in the digest is through a known 
case in point. By using the alphabetical “Table of Cases Digested” 
in any digest in which the known case i$ digested, the place or places 
in which it is digested may be found, and may prove upon exami- 
nation to contain other cases on the point.* It will also suggest to 
the searcher that the same topic and subdivisions should be ex- 
amined in pursuing his research in other digests. Identification of 
the corresponding place in other digests is sometimes facilitated by 
adhering to a fixed scheme of classification in which every section 
line in each topic is given a permanent number, so that in passing 
from one digest to another one has only to look for the correspond- 
ing numbers. This device is called the key number. 

*For cases prior to 1906, digested in the Century and Decennial Digests, there 
is a single table of cases in 5 volumes. ‘There is also a table of cases from 1906 to 
1916, digested in the Second Decennial Digest in one volume. ‘These tables also 
show whether the case is also reported in any of the principal annotated reports. 
Tables of cases digested are also to be found in each volume of the American Digest, 
Key Number Series, and Current Digest from 1916 on. 
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From what has been said above concerning the way cases are 
necessarily scattered in a digest, it will be obvious that one who 
obtains a start by means of a known case in point should not neglect 
to exercise his own ingenuity, and to examine cross references, for 
the purpose of ascertaining in what other places he should also look. 


Supplementing the Digest. 

The American Digests—i. e., the Century, Decennial, Second De- 
cennial, and later volumes of the Key Number series—form a con- 
tinuous series in themselves, and so need no supplementing. State 
digests may be supplemented in point of time by examining the 
indexes to later volumes of state reports, or the appropriate volumes 
of the American Digest. 


Order of Examining Digests. 

A final suggestion as to the use of digests is that the latest volumes 
of the series should be the first examined. ‘The reason for this is 
that the latest case in point not only is conclusive as to the law on 
the question, but may itself contain such reference to and comments 
upon the earlier cases as to relieve the searcher from the necessity 
of making further use of the digests, and of reading and endeavor- 
ing to explain such earlier decisions. 


How to Find Whether a Decision Has Been Affirmed, Reversed, or Modified. 

There are various ways of finding out whether a lower court de- 
cision has been affirmed, reversed, or modified by a higher court, or 
whether a decision of the highest state court has been reviewed by 
the United States Supreme Court. Tables giving such information 
are sometimes to be found in state reports or digests. There is such 
a table in each volume of the Key Number series of the American 
Digests. The Tables of Cases in the Century and Decennial Digests, 
in most instances, give this information. The Co-op Digest of the 
United States Supreme Court Reports has a table of cases, Federal 
and state, reviewed by the Supreme Court. Extra annotations and 
citation books will also give the required information. 


Additional information concerning digests will be found in 


“Hick’s Materials and Methods of Legal Research,” pp. 250-274. 
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CHAPTER V. 


TEXTBOOKS — ENCYCLOPEDIAS — RULING CASE LAW — ANNO- 
TATIONS — LAW DICTIONARIES — LEGAL PERIODICALS. 


‘TEXTBOOKS. 


A textbook or treatise represents the efforts of its author to reduce 
to a logical system the law of the subject treated. It consists of text 
matter, in which the author states the principles deduced by him 
from the cases, with his own views and comments upon the decisions, 
and of footnotes containing citations to or statements of the cases to 
which the author wishes to refer. | 

Textbooks are of two kinds, general or local, the latter being 
based, either wholly or chiefly, upon the decisions in some one juris- 
diction, and the former being based upon decisions in all jurisdic- 
tions. 

The ordinary textbook contains a table of contents, exhibiting the 
logical structure of the work; a table of cases cited, useful for the 
purpose of finding where the author has commented upon any par- 
ticular case, and for locating other decisions of a kindred character, 
and an alphabetical index. 

Among the textbooks may be ranked commentaries, such as those 
of Kent and Blackstone, which cover a variety of topics. 

The ordinary textbook, however, is confined to a discussion of a 
single legal topic, or even to a particular aspect of such topic. 

For a topical list of current textbooks, consult any good law-book 
catalogue. 


For a discussion of textbooks, treatises, monographs and commen- 
taries, see ““Hicks’ Materials and Methods of Legal Research, pp. 
145-161. 


Use of Textbooks. 


There are three ways of getting at the contents of a textbook— 
first, the alphabetical index, second, the table of contents, and third, 
the table of cases. The alphabetical index may, and usually does, 
send the searcher directly to the place where his point is treated. 
If it does not, do not dismiss the textbook as useless, but turn to the 
table of contents, which exhibits the logical structure of the work, 
and determine whereabouts in such structure your point would be- 
long. Then turn to the chapter or section indicated, and you may 
find what you are looking for, or a statement of some general princi- 
ple which may prove useful. Where you already have a known 
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case in point, the third way comes into play, since by finding, 
through the table of cases, where the known case has been cited, you 
can locate the author’s treatment of the point. 

In using a textbook, it is always worth while to look at the preface, 
as there the author usually states what he has intended to accomplish 
in writing the book. 

Very few textbooks attempt to exhaust the cases on the subject, 
and those that assume to do so cannot always be relied upon. ‘This 
is due, in part, to human fallibility and the mistakes incident to 
handling a large amount of material, and in part to the fact that 
there are, on almost every point, certain border-line cases concerning 
the relevancy of which there may be an honest difference of opinion. 

The true function of a textbook is not to serve as a digest of the 
cases, but to interpret them and deduce from them the general 
principles which will govern the solution of questions which may 
arise in future. ‘Textbooks which do this are of permanent value; 
those which serve principally as a digest are soon out of date, and 
(so it is said) cross the deadline in ten years after their publication. 


ENCYCLOPEDIAS. 


Law encyclopedias are of two classes: those which treat of the 
law as a whole, and those which treat of some particular part there- 
of. In each class there are works which are based on and cite all 
of the pertinent authorities, and others which consider and cite only 
authorities from some particular jurisdiction. In general plan of 
arrangement all are similar, having a text divided into titles cover- 
ing the required subject-matter, arranged alphabetically and cor- 
related by cross teferences. This text is supported by footnotes in 
which are cited the authorities. They partake of the nature of text- 
books and digests, and are intermediate between these two classes. 


Corpus Juris — Cyc. 

Corpus Juris (cited C. J.), now in publication, is an encyclopedia 
of law, taking up the entire law and citing and considering all of 
the authorities. It is to cover the whole field of the law in 449 
individually complete and corelated treatises, and cites and consid- 
ers all of the reported American cases, also those from Canada, the 
Canal Zone, Hawaii, the Philippine Islands, and Porto Rico, and 
the leading and important English cases. It is kept up to date by 
a system of annual annotations which are cumulated into permanent 
volumes. ‘The publishers state that the work wil be completed in 
70 volumes. The volumes of the Cyclopedia of Law and Procedure 
(cited Cyc.), a prior work of like scope by the same publishers, and 
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the annotations thereto, serve to complete the alphabet until sup- 
planted by the corresponding Corpus Juris treatises. The purpose 
_of Corpus Juris is to present the law in expository form, in its text, 
and to cite all supporting cases in the footnotes. Both substantive 
and adjective law are considered, and the adjective law pertinent to 
each title is taken up therein. Other features of the work are the 
words, phrases, and maxims judicially defined, which it contains in 
alphabetical arrangement. 

For detailed instruction in the use of Corpus-Juris-Cyc., see 
lcimerplesmand) Practice of, Legal Research, Volumes 1 and, Z, 
which The American Law Book Company will forward to owners 
of this volume free of charge, upon request. 


Encyclopedia of Evidence. 


The Encyclopedia of Evidence (cited Enc. Ev.), in fourteen 
volumes and a one-volume supplement, applies the encyclopedic plan 
to a single subject. 


Encyclopedia of United States Reports. 


The Encyclopedia of the United States Supreme Court Reports 
(cited Enc. U. S. Sup. Ct. Rep.), eleven volumes and two one- 
volume supplements down to 1923, applies the encyclopedic plan to 
a single series of reports. 


Use of Encyclopedias of Law. 


The English encyclopedias described on page 102 have tables of 
cases cited, but none of the American encyclopedias have such a 
table. The only way of getting at their contents is, therefore, 
through their indexes, the analyses prefixed to each main topic, and 
the cross references. 

The American and English Encyclopedia of Law, second edition, 
now out of print, had a general index. “Cyc.” has, in place of a 
general index, a ‘“‘Desk Book or Concordance,” which differs from 
a complete index in not indexing under the name of any main topic 
of the cyclopedia matter covered by that topic, but instead refers 
the user to the analysis of such topic, and indexes in detail only mat- 
ters relevant to the topic, but treated elsewhere. 

Having found where the point under investigation is treated in 
“Cyc.” or “Corpus Juris,” the search should be extended to the sup- 
plemental volumes of citations periodically issued. 

Additional information concerning legal encyclopedias can be 
found in “Hicks’ Materials and Methods of Legal Research,” pp. 
232-249. 
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RULING CASE LAW. 


Ruling Case Law (cited R. C. L.) is of an encyclopedic natnre. 
and is based on the decisions and annotations contained in the Law- 
yers Reports Annotated, American Decisions, American Renorts. 
American State Reports, American and English Annotated Cases, 
American Annotated Cases, English Ruling Cases, British Ruling 
Cases, the United States Supreme Court Reports, and other series 
of annotated reports. 

It is a simple, easy-reading, logical text statement from principle, 
giving the rule and reason of the law. The articles are alphabet- 
ically arranged under 377 familiar topics. The text is ordinarily 
the language employed by the courts in stating the law. 

The authorities cited are the ruling and leading cases. In citing 
cases references are given to the State Reports, Reporter System, 
and Annotated Reports. References are also given to all annota- 
tions in the Annotated Reports. 


Ruling Case Law consists of twenty-eight volumes which cover 
the legal alphabet. 


There is an analysis at the beginning of each topic with refer- 
ences to sections. Section numbers are cazried at the top of text 
pages, while the pages are numbered at the bottom. In the back 
of each volume is an index of the articles contained in same, with 
reference to page numbers. A general index of the set is found in 
volume 28, by which any special point of law may be found, no 
matter under which topic it is treated. 


A three-volume supplement covers all the cases and annotations 
contained in the several volumes of the various series of Annotated 
Reports published after the articles were written, down to January 
1, 1921. Later one-volume Supplements have been issued in 1924, 
1925, and 1926. Additional Supplements will be issued as often as 
may be necessary to keep the work down to date. The topical and 
sectional arrangement of the original text is followed in the Supple- 
ments. ‘The omission of section numbers indicates that there are no 
new cases or annotations on the point in later Annotated Reports. 

Specimen pages of Ruling Case Law and its Supplements with 
instruction in the method of using the set most efficiently begin on 
page 262. 


Use of Ruling Case Law. 
Ruling Case Law constitutes a narrative digest of the reports on 


which it is based and an index of the annotations contained in such 
reports. Its text is largely devoted to the statement of principles, 
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rules, and doctrines, with the reasons therefor, and with such illus- 
trations as are afforded by the materials out of which it is con- 
. structed. 

In using Ruling Case Law, first, turn to the general index for 
references to the topics where the subject is treated. For an index 
to matters treated in any topic, consult the index in the back of the 
volume containing that topic. For references to later decisions and 
annotations on the point in the Lawyers’ Reports Annotated, the 
American and English Annotated Cases, the American Law Re- 
ports, British Ruling Cases, the more important decisions in the 
United States Supreme Courts, and cases not falling within either 
of these categories in which Ruling Case Law has been cited by the 
courts, consult the Ruling Case Law Supplements. 


ANNOTATIONS. 


The words “annotation” and “note” have a very broad applica- 
tion. They may be used for very extensive annotations which an- 
alyze, review, or distinguish the various authorities, and reconcile 
seeming conflicts among them, as a thorough textbook should do. 
On the other hand, the same words may be used to designate even 
a bare reference to a single case, noted on the margin of the page, 
as well as almost everything intermediate between these extremes. 


Modern Annotations. 


The best class of modern annotation is by no means a mere collec- 
tion of authorities. It aims to determine the principle or rule of 
law on the question annotated, and the reasons which govern the 
courts in their decisions; and, on the other hand, to set forth the 
facis of the cases as fully as is necessary to show the extent, limits, 
and distinctions of the principles involved. 

Mr. George F. Longsdorf of the California Bar in an article 
discussing the evolution of legal literature in one of the legal peri- 
odicals said, “An annotation is specially designed to supply a process 
in the evolution of the law wherein all other forms of law books 
by reason of their universality are deficient. ‘They thus keep the 
common law of all English speaking people a living and growing 
law, which neither breaks down into chaos under sheer numerical 
weight of precedents, nor is thrust aside for some petrifying code 
of substantive law; and if uniform laws in all the States shall ever 
be generally enacted they will have been made possible largely by 
the years of sifting and settling that the patient labors of the anno- 
tators of to-day have given the precedents.” 
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Distinction between Annotations and Digests. 


The distinction between the function of annotations and that of 
digests may not always be apparent at first view. Digest work ordi- 
narily undertakes to give an exact statement of the decision in each 
case, without undertaking to comment on or explain the relation of 
that case to similar cases on the same question; while the purpose of 
the annotator is to show the present state of the case law on the ques- 
tion annotated, and therefore to point out the relation of these de- 
cisions to each other,—whether they agree or disagree,—to show the 
distinctions between them as well as the conflicts, and to do, in short, 
for the particular question annotated, all that can be done to state 
the law as it-stands. This is work that does not differ in kind from 
that of a text-writer. 


DICTIONARIES. 


Law dictionaries are dictionaries which confine themselves, as a 
rule, almost entirely to the definitions of legal terms: 
Some of the dictionaries in most common use are: 
Ballentine’s Law Dictionary, | volume. 
Cyclopedic Law Dictionary, | volume. 
Black’s Law Dictionary, | volume. - 
Bouvier’s Law Dictionary, 3 volumes. This has recently been 
bound in two books. 


Words and Phrases. 


“Words and Phrases Judicially Defined” (8 volumes to 1904, and 
Second Series of same from 1904 to 1914, 4 volumes), contains the 
judicial interpretations of words and phrases by the courts with cita- 
tions to the decisions from which the definitions are excerpted. It 
is alphabetically arranged, like a dictionary or digest. 


For interesting information concerning legal dictionaries, see 


“Hicks’ Materials and Methods of Legal Research,” pp. 216-231. 


LEGAL PERIODICALS. 


As somewhat of the same nature as textbooks and annotations as 
sources of information are the articles, monographs, and notes in 
legal periodicals, such as The American Bar Association Journal, 
American Law Review, and others published by Bar Associations 
and privately, as well as the law school journals such as Harvard 
Law Review, Yale Law Journal, Michigan Law Review, California 
Law Review, Columbia Law Review, Pennsylvania Law Journal, 
Virginia Law Review and others too numerous to mention here. 
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For rather a complete list of Anglo-American legal periodicals to- 
gether with periods covered and volumes issued, see Hicks’ Materials 


‘and Methods of Legal Research, pp. 572-609. 


The legal periodicals contain articles and notes prepared by law 
teachers, judges, and lawyers, on various subdivisions of the law. 
Some of the articles or monographs are very exhaustive and valua- 
ble, treating their subjects more in detail than is possible in text 
books, and they are prepared by writers whose work is perhaps pub- 
lished in no other form. 

Most of the large law libraries contain bound sets of the legal 
periodicals, and they also subscribe for the current issues. 

In addition to the indexes found in the periodicals themselves, the 
following general indexes will be found very valuable in locating 
such material as may be desired. 

The Index to Legal Periodicals by Jones and Chipman in 4 vol- 
umes; volumes | and 2 compiled by Leonard A. Jones, 3 and 4 by 
Frank E. Chipman, indexes under Subject, Title and Author alpha- 
betically arranged 3,403 volumes of American, English, British 
Colonial, and some French legal periodicals for the period 1791 to 
1922: 

The Index to Legal Periodicals in conjunction with the Law Li- 
brary Journal published for the American Association of Law 
Libraries covers the period 1908 to date. A quarterly index is cu- 
mulated annually. 


For the history and detailed discussion of legal periodicals, see 
Hicks’ “Materials and Methods of Legal Research,” pp. 162-189. 
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CHAPTER VI. 
EXTRA-ANNOTATIONS — CITATION BOOKS. 


EXTRA-ANNOTATIONS. 


Purpose of Extra-Annotations. 


The design of extra-annotations is to assist the investigator in judg- 
ing of the value of a case, and to furnish him with the means of 
obtaining additional cases in point, by briefly stating the holding 
in each of the cases which have cited it, and telling whether it was 
approved, distinguished, limited, or disapproved. ‘This informa- 
tion relieves him of the necessity of going to the citing cases them- 
selves for the necessary information. 

The matter relating to each case is arranged under the title of 
such case, and the titles appear in the same order as in the reports 
for which the extra-annotations are made. Catch lines show the 
point for which the case is cited. 

A description of some of the more important extra-annotations 
follows: 


Rose’s Notes on the United States Supreme Court Reports. 


One of the most important extra-annotations is Rose’s Notes on 
the United States Supreme Court Reports, which reviews cases in 
all the Federal courts and in state courts of last resort which have 
cited the decisions of the United States Supreme Court, and also 
contains references to such decisions in the annotations of the vari- 
ous series of annotated reports. It covers the cases in vols. 1-241 
U. S. (1-60 L. ed.) and consists of twenty large volumes. 

There are references to about 450,000 citing cases. Duplicate 
citations, official and unofficial, are given for all citing cases, with 
the exact page in each wherein the citation is found, so that these 
citations may be used with equal facility with any series of reports. 

The great number of cases in the United States Supreme Court 
that originate in state courts and the multitude of questions of com- 
mercial and general law which they decide make it easy to see that 
the multitude of citations of those cases by all the state as well as 
Federal courts, when analyzed as they are in Rose’s Notes, consti- 
tute a valuable body of authorities on a vast number of most im- 
portant and vital questions of the law of the everyday business of 
every lawyer of general practice, even if he does not practice in any 
Federa) Court. 
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Rose’s Notes are also incorporated into the volumes of the reports 
in the Rose’s Notes Edition of the Lawyers’ Edition of the United 
States Supreme Court Reports. 

A 5-volume Supplement to Rose’s Notes has recently been pub- 
lished. 

For specimen pages of Rose’s Notes, see pages 494-498. 


L.R.A. Extra-Annotations. 

The L.R.A. Extra-Annotations similarly review all the cases and 
annotations in which the various cases reported in |—70 L.R.A. have 
been cited. They are incorporated into the extra-annotated edition 
of the Lawyers Reports Annotated, and have been separately pub- 
lished in 6 volumes. 


Notes on the American Decisions and American Reports. 

Extra-annotations for the cases published in American Decisions 
and American Reports have been published under the title, ““Notes 
on the American Decisions and American Reports,” in 20 volumes, 
and are also incorporated into the extra-annotated edition of these 
reports. 


Extra-Annotations to English Ruling Cases. 

These extra-annotations trace the history and analyze and classify 
all the citations of the cases reported in English Ruling Cases, in 
the decisions of this country and in Canada, and the important cita- 
tions of the English cases. References are also given to the citations 
of these cases in leading textbooks and annotated reports. They 
are incorporated into the extra-annotated edition of English Ruling 
Cases, and are also separately published in two volumes. 


Extra-Annotations for State Reports. 

Extra-annotations have been published for the reports of several 
of the states, including California, North and South Dakota, In- 
diana, Iowa, Minnesota, Nevada, Oklahoma, and Texas. 


CITATION BOOKS. 


Purpose of Citation Books. 

Citation books, though designed to serve a purpose similar to the 
extra-annotations or notes described above, differ very materially 
in form and detail. They do not indicate by any text or summary 
the nature or application of the holdings in the citing cases. They 
give bare citations to the subsequent cases in which the principal case 
has been cited, employing a system of abbreviations or signs to in- 
dicate the holdings of the courts on the principal case. 
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Shepard’s Citations. 


_ The most generally known and used of the citation books are 
Shepard’s Citations. A separate book is published for the United 
States Supreme Court Reports, one for the Federal Cases and Fed- 
eral Reports combined, one for each of nearly all of the State Re- 
ports, and one for each of the Reporters of the National Reporter 
System. 

In these there are given the citations of every reported case in the 
reports, which any particular citation book covers in other cases in 
the same and some other jurisdictions. The paragraph of the syllabi 
cited is shown, and whether the case was criticized, distinguished, 
explained, followed, limited, overruled, questioned, etc.; in fact, the 
judicial history of the case in citation form. In addition, case cita- 
tions of the Codes or statutes are given, and also statutory citations, 
amendments, and repeals for the jurisdiction covered by each par- 
ticular book, also classified topical indexes and tables of cases for 
some of the jurisdictions. 

Quarterly cumulative supplements are issued for each book, and 
for some there are intervening advance sheets. 

These publications are not entirely uniform in scope. The special 
features of each may be learned by an examination of its preface. 

Specimen pages of Shepard’s Citations are reproduced on pages 


86, 501-510. 


Use of Extra Annotations and Citation Books. 


Citation books and extra-annotations furnish the means of supple- 
menting, rather than beginning a search. By examining the cases 
in which a known case in point has been cited, other decisions on the 
question may be found. Such examination also shows whether the 
known case has been generally approved, disapproved, or expressly 
overruled. Most citation books and extra-annotations also show 
whether the known case has been cited in annotations on the point. 

Broadly speaking, there are two widely different ways of search- 
ing for the law on a question. One is to search in indexes, digests, 
treatises, etc., for the subject-matter under its topical arrangement, 
and in many instances there is no substitute for this method. The 
other way is not available in all cases, yet, it may often furnish the 
easiest, swiftest, and surest way to find the authorities needed. It 
has the peculiar advantage, when it can be used, that no one needs 
stop to inquire what classification or topic to examine. Its use is 
limited to instances where one can start with some particular de- 
cision bearing on the question he wishes to investigate. ‘Then by 
citation reference he can go directly to the volumes and pages of all 
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the reports where that case has been cited and find everything that 
the courts have ever said about it. 

The later cases will tell one whether his case has been approved, 
strengthened and broadened in its authority, or whether, on the 
other hand, it has been disapproved, limited, distinguished, or in 
any way weakened or discredited. Many times by this process one 
will quickly get all the authorities he needs, and sometimes when it 
would have been difficult indeed for him to get them in any other 
way. Even if he has no case exactly in point to start with, he may 
take the citations of some leading case on the general principle, and 
by following them through the various applications of that principle 
find just the decision he needs. 

For some important sets of reports, such as United States Su- 
preme Court Reports, Lawyers Reports Annotated (First Series), 
American Decisions, American Reports, English Ruling Cases, and 
a considerable number of State Reports, including California, Ohio, 
Illinois, Minnesota, North Dakota, South Dakota, Texas, and some 
others, citations of the reported cases are prepared in elaborate and 
extensive form by incorporating with each citation of every case 
therein a brief statement of the exact application and effect given 
to it by the citing case. Rose’s Notes on the United States Supreme 
Court Reports was the first work of this class, and the wide-spread 
recognition of its value led to the preparation of similar notes for 
other sets of reports. By thus editorially working out an analysis 
and statement of all the points to which any case in these reports 
has been cited in later opinions, the whole history of that case and 
its value as a precedent in the light of later decisions that have cited 
or reviewed it are placed directly before the reader ain cleareand 
concise form, without making it necessary for him to have access to 
the reports of the citing cases. 

Of course, it is not to be supposed that a case will necessarily be 
cited in every later case involving the same question, or that trac- 
ing its citations will certainly find all the valuable cases on the point 
involved in it. But the history of an early case furnished by its cita- 
tions will almost always open up a valuable line of authorities, and 
in many instances it will substantially cover the development of the 
law on the point decided in it. For a single illustration, see how the 
evolution of the entire law of the subject of corporation charters 
can be traced through the citations of the Dartmouth College Case, 
4 Wheat. 518, 4 L. ed. 629, in Rose’s Notes on United States Su- 
preme Court Reports. 


With the use of the Citation Books it is necessary to consult the 
cases to which they cite but the best citation books, like Shepard’s 
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Citations so index the citations of every case that one need consult 
only those that are on his point without wasting any time upon others 
that are irrelevant. This adds immensely to the value of such work; 
and such citations can now be had for the decisions of almost every 
state and jurisdiction. 

A very simple but extraordinarily valuable increase of the useful- 
ness of citation books is made where, in addition to the citations 
by the courts, there are also included the citations of the cases in 
editorial annotations of the leading series of annotated reports. 
Such an editorial citation constitutes in fact a full annotation of the 
case on the question in hand, because that case is there compared 
and reviewed in the light of the authorities from all jurisdictions. 
A surprisingly large number of the decisions of every state will be 
found to have been cited in such annotations, and the citation of any 
of them on any question will lead the lawyer at one step to a place 
where the work of collecting, marshaling, analyzing, and review- 
ing the whole body of the decisions on that question has already 
been done. 

By way of illustrating the foregoing, note the numerous citations 
of annotations in the annotated reports shown on the specimen page 
of Shepard’s Citations reproduced on next page. For example, 
the first column, first, second and third lines, show that the case 
which begins on page 186 in volume 39 Minnesota Reports is also 
reported in volume 39 Northwestern Reporter page 318, and is cited 
in an annotation in volume 52 Lawyers Reports Annotated page 48. 
The “n” following the figure “#8” signifies “note” or “annotation.” 
Other abbreviations for annotated reports on opposite page are A. 
S. R.—American State Reports; L.R.A.(N.S.)—Lawyers Reports 
Annotated (New Series). 

For a list of the abbreviations and symbols used in Shepard’s Cita- 
tions, and for additional specimen pages together with explanation, 
instruction and illustration of the method of using these citations to 
best advantage, see material beginning on page 501. 
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CHAPTER VII. 
ENGLISH LAW BOOKS. 


Notwithstanding the vast extent of American case law, it is de- 
sirable that the student should have at least a speaking acquaintance 
with that of England. The reasons for this are, first, that he will 
find English cases cited in the opinions of our courts, in encyclope- 
dias of law, and in textbooks, and may find it necessary to a com- 
plete understanding of the decision, or of the doctrine stated, to 
look up such cases. Second, he may find it necessary, in looking 
up the law on a question, to extend his search to the field of the 
English law in order to determine the applicability of a doctrine 
originating in the English courts, or to look for an English decision 
on some points not yet settled in this country. 

This acquaintance should be sufficient to enable him to identify 
a citation as that of an English case, to find the report of the case, 
and, having found it, to ascertain the date of the decision and the 
rank in the English judicial system of the court by which it was 
decided. And, as many libraries which possess English reports are 
often behindhand in the matter of digests, he should know which 
of the various English digests are the latest, and of the existence and 
names of the English encyclopedias of law. 

It is the purpose of this chapter to furnish him with some of this 
information, and to tell him where he can find the rest of it. 


REPORTS. 


Beginning of Law Reporting in England. 

“At what time,” says Wallace, in his book on The Reporters, “the 
practice of reporting, properly so called, first began, I cannot dis- 
cover. Judge Fortescue Aland supposed (Preface to Fortescue’s 
Reports) that the Doom Book, or Liber Judicialis of Alfred, con- 
tained judgments given by the Saxon judges, or, more likely, by the 
King and his counsel, and so presented the reports of those times. 
Sir John Davis (Preface Dedicatory of his Reports), quoting 
Chaucer, thinks that ‘assuredly there were reports digested in years 
and terms as ancient as the time of King William the Conqueror;’ 
while Lord Coke (Preface to 6 Rep.), in illustrating ‘the reporting 
of particular cases,’ goes back to the time of ‘Almighty God Him- 
self,’ when He delivered His decisions, to be reported by Moses. 
Sir Matthew Hale speaks more sensibly of reports in the time of 
Edward I., which he had seen; not mere extracts, it would appear, 
from the Rolls, like the Memoranda Scaccarii, now in print, as the 
Year Book of Edw. I., but reports of what the judges said. Mr. 
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Selden, it would seem, also had a copy of these reports, t. Edw. 1., 
apparently, which was a larger collection than Hale’s, since he cites 
from it as far up as to page 280a. In Calvin’s Case, also (7 Rep. 
9 b), we are told that Coke ‘cited a ruled case out of Hengham’s 
Reports, t. Edw., I., which, in his argument, he showed the court 
written in parchment in an ancient hand of that time.’ The con- 
tents of the case are stated by Coke, and show that it was in fact a 
report, as distinguished from a Roll. Bracton also cites at least one 
thousand cases decided in England prior to and during the time of 
Henry III. (when he himself wrote), and often in a way which 
would lead to the belief that he was quoting what the judges said. 
These, of course, were prior to the reign of Edward I.” 


Year Books. 

The earliest reports which we now have are known as the Year 
Books, beginning during the reign of Edward I., in 1292, and end- 
ing with the 28th year of Henry VIII:, in 1537. They do not, 
however, form a continuous series. Some of them exist only in 
manuscript, as apparently only those in highest esteem were printed 
for general use. They were first printed during the latter years of 
the 16th century, and were reprinted by subscription in 1678-1680. 

A tradition that they were the work of paid reporters appointed 
by the Crown has been demonstrated by modern research to have 
been without foundation; and the opinion now generally accepted 
is that they were not intended as full and formal reports of decisions, 
but are the transcripts made from the notes taken in court by juniors 
and sold to subscribers therefor. ‘The report,” says Wallace (The 
Reporters, page 65), “seems to be almost an exact transcript of 
whatever was said or done in court during the trial of the cause, 
and often ends with the statement or argument of counsel (being 
as far as the case was proceeded in during the first day), without 
the least mention of what becomes of it finally.” The reporter 
even chronicles the smile with which the Chief Justice put what he 
regarded as a mildly humorous illustration (Y. B. 19 Hen. VI. 
Pasch. pl. 14) and the repartee of counsel. “My client is a poor 
man, and knows no law,” argued Toudeby. “It is because he knows 
no law that he has retained you,” was the retort of his opponent (Y. 
B. 1, 2 Edw. II. (S.S.) 64). What is said by counsel and what is 
said by the judges is often so jumbled together that it is difficult to 
tell which is which. Although occasionally cited to attest the 
antiquity of some legal doctrine, the Year Books are now virtually 
obsolete. 
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English Law Reports Prior to 1865. 


After the Year Books (described in the preceding section) the 
‘practice of reporting fell into abeyance for a period. Jawyers and 
judges, however, continued to accumulate manuscript notes of cases 
which they considered noteworthy; and upon a revival of interest 
in law reports these were published by enterprising booksellers, often 
years after the death of the man whose work they purport to be. 
Some of these printed from original manuscripts are good; others, 
printed from manuscripts which were the result of successive tran- 
scriptions, with their incident blunders and alterations, are bad. As 
to which may be regarded as most reliable, see Wallace on The Re- 
porters. 

“Modern reporting may be said to begin with Sir James Bur- 
row’s Reports (1765). From that time we have continuous reports 
in the court of King’s Bench; and in the other courts, except the 
Exchequer, which then hardly counted as a superior court, from 
about twenty years later. Thenceforward, for a century, reporting 
was carried on by private enterprise in each court separately; one 
reporter, or associated set of reporters, was, however, understood to 
be specially authorized by the judges, and to have an exclusive, or 
at least prior, claim to the judgments as settled and revised by them. 
These ‘authorized’ reports were generally accurate, but the system 
was costly and dilatory. A partial remedy was provided by the 
legal newspapers issuing cheaper and earlier reports of their own, 
which soon acquired an independent standing; but these, though 
often quite as good in substance as the ‘authorized’ reports, and oc- 
casionally better in particular cases, utlimately increased the burden, 
for most men in considerable practice found that they had to get the 
‘authorized’ reports for at least their own branch of work, and one 
of the serial reports as well.” 8 Encyclopedia of the Laws of Eng- 
land, page 70. 

All of these reports are known by the name of the reporter or 
person to whom they were attributed. By this means they may be 
distinguished as belonging to this earlier period. 


THE ABRIDGMENTS. 


Although they are now only of historical interest, it seems proper 
in this connection to advert briefly to the various so-called ““Abridg- 
ments.” These are, in effect, abbreviated reports of cases arranged 
by topics for convenience in reference, and so are the prototype of 
the modern digest. As they sometimes contain cases not reperted, 
or less satisfactorily reported, elsewhere, they are in such instances 
treated as reports, and some of them, such as the “Equity Cases 
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Abridged” and “Belewe’s Cases,” are usually classified as reports. 
The earliest of the Abridgments is Statham’s, containing cases from 
the Year Books arranged under titles, down to the end of the reign 
of Henry VI., and is supposed to have been printed between 1470 
and 1490. 

For a list and description of the various Abridgments, see the title 
‘“Abridgment,” in 1 Encyclopedia of the Laws of England, page 
34, 

REPRINTS. 


All of the English reports prior to 1865, with the exception of 
the Year Book, are comprehended by what is commonly termed 
the English Reprint, its full designation being “English Reports— 
Full Reprint.” The cases are reprinted verbatim, bracketed nu- 
merals in black type in the text indicating the paging of the original. 
References are introduced, immediately following the title of each 
case, to other reports of the same case, and to cases in which it was 
expressly considered, followed, or distinguished. Each volume of 
the Reprint, which comprehends several volumes of the original 
reports, contains a table of cases, indexed under the name of both 
plaintiff and defendant, or appellant and respondent, with refer- 
ences to the pages of the original reports and of the Reprint respec- 
tively, where they are to be found.* 

“The Revised Reports,” a republication of cases in the English 
courts of common law and equity from 1785 to 1865, is not a full 
reprint, but omits cases considered to be no longer of practical value. 

Various American reprints of the then-recent English cases are 
occasionally found on library shelves. ‘The most extensive of these 
is the “English Common Law Reports,” containing cases decided 
in the Courts of Queen’s Bench and Common Pleas, 1813-1872, in 
118 volumes; the “English Chancery Reports,” 1843-1874, in 69 
volumes; “English Law & Equity Reports,” 1850-1857, 40 volumes; 
“English Admiralty Reports,” 9 volumes; “English Ecclesiastical 
Reports,’ 7 volumes; ‘English Exchequer Reports,” 6 volumes; 
“British Crown Cases,” 6 volumes. 


ENGLISH LAW REPORTS SINCE 1865. 


The expense of the “authorized” reports, the dilatoriness of some 
of the reporters, and the consequent necessity for purchasing some 
one or more of the so-called “irregular” reports as well, having 
proved burdensome to the profession, the members of the English 

* For an alphabetically arranged table of English Reports prior to 1865 showing 
where each volume of the old reports is reprinted in the English Reports Reprint to 


and including volume 170 of the Reprint, which is as much of the set as has been 
published to date, see page 105. 


ENGLISH LAW REPORTS 93 


bar decided, in 1864, to produce their own reports as a co-opera- 
tive enterprise under the direction of a committee (which after- 
_wards became incorporated) known as the “Council of Law Re- 
porting,” having as ex officio members the Attorney General, Solici- 
tor General, and the President of the Law Society, and members 
elected by various organizations representing different branches of 
the profession. The Council has under it two editors, a staff of 
reporters and a secretary. Their reports are known as the Law Re- 
ports. ‘These reports are divided into various series according to 
the courts whose decisions have been reported. The original group- 
ing has undergone some modifications, partly due to certain changes 
in the English judicial system. As now constituted, one series re- 
ports cases decided by the House of Lords and the Judicial Com- 
mittee of the Privy Council; another, the cases in the King’s [or 
Queen’s] Bench Division, including both those decided by divisional 
courts (which are usually courts of first instance) and by the Court 
of Appeal; another, cases decided by the Chancery Courts; and yet 
another, cases decided by the Probate, Divorce, and Admiralty Di- 
vision. 

From 1365, they are cited as L. R., followed by the number of 
the volume and (except in the reports of cases in the House of 
Lords) by initials indicating the name of the court, as L. R. 3 Q. B. 
From 1875 to 1890 they are cited (sometimes with, but more often 
without, the prefatory initials L. R.), as App. Cas. Ch. Div., Q. B. 
Div., Ex. Div. (to 1880, when the series was terminated), C. P. Div. 
(to 1880) ; and Prob. Div. or P. D. 


From 1891 on, they are cited by giving the year of publication, 
volume number of that year, and initials indicating the court, e. g., 
[1897] 2 Q. B.; likewise with the exception of the decisions of the 
House of Lords and Privy Council, which are called the Appeal 
Cases, and abbreviated A. C. 

These reports do not include every decision, but only such as may 
seem to the editors (always taking a liberal view of the matter) to 
be worth reporting. (See article by Sir Frederick Pollock on “Eng- 
lish=baw Reporting,’ in Rep. Am. Bar Asso.71903) p..363, and: 19 
Law Quarterly Review, 451.) 

The Council also publishes a weekly journal, the “Weekly Notes,” 
containing, in addition to court calendars, etc., notes of cases not 
yet reported, and of some (indicated by a star) of which it is deemed 
desirable to advise the profession, but which are not considered 
worth reporting in full. It also publishes, quarterly, a digest, more 
particularly described on page 101, hereafter; and the current stat- 
utes at periodic intervals. 
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Collateral Reports. 

Collateral to the ‘““Law Reports,” and sometimes reporting cases 
not included therein, are the “Law Journal Reports,” the “Law 
Times Reports,” and the “Times Law Reports.” The last named 
are often rather condensed, but make up for their lack of elabora- 
tion by the celerity with which they appear. Other reports, which 
confine themselves to special classes of cases, are “Aspinall’s Mari- 
time Law Cases,” “Bankruptcy and Companies’ Cases,” ‘“Butter- 
worths’ Workmen’s Compensation Cases,” “Reports of Commercial 
Cases,” “‘Cox’s Criminal Cases,” “Criminal Appeal Cases,” “Han- 
sell’s Bankruptcy Cases,” “Knight’s Local Government Reports,” 
“Justice of the Peace Reports,” ‘““The London Gazette,” “Manson’s 
Bankruptcy & Company Cases,” “Reports of Patent, Design & 
Trademark Cases,” “Registration Cases,” “Solicitors Journal, 
“Tax Cases,” and “Reports of Cases under the Workmen’s Compen- 
sation Act, and on Insurance Law.” 


| REPRINTS. 

Some of the English decisions of the period following the incep- 
tion of the “Law Reports” are to be found in the “English Common 
Law Reports” and the “English Chancery Reports” mentioned on 
page 92. Another American publication, entitled “English Re- 
ports” with notes by Judge Moak, commonly called ‘““Moak’s Eng- 
lish Reports,” was issued between 1872 and 1889. It contains cases 
selected from those current during that period, with occasional brief 
references to American cases of a character kindred to those re- 
ported, and comprises 38 volumes. 

A full reprint of the English Decisions from 1866 on, called 
“English Reports Annotated,” has been undertaken, but only a few 
volumes have been published. 

A complete list of all reports with the period covered by each of 
England, Scotland, Wales, Ireland, and Canada, will be found in 
Hick’s Materials and Methods of Legal Research, pp. 535-555. 


ENGLISH CASES IN THE ANNOTATED REPORTS SYSTEM 


English cases are represented in the Annotated Reports System by 
two units,—English Ruling Cases and British Ruling Cases. 


English Ruling Cases. 

Enghsh Ruling Cases (cited KE. R. C.) is a collection of leading 
English cases during the period preceding the year 1900. They are 
arranged according to the topics which they illustrate. Each case 
(or group of cases, if more than one was selected for the point) is 
preceded by a statement of the legal principle exemplified thereby, 
and is followed by an “English Note” by the English editor, briefly 
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stating the less important or subordinate English cases, and an 
“American Note” by the American editor, pointing out the agree- 
ment or disagreement of the American case law with the case re- 
ported, and reviewing the principal American authorities on the 
point. It comprises 26 volumes, the last of which contains a gen- 
eral index and tables of cases reported or cited in the annotation. 
Each volume also has its own table of cases, and a table of contents 
serving as an index. ‘“Extra-annotations” published in connection 
with this set analyze and classify all of the citations of the cases re- 
ported therein in the decisions of the American and Canadian 
courts, and the important citations in the English cases, indicating 
in each instance the nature of the point involved in the citing case, 
and whether it approves, distinguishes, limits, explains, doubts, dis- 
approves, or overrules the cited case. 

Specimen pages of the Index, Table of Cases, cases, annotations, 
and extra annotations of the English Ruling Cases with instruction 
in the most efficient method of using this set will be found beginning 
on page 511. 


British Ruling Cases. 

British Ruling Cases (cited B. R. C.) is a current set covering the 
period from 1900 on, at present (1927) comprising 14 volumes. It 
contains cases of general interest from the courts of England, Ire- 
land, Scotland, Canada, Australia, and New Zealand. These cases 
are accompanied by exhaustive annotations which review and sum- 
marize all the case law—American, English, and Canadian—on the 
principal point involved in the reported case. The pagination of 
the reports from which the case is taken is preserved by bracketed 
numerals in the text. In the earlier volumes the original report is 
exactly reproduced; in the later, new headnotes are substituted for 
those of the original report, to conform them to the style to which 
the American lawyer is accustomed. Each volume contains a table 
of Cases Reported, cumulated from volume to volume. A fresh 
cumulation begins with Vol. 11. Each volume, from | to 9, contains 
a cumulative index to the annotations in such volume and the pre- 
ceding volumes, and a full paragraph index to the cases in the vol- 
ume. Volume 10 contains a short-line index for volumes 1-10, both 
cases and annotations. ‘The indexes for succeeding volumes are 
cumulative from volume to volume. British Ruling Cases is a cur- 
rent set; continuations are published at the rate of about one volume 
per year. 

Specimen pages of Index, cases and annotations of British Rul- 
ing Cases with instruction of method of using same will be found 
beginning on page 536. 
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How To FIND THE FULL NAME OF AN ENGLISH REPORT FROM ITS 
ABBREVIATION. 


Tables of the abbreviations commonly used in citing English cases, 
and giving the full name in conjunction with these abbreviations, 
may be found in the front part of 


British Ruling Cases, each volume. 

Encyclopedia of the Laws of England, Ist volume. 
English & Empire Digest, each volume. 

Halsbury’s Laws of England, each volume. 

Mews’ English Case Law Digest, each volume. 


They are also ordinarily given in law book publishers’ catalogues, 
and are contained in the table of “Abbreviations of Legal Litera- 
Cure, a pages: 


How To FIND THE NAME OF THE COURT BY WHICH AN ENGLISH 
CASE WAS DECIDED. 


The name of the court the decisions of which are reported may 
be found on the title-page of each volume of the various English 
reports. If the volume is not readily accessible, the name of the 
deciding court may be ascertained by reference to a table under the 
title “Law Reports,” in volume 8, Encyclopedia of the Laws of 
England, pages 72-89, which also shows the number of volumes of, 
and the period covered by, each reporter or set of reports. 


How TO ASCERTAIN THE PLACE OF THE DECIDING COURT IN THE 
ENGLISH JUDICIAL SYSTEM. 


The English judicial system, and the relation to one another of 
the various courts which have existed at different periods, is too ex- 
tensive a subject to be taken up here. It is sufficient, as well as de- 
sirable, merely to direct the inquirer to sources of information of 
which he can avail himself as occasion may arise. 

An account of the present English, Irish, Scottish, Canadian, and 
New Zealand judicial systems may be found in the first part of vol- 
ume 2, British Ruling Cases. 

For information as to the English courts of earlier periods, consult 
the “Encyclopedia of the Laws of England,” under the name of the 
court in question, or “Halsbury’s Laws of England,” as directed by 
its index. 

Occasionally the report of a case will state that it was decided at 
“nisi prius.” ‘This signifies that it is a decision by a trial court. This 
use of the term is attributed to its employment in writs whereby the 
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person summoned was directed to appear before the court at West- 
minster, unless sooner (nisi prius) the court should come into the 


county—as usually happened. Hence the court was termed a nisi 
prius court. 


How To ASCERTAIN THE DATE OF AN ENGLISH DECISION 


The calendar date of the later English decisions may be found 
in their reports; but in many of the Jae books the only informa- 
tion given is the term and year of the reign in which the case was 
decided. 

The year of decision of such cases can be learned by locating the 
case in the English & Empire Digest, or in the Consolidated Tables 
of Cases, volume 29 of “Halsbury’s Laws of England;” or it may 
be calculated with the aid of the following table, which gives the 
order of terms in the first regnal year of each reign, with the calen- 
dar year in which they fell. By adding to the latter the regnal year 
of any given term, less one, the calendar year can be found. Thus, 
Hil. Term, + Geo. I. would be (4—1) three years after 1715, in 
which the first Hilary term of his reign came, or 1718. Michaelmas 
Term, + Geo. I., in the same way, would fall in 1717. 


Suvereign. Reign began. Order of Terms in First Regnal Year. 


WILLIAM I. ....ee08 Oct. 14,1066 Mich, 1066, Hil. 1067.) Basch, LOG Uirin Oey. 
WA EDA) eo etereise ie Sept. 26, 1087 Mich. 1087, Hil. 1088, Pasch. 1088, Trin. 1088. 


ETIRINTD aul lay ie o)'e/ os) s]eleye . Aug. 5, 1100 . Mich LOO. ELIE TOL. Basch lot ring Io 
SUEIPEDENNIS felonies « sis «1s 4 Dees 26) L135 Hil. 1136, « Rasch. 1136, Trin. 1136, Mich. 11386. 
labs TUG onoddoce . Dec. 19,1154 . Hil. date leasche hows Pring Slbb. es vich on aldi56: 
RICHARD ELS Gewese ice Sept. 23,1f89 . Mich, 1189, Hil. 1190, Pasch. 1190, Trin. 1190. 
UGIEUN) eo adic iGiog a OOO : Mary #27, 1199)" 4) ) = airing 2 UL99. TiMiich PLOO Ei: 1200, Pasch. 1200. 
TON RY VLD reves: sicterec . OYE, Hs Pay 5 Mich, 1216, Hil. 1G Basch 2i ee rine todice 
WDW/ARD ley iereterors/ oes ei INowse20; L272 otra ire, esi aes Gury abe NGO, 1a 
OD WARD OD Iee re ceie so: sr0 July 8,1307 . Mich. 13807, Hil. 1308, Pasch. 1308, ‘rin. 1308. 
HID YARD) UUM vere ssreeteie Jan. 25, 1326... ~*Pasch. 1326, “Erin, £326, Mich. 1326; Hil. 1327. 
IQIOIE MOY IU G AA OO mG Dumee22; eke ME Chiemellonsimmecils 1378, Pasch, 1378, Trin. 1378. 
PUNY UV cleleteneteheies Sept. 80,1899 ,. Mich. 1399; Hil. 1400, Pasch. 1400, ‘Trin. 1400, 
|Bhoiiaee MMe Ganado e Mar, 21, 1413) Pasch, 1413, Trin. 1413, Mich. 1413, Hil. 1414. 
leWoiia” WAR G osooucK a Sept. 1,1422 ., . Mich. 1422, Hil. 1423, Pasch. 1423, Trin. 1423. 
EDWARD! DVisietsieis siciele Mar. 4,1461 . Pasch. 1461, Trin. 1461, Mich. 1461, Hil. 1462, 
MIO WARD: PV cows sic.cle «: Apr. .9 1483 . Pasch. 1488, Trin, 1483. 

RCEAR DUDE terete tes * June 26,1483 2 Mich. 14838, Hil. 1484, Pasch. 1484, Trin. 1484. 
laSanese NOM Ie Sane 5 Aug. 22,1485 . Mich, 1485, Hil. 1486, Pasch, 1486, Trin. 1486. 
Himninven VII). Geen: Apr. 22,1509 . *Pasch. 1509, Trin. 1509, Mich. 1509, JTil. 1510. 
EDWARD! Vis> cise e Jan. 28,1547 4, *Rasch. 1547, rin’ 1547, Mich. 1547, Elid: 1548. 
eee Spee etensle July 6,1553 .; Mich. 1553, Hil. 1554, Pasch. 1554, ‘rin. 1554. 

ten, (2. Sooo OOo 

LIZABETH ¢.es00e . Nov. 17,1558. *Hil. 1559, Pasch. 1559, Trin. 1559, Mich. 1559. 
APENDHS! Ib Vb 5 doe A0D.0.0 Mar, 24,1603 . Pasch. 1608, Trin. 1603, Mich. 1608, Hil. 1604, 
CTTAR HS lems eteteele e Mar, 27, 1625 . Rasch: 1625; ‘Trin. 1625, Michy 11625; Hil. 1626. 
CHARLDS ALL. Fi. ccie. 0.0.6 ° Jan. 30,1649 . *Pasch. 1649, ‘Trin. 1649, Mich. 1649, Hil. ~ 1659. 
APA HSS IOI A Gao Goa e Feb. 6,1685 « Pasech, 1685, Trin. 1685, Mich. 1685, Hil. 1686. 
WILLIAM & Mary . Feb. 13,1689 . Pasch. 1689, Trin. 1689, Mich. 1689, Hil. 1690. 
VACNIN Hiteretetienelienenetessiere 5 ihe, SR alyOP4 65 PRasche 0258 ring 17.02) s Mich i025) il: 1708. 
GEORGMY Ta secic ce So ee anal 35 Mich. 1714, Hil. iy(ilisy,, 1erolns Tales Mamaia | alyalss 
GEORGHIBUTS centers cleie Aha sul 6 Lilo, alee  webil Wi28ebasch? L728, Tring 1728: 
GUIOR GEL EUs ierauerelere °) Oct. 26,1760 . Mich. 1760, Hil. LiCl wees Chae hZole "Brin.  L7iGie 
Gnorens DVeenoeieeen odans 29,1820)).)) *Pasch> 1820) Prins 31820; ) Mich. 11820; Hilt 1821, 
WAILKTAM "DVGese...e June 26,1830) 5 ene 18305) Hs 18st ea easch) LS3i, | LRring Ss; 


WAT OTOR VA eleiele)eysre avers June 20,1837 . 1837, Hil. 1838, Pasch. 1838 Trin, 1838. 
HID Wail lsmtetetistsisieieten rant O00). woied ag 7, 1910. 
GHOMM Voici cilotsicieicien TU DLAY.) LOLO, 


* Bach of these reigns commenced in the midst of a term, which is given as the first term of the 
regnal year when the reign began in the early part of the term. When only a few days of the 
term remained when a reign began, the next term is given as the first one of the regnal year, 

+The Commonwealth intervened between Jan. 30, 1649, and May 29, 1660, but the reenal years 
of Charles II., after his restoration, are computed from the first date, when his reign theoretically 


began. 


- 
4 
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The law terms were originally timed by the church festivals from 
which they take their names. Since 1831 they have been defined by 
law as follows :— 


Hilary Term.) 26 -- ss) $2) =e vse Jan 1 to. Jango. 
Paschal (or Easter) Term - - - Apr. 15 to May 8. 
Trinity Term =) =) 4° =’) =. =) -May22 to June 12: 
Michaelmas Term - - - - - #£Nov. 2 to Nov. 25. 


To find the date of the Law Journal Reports, add 1831 to the 
number of the volume. 


Beg363 te yee 1830 1804, 


In the case of the Old Series of the Law Journal Reports, 1822 
must be added. 


Eugen 4 Ta 1ato,ts)- 1822 —— 1826: 


To find the date of the Weekly Reporter, add 1852 to the number 
of the volume. 


E. g., 34 W.R. + 1852 — 1886. 


In the case of the Law Times there are 2 volumes a year, so’ 1859 
must be added to the half of the number of the volume. 


Dee oe te ee I oo one. 


How ToO-FIND DUPLICATE CITATIONS. 


Where the volume of reports cited is not available, or it is desired 
to cite all the reports in which a case appears, or to compare differ- 
ent reports of the case, references to other places in which it has 
been reported may be obtained by the use of the Consolidated Table 
of Cases in volume 29, Halsbury’s Laws of England, or by finding 
the digest paragraph for the case in some one of the English digests. 
It should be noted, however, that Mews’ English Digest, gives, in 
addition to the citations of duplicate reports of the case, citations to 
reports in the case in other courts, without in any way distinguish- 
ing between them. 

Citations of duplicate reports are also given in the English Re- 
print in connection with each case. 


ASCERTAINING FOR WHAT AN ENGLISH CASE IS AUTHORITY. 


The practice usually followed in this country of assigning a judge 
to prepare the opinion of the court does not exist in England. There 
the members of the court (though sometimes writing out in advance 
what they wish to say) deliver their several opinions orally, speak- 
ing in order of precedence. In order to determine for what a case 


ENGLISH STATUTES 99 


is authority, it is therefore necessary carefully to examine the opin- 
ions, and ascertain on what points the majority are agreed—a task, 
in some instances, of no inconsiderable proportions. 


WHERE TO FIND THE SUBSEQUENT JUDICIAL HISTORY OF AN ENG- 
LISH CASE. 


The subsequent judicial history of a case is to be traced in the 
decisions in which it has been followed, approved, disapproved, 
questioned, explained, distinguished, or overruled. The history of 
English cases in English courts may be obtained from the following 
sources : 

“Digest of English Overruled Cases” (3 vols.). In this publi- 
cation, the decided cases, instead of being arranged in an alpha- 
betical list, or in the order in which they appear in the reports, are 
arranged according to the digest topic with which they are con- 
cerned. ‘This was done for the purpose of enabling the user to see 
at once, not only how the cited case itself has been treated, but also 
how the treating cases have been themselves subsequently handled. 
The difficulties which this mode of arrangement presents to one 
unaccustomed to English digest classification may be overcome by 
recourse to the alphabetically arranged table of cases in the front 
of volume |. This work is, with the aid of an appendix in the third 
volume, brought down to the end of 1906. It contains in many in- 
stances extracts from the discussion in the citing case. 

Alphabetical lists of cases cited in other English cases, with their 
citing cases, may be found in Mews’ Digest 1911-1915, and Mews” 
Annual Digests, in volume 4 of Butterworths’ Ten Years’ Digest 
(1898-1907), and in Butterworths’ Yearly Digest; also in the vari- 
ous “Law Reports Digest.” 

The citing cases are also given in the form of annotations to the 
digest paragraphs of the “English & Empire Digest,” and to the 
cited cases in the “English Reprint.” 


ENGLISH STATUTES. 


There is in England no written constitution formally defining the 
distribution of public powers in the state. What is known as the 
British Constitution consists of Acts of Parliament regulating the 
machinery of government, rules of the common law relative thereto, 
-and usages sanctioned by custom. 

It will seldom be necessary, even for the elucidation of a decision, 
for the American lawyer to consult English statutes. Should oc- 
casion arise, he may resort to the Statutes at Large from Magna 
Charta, 9 Hen. III. to 41 Geo. III.; Statutes at Large, United King- 
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dom, from 41 Geo. III. to 32 Victoria, and to the “Law Reports 
Statutes” from 29 Victoria on; or. to some of the compilations, such 
as “Chitty’s Statutes,” with their annual Supplements. 

General information as to English statute law is also given by the 
English law encyclopedias (as to which, see p. 102). 

It is noteworthy that many American statutes are based upon those 
of England. Among these are our Interstate Commerce Act, the 
Uniform Bills of Lading Law, the Uniform Negotiable Instruments 
Law, the Uniform Sales Law, and Workmen’s Compensation Laws. 

A table of statutes construed may be found in the front part of 
each volume of Halsbury’s Laws of England; and similar tables 
are given in the later English digests. 


ENGLISH DIGESTS. 


Of the English digests, the following only are of present impor- 
tance: Mews’ English Case Law Digest and its Supplements; But- 
terworths’ Ten Years Digest, and its Supplements; the English and 
Empire Digest; and the Law Reports Digests. 


Mews’ Digest. 

Mews’ English Case Law Digest is in 18 volumes, the publication, 
which was begun in 1898, and marked a great advance, both in ar- 
rangement and completeness, over its predecessors. Its classification 
differs in some respects from that to which American lawyers are 
accustomed. ‘The subdivision of topics, while not as minute as that 
of many of the digests on this side of the Atlantic, is aided by black- 
letter catch lines, which enable the user to skim over what he does 
not think worth while to read. Cross references, experience, and 
the intelligent use of the table of cases will soon teach him where 
to look, and he will come to know (for example) that the title “Com- 
pany” is the English equivalent for “Corporations,” “Local Govern- 
ment” for “Municipal Corporations,” and “Lands Clauses Act” for 
“Eminent Domain.” 

This digest indexes the more useful of the decisions of the Irish 
courts. It does not assume to contain all the reported English de- 
cisions, but only what its editors considered as having present value,* 
and the American lawyer interested in the historical aspects of a 
question is advised to supplement his use of this digest by research 
in other directions. . 


* An instance, given in the preface, of matter omitted as obsolete, is as follows: 
“Plaintiff, for putting in a long replication, fined £10, and imprisoned, and a hole 
to be made through the replication, and hanged about his neck, and he to zo from 


bar to bar. Milward v. Welden, Toth. 101 [1566].” 
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Mews’ Digest is supplemented in point of time by two parallel 
series of publications. One of these consists of Mews’ Supplement 
(1898-1910), Mews’ Digest of English Case Law (1911-1915) and 
Mews’ Annual Digest from 1916 on, with quarterly cumulative ad- 
vance issues. The other is Butterworths’ Ten Years’ Digest (1898- 
1907), and Butterworths’ Yearly Digest from 1908 on, also with 
quarterly cumulative advance issues. Both of these series digest the ' 
more interesting of the reported cases decided in the Irish and Scot- 
tish courts. 


English and Empire Digest. 

The English and Empire Digest, now in course of publication, 
assumes to be ‘“‘a complete digest of every English case reported from 
early time to the present day, with additional cases from the courts 
of Scotland, Ireland, the Empire of India, and the Dominions be- 
yond the sea.” It gives in connection with each digest paragraph 
a reference to all the subsequent English cases in which the digested 
case has been cited on the point. ‘Thirty-three volumes are now 
(1927) published, covering the alphabet down to and including the 
topic of Markets and Fairs. 

A Word-Index for Vols. 1-25 and a Supplement for Vols. 1-31 
including the cases reported to January 1, 1927, have been issued. 


Law Reports Digest. 

The “Law Reports Digests” published by the Council of Law 
Reporting (see page 93) cover the period from the inception of 
the “Law Reports” in 1865 to date, and are as follows: 


Consolidated Digest, 1865-1890, 

Decennial Digest, 1891-1900, 

Ten Years’ Digest, 1901-1910, 

Ten Years’ Digest, 1911-1920, 

Annuals from 1921 on, with quarterly cumulative advance 
issues. 


Up to 1912 these digests contain only cases reported in the “Law 
Reports” and “Weekly Notes of Cases” (described on page 93). 
Since that time, they also digest English decisions published in other 
sets of reports, and selected cases from Scotland and Ireland. 

Most of the English digests are open to the criticism that they 
are digests of cases rather than of points of law. The digest para- 
graph is often a condensed version of the facts in the case with the 
holding of the court thereon, and may involve more than one point 
of law. The result is that much of value in the cases is not brought 
out by the digest. 
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ENCYCLOPEDIAS OF ENGLISH LAW. 


There are two encyclopedias of English Law, one called the “En- 
cyclopzdia of the Laws of England ;” the other, “Laws of England,” 
commonly known, from the name of its editor in chief, as “Hals- 
bury’s Laws of England.” 


Encvclopzedia of the Laws of England. 


The second edition of this work, issued 1906-1909, comprises 15 
volumes, the last of which contains a table of cases and index. A 
supplementary volume (vol. 16) contains amendments and addi- 
tions to the end of 1913, the new matter being arranged under titles 
and paragraph numbers corresponding to the matter supplemented. 
This encyclopedia appears to aim at the giving of general informa- 
tion rather than at exhaustive treatment, but will be found very use- 
ful, both on questions of law and as a source of information in re- 
gard to English institutions. 


Halsbury’s Laws of England. 


Halsbury’s Laws of England, published 1907-1914, comprises 31 
volumes, volume 29 of which contains a table of cases cited, and 
volumes 30 and 31, a general index. Each volume also has its own 
index and table .of—cases cited, a table of contents, and amtable of 
statutes construed. A cumulative Supplement is issued annually, 
the matter in which is arranged under titles and paragraph numbers 
corresponding to the matter supplemented. In its treatment of legal 
topics, it goes into greater detail than does the “Encyclopedia of 
English Law.”” The American lawyer will find it easier to use than 
the English digests. 


TRISH REPORTS. 


The Irish reports require only passing notice. As in England, 
most of the earlier ones are known by the names of the reporters, 
e. g., Davies, or Ball and Beatty. From 1850-1893, they are known 
as Irish Common Law, Irish Chancery, and Irish Equity; and from 
1894 on, as the Irish Reports. For a complete list of the various 
reports of decisions in the Irish courts, see 8 Encyclopedia of the 
Laws of England, at page 85. 


Irish cases of more than local interest are digested in the English 
digests (see pages 100 and 101). 
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SCOTCH REPORTS AND DIGESTS. 


As in England and Ireland, the earlier reports are known by the 
names of their reporters. Since 1821 the reports of the decisions of 
the highest court have been published under the name of the “Court 
of Session Cases.” The “Scots Law Times Reports” reports de- 
cisions in all the courts from 1893 onward. For a list of the various 
Scotch reports, see 8 Encyclopedia of the Laws of England, at 
page 87. 

The Scotch decisions of general interest in recent years are ds 
gested in the English digests. 

The more important Scotch Digests are: 

Morrison’s Dictionary of Decisions, 1540-1827, 
Scots. Digest 1800-1873, 
Scots Digest 1873-1904, 
Scots Digest 1904-1914, 
Scots Digest 1914-1920. 


CANADIAN REPORTS AND DIGESTS. 
Reports. 

The decisions of the Supreme Court of Canada are reported in 
the Canadian Supreme Court Reports, those of the Exchequer Court 
in the Canadian Exchequer Court Reports, and those of the various 
provinces in reports bearing the name of the province, e. g., British 
Columbia Reports, or Nova Scotia Reports. The reports of the 
earlier decisions in the province of Ontario, however, are called the 
Upper Canada Reports. 

Since 1912 the decisions of all these courts have also been reported 
in a single series, called the Dominion Law Reports. 

Other series dealing with cases of a special character are the 
eCanadians © cimimall Cases.” the “Canadian Railway Cases” and 
“Canadian Reports, Appeal Cases,” the last named of which reports 
appeals from the Dominion of Canada and Newfoundland to the 
Judicial Committee of the Privy Council from 1828 on. 


Digests. 

Until 1896, the reports of the Supreme Court, and of each of the 
various provincial courts, were separately digested (if at all). With 
that year the publication of the Canadian Annual Digest was begun, 
the earlier volumes of which are now superseded by the digests here- 
inafter listed. 

For Canadian Cases prior to 1901, consult: 

Canada Supreme Court Digest, 1875-1903,* and the various 


* There is also a Canada Supreme Court Digest for 1904-1913. 
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provincial digests, of which the most important are the Ontario 
Digests. These are 
Digests of Ontario Reports 1823-1880, 
Ontario Digest 1880-1890, . 
Ontario Digest 1891-1895, or 
Digest of Ontario Case Law 1823-1900. 
For decisions in the courts of Alberta, British Columbia, Mani- 
toba and Saskatchewan, see 
Canadian Encyclopedia Digest, Western Edition. 
For Canadian Cases from 1901 on, consult 
Canadian Ten Year Digest 1901-1911, 
Canadian Consolidated Ten Year Digest, 1911-1920, 
Canadian Annual Digests 1920 on. 
For decisions in the courts of Alberta, British Columbia, Mani- 
toba and Saskatchewan, see 
Canadian Encyclopedia Digest, Western Edition. 


AUSTRALIAN AND NEW ZEALAND REPORTS. 


The decisions of the chief court of the Commonwealth of Aus- 
tralia, known as the High Court, which hears appeals from the Fed- 
eral Courts of the Commonwealth, or the Supreme Court of any 
state, are reported in the Commonwealth Law Reports. The reports 
of the decisions of the courts of the various states composing the 
Commonwealth bear the name of the state, as New South Wales 
Reports, Victorian Reports, etc. 

Those of New Zealand are reported in Hae New Zealand Law 
Reports. 
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REPORTS IN ENGLISH REPRINT. 


Alphabetically arranged table of English Reports showing where 
each volume of the old reports is reprinted in the English Reports 
Reprint to and including volume 170 of the Reprint. 


Volume in 

English Approximate 

Old Reports. Reports Period 

Reprint. Covered. 
PACU Ne mn ee ere As ein ne 12 1809-1811 
TANGENTS ENG AE 1 SE pe a Re Ps oe 162 1822-1826 
Pano uueroce Elisa | ee ees Oe 110 1834-1840 

ce ce DS ee ee Dee CRA Pee hr re lee 66 (as 

“ce 6c 6-9 Ree. ee ee oe 112 «“ (a3 

“cc (x3 IOP te Re ne om lee i113 a3 cc 
ASUESIAY 0 Aen ae 2s ee ee Ree Pea Pe 82 1646-1649 
ENBTLI LRE ae oT ee AEE CA aa Pb 1737-1784 
ENTE A REIT, AL Ce OF Nara Sin eS EE RS EE PA eh ye BA WAS) 1534-1605 
PAC Mn eet tee eee et Oe Fe ees ee ees 95 1738-1739 
EMS EnUGieiverl seer. ee ek oe ee ee ee 145 1792-1797 
ENS GEIS; LSE eS A DO SI tte Re OD nah eas ot ct BS Se Ae 1736-1755 
IB AEC IStOWns CAANCCEY) = et hee vai 1740-1741 
BS Pe MiACSL OL Wi Dn LROv ie ween a Pe ee 94 1726-1735 
| SEU INGR <item ee a ee ee 94 1732-1760 
IBaenenvalt CCA COLD ise I CCt ea ene 109 1830-1834 

es a ss ce ete ee ae sae 7, con AO eo 110 a) pe 
PSM CH ALE OCEAN LC CTSOM Se lo) Placer eh nee ot oe ee Pee eg ee 106 1817-1822 
PS AeAe abe «TESS WEL ay 4 pes eee ee ee OT 1822-1830 

Las “ce Bae ae ls Re eer a eR 108 iss «e 

“ it 9 & 10 lh de Nias OE aN SIRE 3 IRE 109 (c (73 
ISON 1 2g 4) SAN TR ee a CR cree A Me AR a ae a ee 48 1838-1866 

“ce Seay Dean Etre! € fai alt Urn all el reek ie, ON ee ae 49 iz3 ia 

(a3 iy SE placer 5. eieecds tT nce) SU en St to A OS LE Oe 50 “ce (73 

ce 137, 5c 2k ee RAE SF SUNDA ee 51 66 6c 

“cc T=? PETES NPL ae NIT A amt oe EP eb 52 (a9 (a3 

(as 23-26 PE ON Rid Pei ish lel ne | 53 6c 66 

ia Dims eR ee ee 54 (a9 (73 

ce 7 3 6 ee ie ee ie eee OE a ee 5S Cb ce 
BES Ss oh SIT i eS ane LON A a ee 169 1858-1860 
LEXIE eae es nD IE 2 ee 72 1378-1400 
Ie ia G ege Ie nS Eee sn 16 1531-1628 
TRE CS” ros EUROS, cic ae a A Re 123 1486-1580 
Pc eCom In iti erm ace ee Ee ee aa 1861-1865 

S st Se ae ee ee eee 122 i PE 
Kiet nner ane ee oe a ee eee 130 1822-1834 

vd anit Ore eee Ge Ss on ee ee 131 ‘ts 
Bpeateyaye bake NS ACES le Lee ae la Oe lc 131 1834-1840 

““ “ce DS Ae ee era ee 182 6“ (73 


ce (a3 6 OE ne I 133 
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Volume in 
English Approximate 
Old Reports. Reports Period 
re Reprint. Covered. 
Blackstaine ell fy vl Se ek ee ee ee ee ee 1 26 1788-1796 
Bivekstone VV a iec ewe BE ns ee 96 1746-1780 
Dhl ne, Ude es ie ee gare ee Cee SEs Oe yt Ww Se eee 4 1819-1821 
Biigline Neyer bercs ol) 9s oes ee ee 4 1827-1837 
t < iio) Sate e S ee an MN Ol ae ek 5 hE Se 
i ay TOSRa Light ate eee ees ee 6 eee ae 
BOSAICUCE! Cope U Lier) me leeere pa eee ee eS! ee ee 126 1796-1804 
* ak A es aie oe ach A 3 a Aes eh ac a a 127 See 
BGsangucties RUllete Na wie wed tat eee eee eee 127 1804-1807 
[SEAVaD Sane (enmeshed ite Saat aN ae Meine yon oa ek SN ne EE 123 1613-1621 
Bricomare sini cere ee ee ee 124 1660-1667 
Broderiocwe ine nar tl — on ee ee ee 129 1819-1822 
ESROOK LS MNE WC TGCS nue ae ates cet EN, cuenta ee 73 1515-1558 
Browning Oc Wishing ton Pee ee ee ee 167 1863-1865 
Brows © hancery Cases (Dyn Belt), Wo ee 28 1778-1794 
6c “cc “c 6c Qe Ph SES ert 29 “ce “ 
Browi-s Patiament, Casesol—3) 1 1702-1800 
ce cc ce 46 aT bg ek ORE 29 2, “c “cc 
ia “ (73 if & 8 ee a ee ee ee 3 (a3 cc 
Brownlow oe Goldsborouch, 1X2 = 2 es ae 123 1569-1624 
UIBSEL OM Cg Jie OC. ee eee he er te eee See 80 1610-1625 
“ 3 Ve AA CCM Ra Sie Shelly A eRe Sin het Ee Oh ES, 81 (3 ce 
| SAE Vp 2 Renda Ans Ses RA tk a ek eR MY a eae 145 1713-1741 
ee eee een cer Ne AS ee ok ee 167 1584-1774 
BES Bite Ss 5S tae Oh ee 98 Meg 
BS UT ROW su. LOY ee oe ee An ey ed BR TE EDS ee 97 S77 
PERIL OSV = aoe 2 nr es a ere em 80 1609-1618 
Carmine ie bas = 2 ee ae ee he a ee 170 1807-1814 
(Earle tea cee rea a VE Rt oe yee REN ee eee 124 1664-1676 
CE STs Con geielaen eo oat 8 I ne lesa Nbenert ae banat eve Sten ve rhot Sa) 90 1686-1701 
Ce gabe eae Nin ais rae ae eNO ornament ooo ne 21 1557-1604 
iiss inte nancerys laoreet eee 22 1660-1698 
(Paisest Temp yard WICK Cte et eee eee 95 L/sseailyes 
Wrsesstenion VL aiDO yx eee ee ead ees eee nee 25 Wess 
Ghovce Casesiin Cnancery =... 99. eee 21 1557-1606 
Planicnebe.. Finely: “se S* beso ne or a eS ee 6 1831-1846 
“ “c ay) Pe NT SOE ee ne eg PPT Ba 7 “ “ 
“cc “c Qe = SE ee ee 8 73 “ 
Clark’s House of Lords Cases. See House of Lords Cases. 

Coke tiled hc, er eee ee ee 76 1572-1616 
as a) ae ED RMI ERS He OY ee 77 orb es 
@ollese: Eee 0 ee ee 1 1697-1713 
Collyer; I &:2 f2256 5. ee 63 1844-1845 
Comberbach: 2 ote eee eee 90 1685-1699 


ENGLISH REPRINT 


Volume in 
English 

Old Reports. Reports 

Reprint. 
Ge mnone Denne cae ee oe se Ne ae ee 135 
e Ps EAC! pce peat ete er eee ge Ml Rieoe re + eat a 136 
- | YS als toe Ul: a he Ree ted ey 
“ ‘ LO ee eet eat SE Wi. toh: CHES Oa Ee 138 
a 2 1S ARE ener). | Cee eed at eed RL Psy, 
Common= Benen: (New, Series;: 1-44.20 ee 140 
. _ ‘ ee ig he Agere Mean Oe OI bec eo 141 
ie am . OSE? ge OR a ie! neti Beno 142 
& A af ee ASSN a2 ore mee ee 143 
¥ bi © < B7S20" Li oS rere ee ee 144 
RE OGL Rt er es ee ee 8 te ee De 92 
CSD) aS vl At RARE BOLL a 2 aes ane OE ES Bt Ri eee 125 
Coopem ©. b..0r Coopers, Practice Cases: Wee oe 47 
GCI CS © oak nee ere ey ee 2 Ne RN eae 3 
Scopemercinp.Dproueaml os. ee lo Be ys 47 
Mcaneratemp.Cottenham, 1 02%. 0 oe eee 47 
Meer OG rN 2 ea reed coe a Bary Dis WS Dee ean 98 
(Chaps, 18 Cae ee eee eee cs Meena Ae rd A SRS 29 
OP Dike oh al cet 3 hers ESE SAO ar Rs TE ee a 30 
Cee 1 Ear eae Sy eee en 41 
ORG) toe | MCI OR 7S saya a a One 79 
TEL SNE DUG, aE OT a ne 2 es te eels a 78 
EP OK OME | aCe tenn ite ome A ee Bo ny Fee ate a Oils tote 79 
WromiptOne Coe ELVIS ote eee ee es ee Se 148 
as a 2 AS ae eae eae 149 
Prompton conv lecsonen! Qari ed 149 
@romptons Vleeson So Roscoe, |. ee 149 
ve ie PNA oh ee BE sat inne See ae 150 
RO cinta atin wee ese ee Ae me ee cca 94 
(Cini, MS Pe oe oe ae eae a ae eS ee 163 
(Crepe | ee OE eae a Se eee ee nn 159 
yay om GUC ta Ti) apm ee Be Ee ee 80 
ED eit RRP OMNI ee eee eee ay OE eee 164 
re TC OLy eee, ae ete ee Fe ew es a 169 
[VSB RS ES TELS Wg Tg cea Ree MR Ue cena ee eee Beene es 169 
emer ce hishieriae FOMmes, 4) 40 ee es Peg 45 
WemGrexn we TONES stl) eon aes en ee 44 
im NY Lo te idee ee ne. Sk 45 
MerGem wones \omith I=4 0. 2 ee 46 
DerGexuvVNaghten;-& Gordon, 1) & 2-22 42 
ee es as BuO, 8 Mace ae eee ee 43 
& as ss 7 Oh ee: a4 
TemGerer amo mialee li 6 oe ee ee 63 
6 OO EPL AGS Tae Ee OE i ee 64 
Dayar, Werte: Oe. ae ae i ae ee A co) Sn ee ae 169 


107 


Approximate 


Period 
Covered. 


1845-1856 


e 


1857-1866 


(a5 


1695-1741 
1706-1747 
1837-1838 
1815 
1833-1834 
1846-1848 
1774-1778 
1783-1796 
1840-1841 
1625-1641 
1582-1603 
1603-1625 
1830-1832 
1832-1834 
1834-1835 
1734-1736 
1834-1844 


1817-1823 
1604-1612 
1855-1857 
1852-1856 
1856-1858 
1859-1862 
1857-1859 
1862-1866 
1851-1857 


“ee “ce 


“ce “ 


1846-1852 


1844-1852 
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Volume in 

English 

Old Reports. Reports 

Reprint. 
Dice tion eat ec ct Eee ee arr er a ee ae Lee ol 
DOd Soret \OOt2 Seer ee: CR em Sea es ec eee ¥ 165 
Boren iy 2 eaow oe ac ls RY kN pend ates NE i eh ct) te ee 47 
| Leb a Sea ME i tee = Rei caneeneen hs fetch A i Rey ae mR Seti tee 99 
EO es sO ee oe Rs Bat rope pee Carne CP AGes. ht ee 3 
owrrcce Clark xb ook eat eee eee rename tet ee 6 
PVE WEY, colo ek eee ee a A ety ore SN le 61 
- A ia ca © ob ONO hr ah BA ee seg tA Mee Ge etn 62 
Dre WLY KS oMlale. | Qe bs en tee aie ae Re 62 
BP ree reed ob Sos a Tee ae in es SO eee WS 
ast ol by a de Peete trl A Sc eg SS 102 
LPL ie RS Ser Oe EOE Nae De OL rte Rk hai hee eR 103 
SES OES ay ee eee Lee eae, PF, Ce eee ee: 104 
IS CLE TNSe igs Oie ates g BN SR 5  an lay B EE roe ST 28 
MUR NCER' Ce ee <e S  OeA ee ee eel IS 165 
[Sibs goke Bile veld vyviake IAS teen i ee ee 118 
a 3 MET) Ss omen Nes see ee See MM Cele Re 119 
a i Ce ee ate ane es eee 120 
Je llbasy, lesllevelovene, te Whit ee 120 
1 DE Siam ae OA A Me ees Sa See Ne ae Ma ae Seat Ras Ma ae ee 120 
is iad Foie Ay. Ce Bie SA ns eae a A ak SS le ee 12 
Pcp eacest AD TO@ed eben fen ei eee eee ad eee Zh 
‘ - * I IOR AI NE EME DEN cc 8 22 
epinasse, "lO pos. 2 Seen ee eC eee ee ee 170 
Exchequer Reports (Welsby, Hurlstone & Gordon), 1-4__.__ 154 
(as “ 66 66 (a3 as dite 155 
Ie OUD INO fpr on SR At oR Be wa eo eae le ee 94 
LONE oe, Sere Let Se a eT LIS) ale ee One Seer 145 
iar RESeU Cle a hewexee eens Se EY si ee eee es ee 92 
ROStC ives err aad en ee Fe oe Abe ne ae ek ee OR eNOS 
Preemaita WOMAN CER eat .o.k @ RONm oes Pk. RR ean oe Paps 
Ree a niae ess 8c ce tee Seater Wee Wee Maan oe oy eee ee Pe 89 
(STE ge ton ered ROR, PUNT ie een MIS. BIT Ie od 65 
a TEX i Dare A, een SP ae eS Ne 66 
Gribert;’ Cases in baw. & Wauity 2. eee eee eee 93 
Ch lo en ae ee MN, NIN ce een ee: Tee = SEN 25 
Codpoht 0. aes Sa ee ee ee 78 
Goukdsborouch: —.<.- Soe ee ere ee 75 
HaceandaGAdmiralty), I-35. eee ee eee 166 
lelavedarnnal (Crom, Wises 2) 161 
Hagcand 3( Kcelesiastical),, [=4- 22 3e5eeeeeens eee eee 162 
Hall 80 wells, vee) sae xe oe ee oe Oe 47 
land hes eee eee 145 


Approximate 


Period 
Covered. 


1559-1798 
1811-1822 
1836-1837 
1778-1785 
1812-1818 
1827-1832 
1852-1859 
1860-1865 
1513-1582 


1801-1812 


“cc (a3 


cc “ 


1757-1766 
1808-1812 
1851-1858 


sé (a3 


(a3 (zs 


1858 
1858-1861 


ia (a3 


1667-1744 
1793-1807 
1849-1856 


“cc 6c 


1728-1733 
1800-1801 
1695-1738 
1746 
1660-1706 
1670-1704 


1857-1865 


1713-1715 
1705-1727 
1575-1638 
1586-1602 


1822-1838 
1752-1821 
1827-1833 
1849-1850 
1655-1669 
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Volume in 

English 

Old Reports. Reports 

Reprint. 
ivardwicke.< Casecatenine wes Sie eo ee 95 
Deena ries emo omen oh OAR ea SE 66 
img tO. Ee LIT AR, ale eed Gs A ee 67 
WES a/c |¥ gues S00 2 9 1 eran 5 Sete ne ne a See 68 
Baa cor ViAIO tee eet Se be ee ee ee 165 
Plomiminee We Lilet le O0 02 hat oo ok te 71 
TEU yoo 28 is 2 eae eae Dee Sty eee eemen Cieee See 124 
ICO CHe 2h SE Tae. Cae ea eS Pe ee ee See eee eee 80 
I AEOMMETL CHUNG PIM OGE Apri tees el Peg Al hea tar a eee il 
EN PESOS Ae LS ae a Sl ah hte Pa Bean 90 
OUGedOT eT DOLds: Casesh (li Oli 2ec Ai ne Ege ee 9 
= " 5 (9 Alert nh oe lr en 10 
66 ce (a9 lal oe METS, PFN RIE MAN Mind ee 11 
eel tome roc Ol tian als one nek eee Soe 158 
a as Oe ie ier Ne MN Oe PV SS ee OD ee 159 
Puristone. < Notman,, | 2.2 ok 156 
i i LY eee ee errant ee ee a S 157 
re - Clo cay Me Nie nae Sai ny a7 OEY ee eI 158 
EE RULUCO Sige Peren NRE of ee. 6) he ee ence er A ek ee 123 
Weve aliy tLe ce ee 8i// 
ACODECCRVY AlKCT ml mine = seen oe hy 8 Se el oi 
RCE AT Sage tee ok ea ye Ten A we att pm 145 
PG NSOiaee weit. a Nes ee be. oS aia dee 2 ere 70 
LOMMSONaOM I eM OLIN Gye Qo wee os eee ee ee 70 
| LOLS, Sood REUSE abso 8, eeeieie eel een ae nem ERR Ss ER 84 
HORS AS Sakti. ae ee Te oe eee A Ree EE TEES Tes 82 
| igi SRL Solr, BE i RNa cere eae CSUR od eee hehe hanes 69 
Ie eCCa GUTISONe las ots ee ee ee ee ee 69 
a3 igs 4 Be Ee Se ee ee ee ee es 70 
UI, TD ee sa see ae Sh 83 
ne Ech Mere ease eS)? Sees ee oe oe 84 
NCCT 6 een Mn ee ee OR 48 
(ROS UMIORD — suatytree pai Se ag Se gael eae a eli ee ee 1A, 
BSG 11 ORME Reet a Ree eRe eS aS Se Lo 84 
Keene eee eee ae 2S er ee ee Zo 
Wenyontel—oe oe 5) piste Dy lh eee eee 5 Se Sk 96 
Sia) ee ee we on eS 12 
[Lite 2 Ne SS eS ie en eet eed 145 
CRS Oo ee eee CLL ee en a ee 82 
LESBVEINS 1 tes SEES SE gece a ee eae 168 
Ac Cranes pee ae Ae ee ee gE 2 se ee 161 
eee crn ay ee ed Si Be ee 169 
Devaoneell, ALAR S. uA ie ee ne ae meen c.0. 2/2 eee 74 


109 


Approximate 


Period 
Covered. 


1733-1738 
1841-1853 


“ce (zs 


cc zs 


1776-1779 
1862-1865 
1627-1632 
1603-1625 
1845 
1688-1711 
1847-1866 


“ 66 


1862-1866 
1856-1862 


“6 “cc 


(73 (v4 


1612-1639 


1821-1822 
1819-1821 
1220-1623: 
1859 
1860-1862 
1667-1685 
1620-1641 


1853-1854 
1854-1858 


“c vc 


1661-1679 
1836-1838 
1496-1531 
1662-1669 
1730-1732 
1753-1759 
1829-1836 


1605-1611 
1625-1623 
1730-1815 
1752-1758 
1861-1868 
1540-1615 
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Volume in 

English 

Old Reports. Reports 

Reprint. 
Wevin7 Wls3 gw or ee Be es ee ot ean 83 
en siT Le SS Care Ae aie, et ae Fie SN a 168 
{Dofenis uth A ale Agee eI Ss RANG Nene ioe Rika pe or eer ee A = of 
ECE BRC ye cae ee RO ee ets RS Re De ee 120 
eva ASS Ic it et a Ren i cer epee ee EAB Rane oe 170 
Laine 2 1.28 Ta alee See a Wee ee EE eae ko" oN we Ree 98 
MERON CCOUS to ke teehee a oe ces ees eer es 167 
PGRN VCs Lic OG a Nec ee Se eagle ee EO er eee 125 
Wlacleancn \ ODINSOl acai ek a ee ee ee. 9 
DC elaine ee eh ce a le oe ee 148 
WE Cleland’ So Younger ee aoe ee ee nl ee 148 
MPNaphiten co Gordon) 1.2 gee ate ee eee, 4] 
. Pak ain OE a LS Pane eet 42 
IVE LOC ha phe O tee ren coe ete eer ae tre ie Se Se 56 
Panini ioc” Carangwerr 11-2) vetoes oh ee I es 133 
" ce AG Se Sal aman ect) ak 134 
“ ce 7 PO Pi iar Ae enh te eee 135 
INbareh WNewW.2 Cases ska he RUS ie eer 2) eee ete gee ee eieee ees 82 
VE aarler eee Win Ou eee ee A ee 105 
IWIEESODIRCC UY CISD VO ed «nr hae Aen bas ae 150 
oe * Se ae AO oA OT ScotY AE Se Ae 151 
eS ss OIE NRE 3s de ee ON gs Baek eT 152 
s me 1 4 Ro es ee ee a a 153 
Werivalera eee at fre tae ve Er ee ee te eee 35 
e fee eth Se Renae ea ae eae ee Rennes OE 36 
No deriva gles hes 2 toe <a eee ee ped Se oe eee 86 
i SET clas, GRE at oe ee Oa NON ede OAR oe 87 
iS SS ea aN A Sree OE OM PE Ne he te 88 
MALO Fa hs 8 I Rc eae Ok ee ele alg Heady Ss tas Oe Set a 168 
. Soper BA RT eB Deh get Ne eee ae ere 169 
Milnarem ming ss Benen hs IY Rees ei eee IZ 
NViOOre we TiVyCounell, Lr - 2) ee eee re 12 
igs ce (a3 Bey) ge Oe Se EE Ee 13 
4 # © G2 gihek ee en” Sn ea ere S, 14 
ia if 66 [s=15 Sc FAR PE Eee 3 pcoe x 15 
3 lil IN GVO TICS, whl OC sate ee, San eee 15 
(a3 (a3 66 ia S=() Re ets Oe Pee Oy Sis. = 2 hy 16 
6“ (zs 66 “cr WO) Se ee A aka ee eee i 
Wicsues-indian Appeals.” (Sle. ee ee ene 18 
ss s a 6= Oa aera as eee eee 19 
ss y PS 4 oe ee Ope ey Seed eevee 20 
16 Boyes Si fear oe eS teen ns ae ace reo we 25 
Miyine’& Graig (a3 ee 40 
a See 19 ds | ere bs Fen Cag wel te kt 41 
Miylne:&, Keens Sows = ce © ee) 
es CS Bt ae ee 40 


Approximate 


Period 
Covered. 


1660-1697 
1822-1838 
1608-1629 
1626-1632 
1772-1774 
1859-1862 
1682-1704 


1839 
1824 
1824-1825 
1849-1851 
1815-1822 
1840-1844 


“ (a3 


iss (3 


1639-1642 
1813-1817 
1836-1847 


“s (a3 


1815-1817 


1669-1732 


“cs “ce 


1824-1837 
1837-1844 
1519-1621 
1836-1862 


(3 “cs 


1862-1873 


1836-1872 


“ce (a3 


1726-1731 
1835-1840 


“cc ia 


1832-1835 


“c “ce 
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Volume in 

English Approximate 

Old Reports. Reports Period 

Reprint. Covered. 
JCS BOY Daan acest DS "SSS ID i a ZA 1625-1693 
INGO ia ee Fo 5) PV, DN eine Re een ees Ee 1559-1649 
MON rimmrenee Me eee Oe ee lee sol ee LE 1556-1615 
LENS CSP a ait SS SR, LL aaa ee ea ert eee a Eee 81 1619-1629 
UPS 8 a Siro 2 Me Os ETE Dede nc Sees DSN PE ss SAR Oe 145 1743-1767 
TElegay ss EAS Serb eo cee ee ee ES a 170 1788-1792 
(Reakewen dditional< Casesn: Se ea ee ed. an 10 1795-1812 
Pree Te VALLI AINGS ol et an ore Sr oe = et 1695-1735 
Bernie Or ete a) ra ee ey ein le Pe Ake 161 1809-1821 
dl Cpt Batya BEM ce, 9 eee ee ee ee ee eee 4} 1841-1849 
RAI GRSGI SY hg 71 RP Soi ip ee 2 ne iia sere Oe de ee ae 75 1550-1580 
EGU Gos Ty ag Go aca I ace ne uae aee e  ea a POO 1669-1685 
cia ie ila ree wane, ees, ce ie nee te et es 79 1592-1627 
Precedenss in Chancery: (Eo Finch’) 2s 2 24 1689-1722 
Eacie Orme Gee SA cee ACOA Po eM eee nN eee eek ee 145 1814-1824 

(a3 DA soe Re tania eo oe Pa A oe ee ee 146 «6 as 

ce 9-13 re ere ee ase Syl ed Ceol oe ie at EN Oe 147 (79 (73 
@urcenksuels enclave peeelee! Be oe 113 1841-1852 

e (3 Bo pete A La cg I te Rey RIE 114 (a9 (73 

6c 6“ 6-9 ee eR nS A are SPIEL ED Cote ee ae tS ce 66 

“6 6c 10-13 CE SO Oe ee ee oo eee taelee 116 6c 66 

ce (a3 14-17 PO se) 3 een eee Oe ae Oe Se aly (a3 (73 

(a3 iss 18 Me oe Ts EE OT, ee Te Be ee ee ates (a9 (79 
Tey POTN Ae ONC ob lice, woes Nene ee OS 0, Ce ey ee 91 1694-1732 

6c “ce 2 & 3 [See ee eS ie 9? ia (as 
RANG Cl RON EL tee ee ane ay Fe ela ee 83 1660-1684 
UePORLO MIL e COW ANICEL Vine eee ee eee val 1615-1710 
OD OMtO MECN LINC a = See a3 1673-1681 
Rrdcewmvertemipe md ara Wwitke, 55 Se On 1744-1746 
RG EESTI TA PGI Tie Se la AE SP oD 163 1844-1853 
OTA RENN aNSCST ea, AU te We ra cn a 165 1798-1808 
Seo RACH SRI YeR GIR a US OT  eetnee atresia J  n 166 1838-1850 
LGR 1 aga oP SAE leet RS ear 8 oe ars SE ela ee 81 1614-1625 
(Ee ure ne Slee Meow cane Be eee te ee bats 7 ee 38 1823-1829 
PeUtISse Ue VWI TICs al Ok 12 pte ee ee 39 1829-1831 
SUISSE ro) CEN acta Be lee RR Se ee CEL ST ae 168 1799-1824 
SUL P0 Va pal ESD ae eS ee a oa a 91 1689-1712 

Saunders (see Williams’ Saunders) 

SA al Cmeeetiee Mee te eee Ne A Se et 123 1580-1594 
CNER GENO gee! la 9 a aS eR Pe 2 De 96 1751-1756 
el tM ces miei 1 lg? unacs e oe  e eee 2 1724-1734 
Session Castes wee Ot ee ed se 93 1710-1748 
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Volume in 
f English Approximate 
Old Reports. Reports Period 

Reprint. Covered. 
SOS CPi laa ee ee ee eee eee 1 1694-1699 
SOW ELS ren OG oe Bateiea ee eee sa eae tse 1678-1695 
Sider tek oe ee ew ds Deal ae ee 1657-1670 
DLEIOLISN flO, te ee memento ear ee =e LI 1826-1849 

cc jh Be oe Oe et ees I ee ke eee Oe = 58 igs (a3 

“ S212. FR eee (or ee meat eee AM AEN es Le ee 59 “ce 6c 

cc ign pris Oe ee ae te i pa 60 “cc “cs 
SIONS NE WHOeTICS. 1. Oooo: ee ee 61 1850-1852 
Biimons ocr Uart: [OG 20) meen hs ae ee ey) 1822-1826 
SE LENIN Re ed oie oe ae ee Si Al Pe oa oe 90 1681-1698 
Sitio eCittardss lage te 2 wwe s es ON oe te ee 65 1852-1857 
STAT Sy ROE ae ie Pas ee rp Sw Co eet ae 164 1853-1855 
SOMES eth TIZOR Wg Sts meen aia Mine ee dda ero ee ee ERO 1854-1856 
Sera, Vie O02! ese ieee a oe ne ered paPL 2a oreo Puls 8s 93 1716-1749 
Styler re RL SP a ee et Aho ee 82 1646-1655 
Sic De vie wears oh Gaeta ne i ee 166 1855-1859 
Swabey ool ristram(* l—4\. = = ee ee 164 1858-1865 
DS WaNStOMs, La Sin te es be sealing este oo arene ae ee ees Se ESS 1818-1819 
chathoe: (Cases stermip)) 8.x ee ee ee te aes aes ee ee 25 1734-1738 
SEAN] Vil oa tee Oe ee Soe ee etre ont eo Fee res 48 1829-1830 
ABP UONGNGCOy sae ines dae ei a OS a eee eA SSS ok a tect el are 127 1808-1819 

i SON tes Re ee ee een os NE ee en SS oe: 

i bes i Yeked lett 5 pO MON ee ete ae fase 129 eR oe 
BCT CDOUtS ll gees ons ye ae i ee ee ee 1785-1800 
6c“ “cc Ves: bt eet 2 Sirs ae oe 1 00 (a9 av 
6c “cc Byte Pee CAD Oe AT TS een ae 1 0 1 (a3 ae 
( Welashtl Opes ee ees ae eR et tee eee - eee 1559-1646 
pipe Nee RSS eee ke sal cle ra ee ee Sy 1822-1824 
AVE 4 01) tired eatin ee Ann ae OE Prk nema eres. Miia erat eles 124 1665-1674 
Meni tiisss Ieoc h2 sie eee ee, | mee Sein ee a oe ae eee Ee 86 1668-1688 
AW te VONID eM Oe i, eee ES 1681-1719 
VESEY MOERIOUY GL) ore et 8 ee eee ne Pe ee vy 1746-1756 
(a9 igs DY ee Oe ee nS ee EEN 28 ia iss 
. “ Supplement by Beltv 2.2 222 eee 28 1 ae 
WieSeVise FUDIOY, NOs ae Se Ee es 30 1789-1817 
6c iz 46 ee a ee RE eee OP 3] a3 “cc 
‘6 “cc HA 1 ot). ae SE CR hn, Oe 32 “ 66 
co Go [26h ee ae ee ee 33 oe se 
6c ‘“ 1 V=NO 3 A er ee ee ee ee ee aes 34 ec 6c 
i: Supplement by Hovenden, 1 & 2... 3354 a a 
Vesey. & Beéamess 153 on a ee ee ee ee 35 1812-1814 
WV ea a ee ee Y 1839-1841 
West; temp. Hardwicke. = ee 25 1736-1739 
Wightwick . (Sac eet Se er ee 145 1810-1811 
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Volume in 
English 
Old Reports. Reports 
Reprint. 
"OAT NCET le End 3 SE ns Ape ee 125 
WIULAtio MORUNIGetOnM aa ney 85 
\WgArscritd 2 ek” eet a as ers See ee ae ee 97 
AY ct 90 arse ees es RR eo Po A a 159 
NASR he CCRT a OU oo re le eh on 
SYM 8 Sal bien LAS ie Nie Set Baud el ERNE a Ra (aR Se = me Ba Ne 95 
WAVED OD: xinnn teste Nomina s SeA nD Nie: Ie AN 2 ati ee RY i ee eee 124 
“SEE FRI IY Pg laa a nl oe 80 
CEN S AA em eR, es = eS of 159 
DAC CRO OOllVCr es Laat were ra Ped a eee 160 
Pee CEO OLIVER on ele. 2e ekiee ee De hs 62 
S GN ee eS Soe ey See ae Se Oreck a 63 


PASO COM CN VAG, wi Oa ele at ek ae el le 
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Approximate 


Period 
Covered. 


1737-1760 
1666-1673 
1757-1770 
1805-1817 
1818-1819 
1742-1774 
1621-1625 


1603-1613 
1830-1832 
1834-1842 
1841-1843 


(as “ec 


1826-1830 


CHAPTER VIII 


Conients 
PAGE 
CER ONSHOTy awe DOOKS x .1 sete ia ot Oe I ee i oe tee eres 115 
Examples.ot Various: Kinds of Legal Citations: 2... ee eee 118 
Reports 2s Ear MSR NED lth AS ee I PS ETE A kg 118 
Aperican wiles 122 Al teeta 5 RID. Soe Wes be eta Oe ere mee oe 118 
AUF 0) «ie ar Se Os RL Oa WA EM Ee OA RRRM rope BO neon aN te as ed Cd 118 
SS Cater r Cee oes ceca, Nene wea ee TE) 9 A ae ren 118 
Comin shir sie ee ee IEDs WATE eT ee PN eS 118 
HORE EB OS eee a 118 
IeegaléPeriadical sets Secs ce Bs chee ae ee ee 119 


Abureviationsorelue gal Esiterac uy ex ee ee 


LEGAL CITATIONS 115 


CHAPTER VIII. 


CITATIONS OF LAW BOOKS — ABBREVIATIONS OF LEGAL 
- LITERATURE. 


CITATIONS OF LAW BOOKS. 


There is no absolute fixed form for the citations of all law books, 
but custom has made them in most instances somewhat uniform. 
The table of abbreviations beginning on page 119 shows the form 
of the abbreviations generally used for the names of American and 
English law reports, encyclopedias, etc. For instance, the abbrevia- 
tion “Ashm.” stands for Ashmead, Pennsylvania, that is, Ashmead’s 
Reports of Pennsylvania decisions. The full name of law reports 
is not often used, except for such states which have short names, 
e. g., Idaho, Iowa, Ohio and Utah. The method of citing a reported 
case usually gives the names of the parties to the case followed by 
the abbreviation of the name of the report with the number of the 
volume before it and. the number of the page after it. For instance, 
“Guyer v. Macfadon, | Ashm. 1 (1808)” would indicate that the 
case of Guyer v. Macfadon is found in volume | of Ashmead’s re- 
ports beginning on page |, and that it was decided in the year 1808. 
(In fact it was brought in that year but date of its decision is not 
stated.) The table of abbreviations will quickly explain any such 
citation which you do not understand. 

Including the date of the decision in the citation in parenthesis 
is now somewhat common but by no means universal. 

As in the case of Ashmead’s reports, many of the older series of 
reports were designated by the reporter’s name. Sometimes dif- 
ferent sets of reports are cited by the same name of the reporter. 
For instance, several Smiths have been reporters in different states. 
This makes it necessary in citing their respective reports to indi- 
cate the jurisdiction in which the cases were decided; e. g., “Smith, 
N. H.”, “Smith, Ind.” to distinguish the New Hampshire reports 
from those in Indiana or elsewhere. 

The modern reports, however, are usually cited not by the re- 
porter’s name but by the name of the jurisdiction to which they 
belong. The decisions of the New York Court of Appeals, for in- 
stance, are cited as “N. Y.” with volume and page as “Abbey v. 
Deyo, 44 N. Y. 374.” 

In most states the abbreviation of the name of the state is used 
for the reports of the highest court and reports of other courts take 
abbreviations indicating the name of the court. Thus in the cita- 
tion “Adams v. Gillig, 131 App. Div. 494,” the App. Div. indicates 
the New York Appellate Division reports. 


oak 
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Citations of unofficial reports published by private enterprise 
are likewise made to indicate the name of the reports. For instance, 
in the citation “Hughes v. State, 20 A-L.R. 639,” the “A.L.R.” indi- 
cates the American Law Reports, and in the citation “Bell v. Bowie, 
4 Atl. 295,” the “Atl.” indicates the Atlantic Reporter. The un- 
official law reports include for the most part cases that are also of- 
ficially reported. Therefore, duplicate citations of the same case 
as reported by official and unofficial reports, often in more than one 
eries of unofficial reports, are constantly used. For instance, the 
citation “Missouri Pac. R. Co. v. Clarendon Boat Car Co. 257 U, 
S. 533, 66 L. ed. 354, 42 Sup. Ct. Rep. 354,” shows that the case is 
reported respectively in each of the three well-known series of 
United States Supreme Court cases, viz., the official edition, the 
Lawyers’ Edition and the Supreme Court Reporter. So a case cited 
“Schlichter v. Keiter, 156 Pa. 119, 22 L.R.A. 161,” shows where the 
case is reported both in the Pennsylvania reports and in the L.R.A, 
The citation of the official report is usually given first followed by 
the unofficial when duplicate citations are made. 


7 PA 


Similarly, the reprint of the English cases results in duplicate 
citations of the original English reports and also the same cases as 
reported in the reprint. Thus the citation “Peak v. Meker, 3 Mod. 
103, 87 Eng. Reprint, 65,” indicates that the same case as reported 
in 3 Modern, 103, is now to be found also in Volume $7 of the Re- 
print at page 65. However, there are also duplicate reports of a 
great number of English cases that were printed in different series 
of reports previous to the present comprehensive reprint. The great 
number of English reports and the great variety of the methods of 
citing them make it something of a task to acquire familiarity with 
their use. A full explanation of them would take more space than 
is available here. 

Textbooks are ordinarily cited by the author’s name (or its ab- 
breviation) stating the number of the volume, if more than one, and 
either the page or section referred to. For instance, “1 Pom. Eq. 
Jur. 4th Ed., Sec. 156,” refers to the first volume of Pomeroy’s Equity 
Jurisprudence, section 156 as found in the 4th edition. Sometimes 
the year of publication is also noted as another means of identify- 
ing the edition while it also indicates how recent the work may be. 

Where the book has sections consecutively numbered, a citation 
may refer to a section instead of a page or possibly in addition to 
the page; and the word section may be abbreviated to Sec. or the 
character “§.” References are made to large treatises or compila- 
tion of law much as they are to textbooks; but in a volume cover- 
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ing numerous subjects or titles, the reference should be made to the 
specific title referred to as well as to the number of volume and 
where a section number of the article is specified, as reference to the 
page of the volume is not needed; e. g., such citations as these, “10 
C. J. Carriers, Sec. 154” for volume 10 Corpus Juris topic Car- 
riers section 154 and “9 R. C. L. Duress, Sec. 15” for volume 9 
Ruling Case Law topic Duress section 15 are complete without 
giving a page of the volume. 


Statutes are referred to in many ways according to the form of 
the publication. As originally published, they may be cited, either 
as Acts, Laws, or Session Laws of a certain year or session. Quite 
commonly each separate Act is numbered as a chapter and has its 
divisions consecutively numbered as sections and the citations of 
these will be made by the number of the chapter and the number 
of the section referred to. Acts of Congress are numbered as chap- 
ters and are cited by date of enactment as “Act Cong. March 3, 
1913.” The general acts as published in the United States Statutes 
at Large are cited by volume and page, as “41 U.S. Stat. at L. p, 
1786.” 

Compilations of statutes are made in various forms under various 
names, such as, Consolidated Statutes cited “Consol. St.”; Compiled 
Statutes cited “Comp. St.”; Revised Statutes cited “Rev. Stat.’’; 
Codified Laws cited “‘Codes”; Revised Codes cited “Rev. Codes”; 
Compiled Laws cited, as “Comp. L.” or “Comp. Laws.” These 
abbreviations are usually sufficient in the state or jurisdiction to 
which the laws belong, but when cited in other jurisdictions they 
should be identified by the abbreviation of the name of the specific 
state for which they were made. For instance, the North Dakota 
Compiled Statutes when cited in another state need the abbrevia 
fon, Nee. or. No, Wak: prefixed to “Comp. Stat.” 

Municipal ordinances are cited with comparative infrequency. 
The ordinary abbreviation is “Mun. Ord.” and data should be added 
therewith indicating the title of the ordinance as well as the chap- 
ter or other division referred to and the name of the municipality, 
so as to sufficiently identify the enactment with certainty and enable 
one to find it readily. 

The abbreviations constantly used for citations in briefs, opinions 
of the court and in legal compilations generally are not always used 
in more discursive articles in law journals and elsewhere especially 
if they are not intended for the legal profession alone. If the cita- 
tions are not numerous, condensation is less important. At any rate, 
citations should always be full enough to be understood by those for 
whose use they are intended. 
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EXAMPLES OF VARIOUS KINDS OF LEGAL CITATIONS. 


REPORTS. 


American. 

Shaw v. Wilkins, 8 Humph. 647. 

Davison v. Johonnot, 7 Met. (Mass.) 388. 

Detroit v. Michigan C. R. Co. 156 Mich. 121. 

Stolle Stone Co. v. Missouri P. R. Co. 189 Mo. App. 683. 

McCurry v. Hooper (1848) 12 Ala. 823, 46 Am. Dec. 280. 

Cold Blast Transf. Co. v. Kansas City Bolt & Nut Co. 114 Fed. 
fi oO. CNA ea 57 Lik oA OU Oran, note: 

RahersveRaher, £50 deway 511, 3551 .R ACN Sai 2 20 NG 
W. 494, Ann. Cas. 1912D, 680. 


English. 
‘ThesBemina (1o87°C. a4) 12) RY IZ rob, Divas. 
Yarmouth v. France, 17 Eng? Rule Gas. 217. 
Thorogood v. Bryan, 8 C. B: 115,137 Eng? Reprint®452, 03s 
ig Kea get eure cle 
Lhompson v. City Glass: Bottle Co. [1902] PAK Y By 233nyieics ye 
Ke BING S, 2145585 1. ls NSS 2661, 1S" PimesilzbR Gg: 


STATUTES. 


Gen: Stat. 1913, Sec. 3848. 

Wey, statat9 ls (Cry Code): ps $234. 

Const chapy 2 pec. .05s 

Gen. Laws 1875. 

Act of 1862, chap. 54, Sec. 49. 

subsection Z-of Sec: 2, chap; 602, Acts of 1907. 

35 Stat. at L. 65, chap. 149, Comp. Stat. Sec. 8657, 8 Fed. Stat. Anno. 
Zdveds p. L208, 


COMPILATIONS. 


Ze RR. Cilys [49; 

29=Cyc. 543. 

Coe CG. i. TaxnaSec.407; 
liza, & Ene. nce law .199: 


TEXTBOOKS. 


6 Remington, Bankruptcy, 3d ed. Sec. 2678. 

| Shearm. & Redf. Neg. 6th ed. Sec. 65a et seq. 
{ Dresser, Employer’s Liability, p. 228, Sec. 46. 
Jones. Lv. Seeal2? 


- ABBREVIATIONS 


LEGAL PERIODICALS. 


3 Columbia L. Rev. 447. 

iM Cente]. 12e 

23 Case & Comment 44 (June 1916). 
DUN. BAS \outes27—6 (Aug. 1923). 


ABBREVIATIONS OF LEGAL LITERATURE. 


A. 

TNE lS Bese EY aga On I ek li Am. & Eng. Annotated Cases. 

eee COT Da: (aS. aoe eee Am. & Eng. Corporation Cases. 

Store Cas IN. One Am. & Eng. Corporation Cases, New Series. 

OND DURA ODNett get a Abbott’s Admiralty (U. S.) 

PADDLE AD) Sue DCC Ng en eee eect ee 5. Abbott’s Appeal Decisions (N. Y.) 

PADOMPDCCCI elitr tee eee ete Abbott’s Reports of the Beecher Trial. 

ANGLO: UDG ae a <a nae ys ecaiaca aia Abbott’s Dictionary. | 

PMS a Coy eens are Abbott’s New Cases (N. Y.) 

16 8) thy Hl a Abbott’s Practice (N. Y.) 

JNU) oly 0 SAD SI, a eA Re er Abbott’s Practice, New Series (N. Y.) 

NYS) Sy (I aby St net rica cna Abbott’s United States. 

PASISOCK INGA Naren VV «ae A’Beckett’s Reserved (Equity) Judgments. New 
South Wales. ) 

PAabeCK eine l ek bes eek A’Beckett’s Reserved Judgments. (Port Phillip.) 

BN Mestad IECES 5 DES oes EC cea et American Bankruptcy Reports. 

ENO euler ON, ek tek ee American Bankruptcy Reports, New Series. 

Peo OUn Ne Ge aoc eee ee ae Law Reports, Appeal Cases (1891 onward) (Eng.) 

SENCLCOXOY Lee Ec RE SNE Pint 9 Acton’s Reports, Prize Causes, English Privy Coun- 
cil. 

te BO prada DLO Sire 2 ap doers eae American Decisions. 

iA elor Cotud ie aareNee Sete, heres heey Adolphus and Ellis, Q. B. (Eng.) 

ANG Ie hal OM hep Se mae lad ce Ree Adolphus & Ellis’s Reports, New Series, English 
Queen’s Bench (commonly cited Q. B.). 

Adams —..<. See I EE Adams (N. H.) 

Wddams,, Beck, KRepiee 2 Addams, Ecclesiastical (Eng.) 

ING IG SO eee ee Ee os ae Addison (Pa.). 

NGG HO Seach te plc Adam’s Justiciary Reports (Scotch). 

Wa SW oot ta ck et Ne A, Nan ls Agra High Court (India). 

JERE E CN TSM 8 Pe I cell Sete Be Agra High Court, Full Bench (India). 

JN 0S se SS Sais AAR al Re Aikens (Vt.) 

Ape Vic liteeks oe sere EE A. K Marshall (Ky.) 

AN Eel Ii eis eget Dade eae ee es Alcock & Napier (Ireland). 

SUI, co aot ST Se Ses A eee ae Alabama. 

PEA poe ue Pe eee Alabama “Appeals. 

FAC Nite Supe eeee hie Rie Take) Alabama Reports, New Series. 

PD Oe ee Cac tess ee! en. Alabama Select Cases. 

TMG) Gio ote BI Alaska Reports. 

He koa Bay A [i ieee Se ae ae oe Albany Law Journal. 


mrleccics egy Wasnt Fe _Alcock’s Registry Cases (Ireland). 
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Ald? ke 2 ee 2S eae 2 eee Alden’s Condensed Reports (Pa.) 

iN (cy) acetate Rae AR Pe) Aleyn, K. B. (Eng.) 

JON SA piles Saks aati Sat Mire te 5a Allen (Mass. ) 

PAV TeTINCING io igen Ae te ee Allen’s New Brunswick Reports. 

PCO ae oe eas ee Meee oe Ane Oe Allinson, Pennsylvania Superior and District Court. 
All Serv ee Allahabad .Sertess Ibawa Reports <( India). 
5s eed Dag! ° eae ice aleaed Sires case ee A eee Alberta Law Reports, Canada. 

A LaRe 2 2 ee American LawsiReportssAmnotated. 
ACR. es a! ee Argusilaw, Reports,eausuralia. 

PONS Cd Lo dR RN plat le ln Alberta Law Reports (Canada). 

PAULL emeC eters ees ee Pe Pee ae Alberta Law Reports. (Canada). 

(ed ia te aa we ke RR a a Ne Australian Law Times. 

Ama Eng, Dec in Ng. 2 American and English Decisions in Equity. 


Am. & Eng. Enc. Law ___..____. Am. & Eng. Encyclopedia of Law. 
Am. & Eng. Enc. Law Sup. Am. & Eng. Encyclopedia of Law, Supplement. 


Atanooliner Pat. Cas: as teas American and English Patent Cases. 

Ati ne. Cas ce as Am. & Eng. Railroad Cases. 

Ams colin, RoCas ANS. 28 2 Am. & Eng. Railroad Cases, New Series. 
iia, eines, IR et a American Bankruptcy Reports. 

Am, Bankr Rep. N.S. 222 American Bankruptcy Reports, New Series. 
PAC) emma s Soe Se aoe I ee ee Ambler. Ch. (Eng.) 

igo Cg WN Fes aie Sei Se eM et se American Civil Law Journal (N. Y.) 

Am. Corpo Gacy 4 nt a Reet American Corporation Cases. 
AmeaCrimialhtep jyetc se American Criminal Reports. 

Ha Nan Well BJ Veg nul Ml cone Pk Geen 2ee American Decisions. 

PATI IS) LCs peer tee we ae eee American Digest. 

famiallec: Cag, 222i oe American Mectricali@ases. 

PATHS TsaLice pee cae 2 RS American Insolvency Reports. 

Atte Out Ola are 8 ke a. American Journal of Politics. 

NGI AT OUT a OCue 2 ea Oe ee American Journal of Sociology. 

TENGRNS ir oh as inc aa ewe RE ea American Jurist (Boston). 

Nea. eat Case 2. a ee American Leading Cases (Hare & Wallace). 
Amie atl a6 sb eee ee Se ay Sharswood & Budd’s Leading Cases on Real Prop. 
Poe sey Cored Gf eet, Se eam eels eT See American Law Journal (Hall’s) (Phila.) 
PAs Nye ewes tet 2 yk American Law Journal, New Series. (Phila.) 
Js Wed RG © Meelis Bec American Law Journal (Ohio). 

PAM a NCC an ae ee A American Law Record (Cin.) 

Nimes Ieeet IN SiGe eee American Law Register, New Series. 

Americ. Reg WOeo ne American Law Register, Old Series. 

Am. LU: Rev. 22.22. American ‘Law Review. 

Noe Be saan MD) os oy eee a eal rs Be oe American Law Times Reports. 

Peviniiee | Daath, GES ACNEN oat American Law Times Bankruptcy Reports. 
Arama Neg. (aS, -. es Petes eats eee, American Negligence Cases. 

PNW NCO NCD, i oc. es ee es American Negligence Reports. 

NEVE O Oe RCD, 22 sees American Probate Reports. 

DG ties Lshey Die) aa ie eles American Practice Reports. (Washington, D. C.) 
Ata Reem corp: Rep 222 ee American Railroad and Corporation Reports. 
UU AINE Oe ee Dee American Reports. 

DAG Re en cae Nowe 2h American Railway Cases (Smith & Bates). 


Am. Ry. Rep; 2... = American RailwayKeparts: 
Am, St. Rep... | bAmerican states epontce 


ABBREVIATIONS 121 


Am. St. Ry. Rep. _<...______-_ American Street Railway Reports. 


asm Partai Cass. peri tas Cox’s American Trade Mark Cases. 

(dey apts 3) 5. te ee eee Anerson, ae ( ngs) 

PANN ROWS. ot os ate Dee re ae Andrews, K. B. (Eng.) 

UNDO GODS, eB ae Reena Me a American Annotated Cases. 

GNC Oe gece irene = ler ta ea Anstruther, Ex. (Eng.) 

Pwation,.NaPiteneeme  . 2 Anthon's-Nisi-Prius Reports (N.-Y:) 

15 Gn Uiagod IY c\ 6) ott k ein 5 Ae RI Anthon’s edition of Sheppard’s Touchstone. 

SEND Die ep naicns ae ae Bp Appleton (Me.) 

ve cae GO a a» I a a a eae Law Reports, Appeal Cases (1876-1890) (Eng.) 

PADD ewe AGak SONG, eee ae oe Sevestre and Marshall’s Bengal Reports. (India.) 

NOC Cay CDs tee Joe ee Appeal Court Reports (New Zealand). 

ANSTO. IGG, hc CA a South African Law Reports, Appellate Division. 

VO AC Ate keh s ee Appeal Cases (D. C.) 

Aa aL) Nee Oe tnt tat ee Appellate Division (N. Y.) 

EDO Nee 7 te er Pntagee Bh SOE Appeal Reports (New Zealand). 

PNDAIN COAG) Cts ls er ete at Ontario Appeal Reports. 

IBN RR 5 PERF ITE OY i re American Reports. 

PATRI Timbers Peete: 20S oa te Spas Arbuthnot’s Select Criminal Cases (Madras). 

PME God pe reek oe eS American Ruling Cases. 

pxmeniects edt. 0. Architects’ Law Reports (Eng.) 

ANTS ad Cd ad Gr ae ee Archbold’s Abridgment of Poor Law Cases. 

PN S aly So IN pea et Aa en Argus Law Reports (Australia). 

LEN OTS aly cae a Arizona. 

EM cS. ce se Re eS Arkansas. 

LED NEN ese ese nO ele Oe Arkley’s Judiciary Reports (Scotland). 

ad Soll Dey ok [ee eee Si gE Arkansas Law Journal (Fort Smith). 

Pumice bts Ps Cason A oe ee Se Armstrong’s Breach of Privilege Cases (N. Y.) 

PAINS cAc OM lbleC ee * Seed foo Armstrong’s Contested Elections (N. Y.) 

LC ERTSE A TSE @ eons a ORT a ae Armstrong, Macartney & Ogle’s Irish Nisi Prius 
Reports. 

RIO | Ce ete On ag ee Arnold, C. P. (Eng.) 

Amold a. HH. =... Arnold and Hodges, ©. B. (Eng.) 

PAENOUROCUEL. (bi Ge. ee Arnold and Hodge’s English Bail Court Reports. 

PxanOldeectl bt Gas. sae ok Arnold and Hodge’s Practice Cases (Eng.) 

PUEROL MH eCA aS, eek 5 eo Arnold’s Election Cases ( Eng.) 

GRC Gah Geen Arnot’s Criminal Cases (Scotland). 

ENGINT Tbe) tose oie cc a Seale Ashmead (Pa.) 

ANS OST EN aoa Ded Ocean ee ma Aspinall. Maritime Cases (Eng.) 

PNGRO pean Wau ee Eee American State Reports. 

TNTG (gn Oe ae pe a tod Atcheson’s Reports, Navigation & Trade (Eng.) 

NG eee Soa Ce BE a eRe Atkyns. Ch. (Eng.) 

EA ee = ane, at es Red TE Atlantic Reporter. 

TANCES LG Se a a Atlantic Monthly. 

ETE OG ies es £8 ee Oo eee ie Auchinleck’s Manuscript Cases, Scotch Court of 

Sessions. 

FTES ee 1 pb Seite oe Vs Austin’s English County Court Cases (Australia). 

LACE el Ck Cat eat ale ae Austin’s English County Court Reports. 

Austin (Ceylon)j. = Austin’s Ceylon Reports. 

INGE ah Dig a See ee Australia Commonwealth Law Reports. 

PXTISED UE plea arte eS Australian Jurist (Melbourne) 


Nishio ols ee ___ Australian Law Vimes. 


122 LAW BOOKS AND THEIR USE 


Bye 

Vi Seta B hi peenemce ante dae ieee, UR > safer Bowler & Bowers, vols. 2, 3, United States Comp- 
troller’s Decisions. 

|p caurohieg| oh pe men ewe Aisi eB Ae we cee) Bench and Bar. 

B. & C. R. (preceded by date) __ Reports of Bankruptcy and Companies Winding up 
Cases (e. g. [1918] B. & C. R. (Eng.) 

180s Yokel peg Wari aaa La ene et Benloe and Dalton (Eng.) 

B. & F. TT Broderlip & Freemantle, English Ecclesiastical Re- 
ports. 

Boog Be Cin) Case eae eee Bennett & Heard’s Leading Criminal Cases (Eng.) 

Bee AV LAC Nees ae ee Browne and Macnamara’s Reports ( Eng.) 

BOS. 2. 2 eling & Vanderstraaten’s Weporte a ev.on))). 

Bac eADing A Ee acon s Abra giment: 

Bailey Cas ee eee ee Bail Court Cases (Lawndes and Maxwell) (Eng.) 

Balu C te Rep ese eeere ee ee eee Saunders & Cole’s English Bail Court Reports. 

|B HN 7: 8 Say eer ean Ao 4k Ce Oe Baildon’s Select Cases in Chancery (Selden Society, 
ol. X.) (Eng.) 

Rat ee Cp eeoe eo  ee eeee anleves ELGUIEVCo Cm) 

LEA Da) AR ee St Be ra rs Bailey’s Law (S. C.) 

STA 6) eee ee MRR Nd tie Eytey® 

SEE le Tae See ie OO Men RET Balfour’s Practice (Scotland). 

IB Seat spe eee ee ee, Ball and Beatty. Ch. (Ireland). 

Bal eae ean sy tes Bone ee. Baltimore Law Transcript. 

Beewall eareteal Fats IROS aoe eet Se Bankruptcy and Insolvency Cases. 

NON a ey (DEL, Skat Se PIA ot et RE Tot Banking Cases. 

Banks GeaRep ie. 5. ere es eee Bankrupt Court Reports. 

Banceris aw yy se ee Banker’s Law Journal. 

Atk OO ie os 2 eo on at National Bankruptcy Register (N. Y.) 

Bank. Rep. = = American Law Times: Bankruptcy (Reports: 

Bann. - ______________....__._ Bannister’s Reports, English Common Pleas. 

Bann. & enh. Pei eNO Conk ets eee Banning & Arden’s Patent Cases (U. S.) 

Bani tise ek eed Lee ee Bannister’s edition of Bridgman’s English Common 
Pleas Reports. 

Sailer owen Olvcpe O e e Barron and Arnold. Election (Eng.) 

Sate Oe pik et en Ane Barron and Austin. Election (Eng.) 

Shi Viele Oa Selo Cee LR ee Barbour (N. Y.) 

BAarD: a en ee eee Barber (Ark.) 

| 62284 5g 3 ©) 1 Pedi Senet oa Ms emesis Barbour’s Chancery (N. Y.) 

|S hula PL Ee bepah eds cet etentc alas alll ne na 2 Barber’s Gold Law (South Africa). 

1S Naat dal Ro) aie ates ote 0 Bar Examination Journal (London). 

arn. OC INGs anc ote Seth eee eee Barnewall and Adolphus, K. B. (Eng.) 

atti Adee ee Ae ee Barnewall and Alderson, K. B. (Eng.) 

ameroc C1. See See eae ae Barnewall and Cresswell, K. B. (Eng.) 

Raritan (Ni. 2. ee gee Barnardiston. Ch. (Eng.) 

Batiand eis Boe oe ee ae Barnardiston. K. B. (Eng.) 

bar essen es ee Barnes’s Practice Cases (Eng.) 

Barnes's, Fed. Code a Barnes’s Federal Code. 

Barnesw i Notestes sta Barnes’s English Common Pleas Reports. 

Barnet ______..____________._... Barnet’s Reports, vols, 27-29. English Central 


Criminal Courts Reports. 


ABBREVIATIONS 123 


Baier Fo ee Oi oe eee Bart. (Pal) 

Dane ee Ch, CAs re wei eet ees Bartlett’s Congressional Election Cases. 

Bates ly, 12. 5 Rea eee Sete 8 2) Bates’s Chancery Reports (Del.) 

SSA elite ee eee Oe OL! Se IB, oleae Batty, K. B. (Ireland). 

| da <a ire eee 0 be eee Baxter (Tenn.) 

|e 8 ee eer Seas wire ee Bay (s.nCs) 

| Si Cy eee Fae D0 sa are tae British Columbia Reports (Canada). 

1S OS IR 7 Aide: all Set aden ces a ee Lowndes and Maxwell. Bail Court (Eng.) 

Cae pe meer eerstek bop Se Saunders and Cole. Bail Court (Eng.) 

| Basil: Slee Aas is as ae pelea ede te Pee et Beasley (N. J.) 

GARe VL e RED ss) 62) oie Beatty. Ch. (Ireland). 

| SESE, Sc aN ee Senne, eee Beavan. Rolls Court. 

Beav. & W. Ry. ates oes aren d Beavan and Walford’s Railway and Canal Cases 
(Eng.) 

Bed ek Cas.) ee kee ee English Railway and Canal Cases by Beavan. 

RSA Vy ed Peed Be enh tetaee -4 see So Beawes’s Lex Mercatoria (Eng.) 

[BGS eal Lam sede aA ed Son ese Br Bee( UZ 53) 

pelle ween ek oth ee H. L. (Scotland). 

Stoll Re WEN GY Rik Gy Le Re ee ee nate Bell’s Scotch Appeals. 

[BY SLI IS S| Ql eeu Si eas ana a Bellasis’s Civil Cases (Bombay). 

Bellasis. eum Cas. Bellasis’s Criminal Cases (Bombay). 

1 3d i BE Ko een eee a Renae ae Bell’s Cases Scotch Court of Session. 

BeleG@as sen rena Vill ease Brooke’s New Cases (collected by Bellewe). 
Beers tical te Bellewe’s English King’s Bench Reports (time of 
Richard II.) 

| By UP Ga CARs Mere coho en Meee hers Bell. Crown Cases (Eng.) 

Belin a Hl Cae oe eee Bell’s Reports, Calcutta High Court. 

eliGreG aslo. © ety Sele Beller’s Criminal Cases (Bombay). 

Belliabicts) cca eee Bell’s Dictionary of Decisions, Court of Session 
(Scotland). 

ei exer eee ee Oe Bellewe’s English King’s Bench Reports. 

1 EGTA CGH SI ec see ca A Bell’s folio Reports, Scotch Court of Session. 

BelUNGiny) ieee ees oe ee Bell’s Reports (India). 

yall, QS Ore) Wey =e Bell’s octavo Reports, Scotch Court of Session. 

TBYOUIE eds M Cee So Foe PO ee apres Bell’s Cases in Parliament, Scotch Appeals. 

Belle mecc asi i ee Lee se Bell’s Cases in the Scotch Court of Session. 

ELGAR UD Dae ee, hn Belt’s Supplement to Vesey’s Senior, Chancery 
(Eng.) 

Eh Staly de veka aha Se wea es Oe Benedict (U. S.) 

Tah ech be) Wat © San ORL ee seen Bennett and Heard’s Leading Criminal Cases. 

OI el wk eee ee ee Mes Se Bengal Law Reports. 

Bengoliaks App: Gas, 2 23s Bengal Law Reports, Appeal Cases (India). 

ES ervorm ea icmle ayes een tee eke Bengal Law Reports, Privy Council .(India). 

Beng. Wak OUDP week ew a Bengal Law Reports, Supp. (India). 

Bene ROO CAR dee he eS Bengal Sudder Dewany Adawlut Reports (India). 

pen eee eee ewe Benloes: enelisn: Common, Pleas. 

Benl. & Dal sare ley ed Sec ee ae Benloe and Dalison’s Common Pleas. 

| SAS) a ng 8 A tee a RR Benloe’s King Bench Reports (Eng.) 

| BLO ait ieee law | Se ne oly an Bennett (Cal.) 


TE pe ere ee Pe Bentley’s Reports, Irish Chancery. 
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BeOS eck renee. hen tot See Queensland Law Reports. 

Bets Gk =. SE Se Ee a Ts Berton’s New Brunswick Reports. 

erty ee ot Oe AAT Pe aa teere a Bernard’s Church Cases (Ireland). 

Best Oc ov ee ey ne Best and Smith. Q. B. (Eng.) 

BB Vie Ties ee Sages ee Mer Beven’s Ceylon Reports. 

| B50] She ee ate rt OS Bibb (Ky.) 

Bick Cin.) i Ae eee oe Bicknell’s Reports (India). 

Dy Viale le Gees AUER Res EERE Es Bee snes -Bignell’s Reports (India). 

Digg Cas Ont eee eo hw A Bigelow’s Cases, William I. to Richard I. 

UBT AVS grace ee ia A Nae RAP SAE TR Ds Bingham. C. P. (Eng.) 

ings Ni Grice se ee So eee Bingham. New Cases, C. P. (Eng.) 

par en ee ee ee ee, Binney (Pa.) 

Die EAS LES oo as Oe Medes: Bissell (U. S.) 

Bitte ty Qcags sees ae ee Bittleston’s Practice Cases in Chambers under the 
Judicature Acts (Eng.) 

Bitte Repeal © ieee ate eee Bittleston’s Reports in Chambers (Queen’s Bench 

Division) (Eng.) 

UES ig pment ee ae ek) | Black (U. S.) 

Blocks Condwhk epee sc. os eee Blackwell’s Condensed Reports (IIl.) 

BAYS oD aera Ge eee ee Se Blackham, Dundas & Osborne, Nisi Prius Reports 

(Ireland). 

Black: (20 4s se see eee ae Blackford (Ind.) 

Bion a oecia. Fee ae Blackstone’s Commentaries. 

Blande@ hes. See 2 ee ee Bland’s Chancery (Md.) 

DB latciit ae eee ie ee eae Blatchford (U. S.) 

BIAtCh ty Ou, Plt. bee ee Blatchford & Howland (U. S.) 

latch tek tize ac ee Blatchford’s Prize Cases (U. S.) 

Pletal sates © eure SLC oe H. Blackstone’s Common Pleas ( Eng.) 

[SN GCSa oi de cade no ree akan See OR Dl Bligh: > Ho Lat Eng.) 

ion gm Se lave 15208 ene cin et Bligh. New Reports, H. L. (Eng.) 

RS ett pee hk oe ears ate Oe es Bluett’s Isle of Man Cases. 

ire VV enc ak ara hs eee Sir W. Blackstone’s King’s Bench (Eng.) 

ee lonep es. te AC Tee B. Monroe (Ky.) 

BONTOOLCy ete ses ee ne ee Moore’s Reports (Eng.) 

PB otalve Ae We tes Vicia eaten oe oes, Bombay Reports, Appellate Jurisdiction (India). 

Bonih, Ga Crees ee fee es Bombay, Crown Cases (India). 

Dombohel Cte ast 8.2 ek ee Bombay, High Court Reports. 

Romi peel pms ee ee eee Bombay Law Reporter. 

Ls Yor oto © ep Orly ee baceie Waa Ge oS Bombay Reports, Original Civil Jurisdiction 
(India). 

Byersulatetclad Oy C= ee eR ee, 98. = Bombay Select Cases. 

OM DA CES. eae ees ane Bombay Series Indian Law Reports. 

Domed tao! lis Somes ee ees. Bond (U. S.) 

| S05 fee a te «POUND re Borradailles, Reports (Bombay). 

| SCCM ill gpauecenee Mercys Sai = WEE PALS," Bosanquet and Puller. C. P. (Eng.) 

Doom l.: IN why ee eee eee eee Bosanquet and Puller. New Reports. C. P. (Eng.) 

OSE Ns ea. 8 oy Boston Law Reporter. 

DOstae Ol Rept 3 ee ame ne Boston Police Court Reports. 

BOs waa ec. ee ree Boswell’s Reports, Scotch Court of Session. 


POS Wine ea cc a's) Lee Bosworth (N. Y.) 
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Bott, Voom law Caste =e es _Bott’s Poor Laws (Eng.) 

Bowles eee 2 Boulnois's- Reports (Bengal ): 

Bomise,4. sce 8) Sco kek Meee 3) _Bourke’s Reports, Calcutta High Court. 

Bouvele is Ot pee ees ee uw Bouvier’s Law Dictionary. 

Bibles tt \Cact a: ie we eae sen Bovill’s Patent Cases. 

BOVGe Be oA 5 2 latte Bs ee es 2 8 Boyce’s Reports ( Del.) 

Br & Colmbtize Gases... tee? British and Colonial Prize Cases. 

ac tae ena rere ee be Bracton De Legibus et Consuetudinibus Angliae 
(Eng. ) 

Birdie cabo Rs RK eee OLE Bradford’s Surrogate (N. Y.) 

Bedi pe eee = a i Bradwell (Ill.) 

Branch 2 a teeaa, eile Sete Oa toe 5 tae eee eS Branch (Fla.) 

jes Seen ee ee Oe ree Brayton (Vt.) 

Bye td eel Cp, ORS ak tele ae eee eee British Ruling Cases. 

[St ce 4s ¢ Ce ee eee le ep ean) British (or English) Crown Cases (American Re- 
print). 

Breese NY PRN eI oS PAO Ae Breese (Ill.) 

eG Ok. ee ee ae Brevard (S. C.) 

Brewstame oe! ie. Ph Pog Brewster (Pa.) 


[Lali @ ane ee ee mn O. Bridgman’s Reports English Common Pleas. 
ieicutive ae) ee Brightly’s Nisi Prius Reports (Pa.) 

Brightly, Elec. Cas. Brightly’s Leading Election Cases ( Pa.) 

Brit. Quart. Rey. British Quarterly Review. 


et Cl ee ee ne oe Brown. | Cheo(iing:) 

oc Se he Ee Brockenbrough (U. S.) 

Bice ocd times he, Nie bls, Brockenbrough & Holmes ( Va.) 
Brock (Gas. 22.) sere ms Brockenbrough’s Virginia Cases. 


Brod yar bee ee On 
Brodix, Am. & E. Pat. Cas. 


Broderip and Bingham. C. P. (Eng.) 
Brodix’s American & English Patent Cases. 


Biotec oe Brown’s Ecclesiastical Reports (Eng.) 

[Buoy NG Tete Gz iy eee eee ek Browne’s National Bank Cases. 

BrowNe bee ees ee wee 8 Brown’s Michigan Nisi Prius Reports. 

EB TOMN Ried ashe ee ol sue Bae ak Brown’s Nisi Prius Cases (Eng.) 

lewtool ee: PNiieS 2 ee Brooke’s Abridgment. 

UGOKC MUG) emote ee ec Se Brooke’s Six Judgments in Ecclesiastical Cases 
(Eng.) 

Bi O kane N ean @ece eee  ar Ary eee | Brook’s New Cases (Eng.) 

Biro ot ee (On ct oA ee Brown. Cases in Parliament (Eng.) 

Bromoy lone a mene tint 2 V8 2! Brown’s Synopsis of Decisions, Court of Session 
(Scotland). 

Brownstein. «San BN Brown’s Reports, Scotch Justiciary Court. 

ES ROM Ce ae ce a ee ee Browning and Lushington. Adm. (Eng.) 

[Brmehriihy gNohnnls < e Brown’s Admiralty (U. S.) 

Bic O will) 1 Gy eee en Brown’s Law Dictionary. 

[BARON IGA -ceuce 20s oe Pe Oe De Browne (Pa.) 

Browne, Banka Cas.ett 2 2 do Browne National Bank Cases. 

ro wallagors Cy eee wecss Pee SY Brownlow and Goldsborough’s Common Pleas Re- 
ports (Eng.) 

Browarmo Uy une ek Brown’s Supplement to Morrison’s Dictionary, Ses- 


sion Cases (Scotland). 
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BYices = ack ta A ee 6 ae Bruce’s Reports, Scotch Court of Session. 
Brunner, Col. Cas. .__._____Brunner’s Collected Cases (U. S.) 
chi noo Set eas Sere x I Buchanan’s Reports (Cape of Good Hope). 
BS chan, ees oe el ae Buchanan’s Reports, Court of Session & Justiciary 
(Scotland). 
BUCH ADD: Cas: ka cee. a! 2a Eee Buchanan’s Reports of Appeal Court, Cape of Good 
; Hope (South Africa). 
Duckie. <omialn sty aie S| Buck Bye (ings) 
Bick Cooke oss ae Bucknell’s Cooke’s Cases of Practice, Common 
Pleas. 
Dil OUIPEr ets aut eo ee Sheldon’s Superior Court Reports (Buffalo, N. Y.) 
Pt Ns oe ee as, oped Dee Buller’s Law of Nisi Prius (Eng.) 
PSUs ti se eens, om ne Oe Bea Bulstrode. K. B. (Eng.) . 
BS CDT ale eae ae et 4. gil Bunbury. Ex. (Eng.) 
BAe Kel poeeet, Pee oo Pela Burke’s Celebrated Trials. 
Burlesque Rep. 20. 2 24 ee se Skillman’s New York Police Reports. 
[eilh coger Da Ml Co leant meee oie 1m ewees Burmah Law Reports. 
OT gs = erent Sar Ae Eee Burnett ( Wis.) 
Che 1Cta Se ee Bee eee Burns’s Law Dictionary. 
BUriet ie tedee rts ot oe a! OO Burnet’s Manuscript Decisions, Scotch Court of 
Session. 
| sh1 ie cyst ieely Res Se aOR LE Te ISPS Ue Burrows. K. B. (Eng.) 
1340 hal) (ch a RE Se cee Ae Burrill’s Law Dictionary. 
Burreliark eae a eee Burrell’s Reports, Admiralty ed. by Marsden 
(Eng.) 
ULre meth CAS eee ae ere Burrows. Settlement Cases. (Eng.) 
Is Ciietin Ge VL es i 2 ee eo Burrow’s Reports, temp. Mansfield. 
Biter ay ltr ater oe ns Me Burr’s Trial. 
Durie as eG fl eran Oe Pee Burton’s Collection of Cases and Opinions. 
PSD placed ec ot et eas ne Busbee’s Equity (N. C.) 
Bus yee ee 2 oe eee Busbee’s Law (N. C.) 
Bush” bcos eee eee eee Bush (Ky.) 
| SEN ERT CAM Goo apse a semen Butterworth’s Workmen’s Compensation Cases 
(Eng. ) 
Cr 
Gal Ber, pees eek © earn ie eee Cababé and Ellis. Nisi Prius (Eng.) 
Odie Cass ees 3k 5 a Te! Caines’ Cases (N. Y.) 
ines; ee eee ee ts Fee RE or Caines (N. Y.) 
AOA oA ee oo eee California. 
OA NDP osace oe tee en he ares California Appeals. 
Oales per, 302 ee oe ee Calcutta Series Indian Law Reports. 
fees OV < Ns 338 ee ees ae Calcutta Weekly Notes (Ind.) 
OA a one ee ee Caldecott. Settlement Cases (Eng. ) 
Cade Lag. Cas. 2 ae eee ee Caldecott’s Magistrates’ Cases (Eng. ) 
Crema nAccr. L)éci- = eeieeees ee California Industrial Accident Decisions. 
Calppi ss oe eee California Jurisprudence. 
Be 2.) - eee RES ea oh che reer Call -(Va.) 


Cal icepnce. 2... eee eee California Legal Record (San Francisco). 
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Cael eee ee = Calitormiai law journal. (San Erancisco). 

Galei tebe...) “7 if eae eee ___Calthrop’s City of London Cases, King’s Bench 
(Eng. ) 

CalsUnrep, 22 ae eee “Calitornias Unrepotted Cases: 

Cam... 6 IN. 2 7 Cameron & Norwood’s. Conference (N. C.) 

CAMETON -. ee, eee mee et Camerona Upper Canada OQ. B. 

Cameron Cas, ________________Cameron’s Supreme Court Cases (Can.) 

Cameron Pr 2 Cameron’s Supreme Court of Practice (Can.) 

Capp ee ee Campbell yNisiartius (Eng) 

Canadian Rep. A. C. __.._________._.Canadian Reports Appeal Cases. 

Canal Zone Sup. Ct. _...___.__... Canal Zone Supreme Court Reports. 

COAIMNT een Peet ee he PG oe Ae Canadian Bankruptcy Reports Annotated. 

Ome Oli CaS. ah Po eh Commercial Law Reports of Canada. 

Caner tint Caso es Canadian: Grinunal Cases. 

ORNRIS. (tM at il OR ae a Da eee ee Cane & Leigh’s Crown Cases. 

OI), OD GS (i ween es ine ole Exchequer Court of Canada Reports. 

CoG ee ert Canadian Gazette. 

(OH iS bis ud fie Dersecth Matsa ee Pa ene eI Upper Canada Law Journal, N. S. and Canada 
Law Journal. 

Craig pee eee eee ee Canadian Law: (Limes. ( Ontario). 

Orla tee) cc, IN we Canadian Law Times Occasional Notes (Ontario). 

(ORTIE UIY ROF aie al feet ieee eek eee, eae Canadian Municipal Journal. 

amp a Cages 2 ke eee Canadian Railway Cases. 

Wann G. eee Supreme Court of Canada Reports: 

NGS? tod ie | [pee ae eee ee wad Cape Law Journal (South Africa). 

Nope s WME aie Seo alee ee Cape Provincial Division Reports (South Africa). 

(Seo a Opal RR aa Se ge 5 erent ee Cape Times Reports of Supreme Court of Cape of 
Good Hope (South Africa). 

(Goines Pca Oe omen a  Carningtonland, Kirwanes INisiph riuss( Eng.) 

AOU ar che Ip lie ele tee tepals ee cca Carrington and Marshman. Nisi Prius (Eng.) 

CarrKeO) 2 ee ee Carrow &Oliver’s Railway and Canal’ Cases; 

Cape eR eee ee Carrington and Payne. Nist Prius Eng.) 

(Cone 6 Lager, pee ae eaten ee Carrow, Hamerton and Allen’s New Sessions 


Cases (Eng.) 


Car. Law Repos. Carolina Law Repository (N. C.) 


(Ceige- (OVE eal bie nse eee Se Carrow, Oliver & Bevan’s English Railway and 
Canal Cases. 

(OE Teens Cen eae Co Se Meet ee Carpmael’s English Patent Cases. 

OAT ied ee ee oe Cartan s summary Cases ( India), 

Gatto at een a Pee al Carters Ind.) 

(Cie OLCR Sih sl Sella aie Se Cartwright’s Cases (Can.) 

Cac ume 2 nee ee ae Catteni Cbs (Eng) 

Cai nee ee a 8 Se Oarthows) UK o B: 

(Caraiaay, I acigy IML, (Cars. Cartmell’s Trademark Cases. 

Cartw. Const. Cas. _.________-_Cartwright’s Constitutional Cases. 

EG ee ee ees e Cary. Ch: «Eang) 

CD ee gee ee eh EP Pie ky Fs Casey (Pa.) 

(Sa contemlcirichyeeeene eee Fd er iv Cases terap. Finch, Chancery (1673-1680). 

GacateHatdwee 2 _. (Cases'temp, Hlatdwicke. IK. B.. (Eng.) 


Gis, t King 220 Select Cases temp: King, Chancery (1724-1733), 
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Cas. t. Valbs 3 22) 2 ee Casesitempr bP albottas Cha Uiiags) 
Os) 5 Aiea hy ir Mehl Sen EL ed Common Bench Reports (Eng.) 
GeBUN. S$. Se Common Bends New Series (nes) 


Cabo Ras oi sae eee eee ERS Cour de Blanc de la Reine (Quebec). 

CAC WA eesti dabei es ea Circuit Court of Appeals (U. S.) 

Oe Oe Chron eee ee Chancery Cases Chronicle (Ont.) 

CAD) nese Wie 5. Sah od NIE OR Commissioner’s Decisions, United States Patent Of- 
fice. 

Cae Greets <2 .2 neous | EMERY C. E. Green (N. J.) 

Cent, Cru Cy Ree sea Central Criminal Court Reports (Eng.) 

Cents Crm, Cty Case ie re Central Criminal Court Cases (Sessions Papers) 
(Eng.) 

Gente ict acs era e eas Os ee Century Dictionary. 

Centabig A = 2 eee Century Digest. 

Gent: LA.) Lees ees Rees Central Law Journal. 

Fao Fe Chg cesta Pe ee ae ee Law Reports, Chancery (1891 onwards) (Eng.) 

Chitin © ee eee ee Chandler ( Wis.) 

GievAnp: Cass <a eee Ae Chancery Appeal Cases, English Law Reports. 

(Sori. sank C/K eae s man eee enc Charley’s English Practice Cases (Judicature Act). 

Civar lee OM oo eee Ee, Pee R. M. Charlton (Ga.) 

Colacleieel Cina be, sees Meso ee. T. Ua Ps ChaskonetGa-z) 

Gliises Mute ates: Lo eel ee Yt Saee Chase (U. 5S.) 

liek Ce: oa Ne an eee SS = ZEA Cases in Chancery (Eng.) 

ha Cag Chae: Meee Sees Choice Cases in Chancery (Eng.) 

Ch. Chamb. Rep. _.._ SS Chancery Chamber Reports (Ontario). 

Gha@olk:@ pret. were, wee Ae Chalmer’s Colonial Opinions. 

Grip iive ks Fy eae ot tee Law Reports, Chancery (1876-1890) (Eng.) 

Chester Co. ee peat seek. Se Chester County Reports (Pa.) 

ie yecwe en ee ee Eo eee Cheves (S. C.) 

Chevecr G2.) et eT ee Cheves’ Equity (S. C.) 

Cocalo Gell) els uence ke ae Chicago Law Bulletin (T1.) 

Chicagea vege News... eee Chicago Legal News (IIL) 

Giircazvouly tas 2 ae ate) Se ee Chicago Law Journal. 

(Chnnvearsiey (be; IRGC), csp ee Chicago Law Record. 

Gincara ula le eee <a er eee Chicago Law Times. 

Clip as lO) ace as Be E D. Chipman (V.) 

Gi psa NS eee een eS ener se N. Chipman (Vt.) 

Chitty, ee ee Ee Cinttyn MB a Courtet nce) 

Glaitivn Rirccss wre: Wee ERD te ee Chitty’s Precedents in Pleading. 

@imtty rere: 2 te ee Chitty’s Prerogatives of the Crown. 

Chovees Gass Ch se oes Choyce Cases in Chancery (Eng.) 

SO etreCh ee Precedents in Chancery. 

Ciielaw Bulli = 2 eee Cincinnati Law Bulletin (Ohio). 

Cm. oup. Ct. Rep) = sees ae Cincinnati Superior Court Reporter (Ohio). 

Oier Cts Dec; ia .k ea lee et Circuit Court Decisions (Ohio). 

Cite Ge Rep: 2 28) en ae City Court Reports (N. Y.) 

OiyaGrekep, Supp. 2 ae City Court Reports, Supplement (N. Y.) 

City tral Rec... 2 eee City Hall Recorder (N. Y.) 

Citys Praline, (2) ee eee City Hall Reporter (Lomas) (N. Y.) 


Cine Pa Oeraa, 2) (ee sana Civil Procedure Reports (N. Y.) 
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25" | ae SOE a eee ee Pee Corpus Juris. 

Cra) Can sone Wee ee eee Corpus +] arise anonici: 

Cele Civ: Wei be BE Corpus Juris Civilis. 

Clank, 222) >)... er Rawr Ss Clark i Pas) 

Chak & 1, sees eee ee elarkiand Kinelly. H:.:-¢Eng.) 
Clarkes =.) meseaie ed tar Clarke (owas 


Clarke & H. Clarke & Hall’s Congressional Election Cases. 
Clarke Chie gee Fle Clarke's) Chancery <(N. Y.) 


Clayiygeeeew se ee Claytonis- Reports, English York Assize, 

Cla @hambt Rep, . 48-31 4 a4 Common Law Chamber Reports (Ontario, Can- 
ada). 

Cleve. Law Rec. __.______ Cleveland Law Recorder (Ohio). 

Cleve. Law oe | = s - Cleveland Law Reporter (Ohio). 

Clettome: 2 ss Clerks Home; Scotch: Session «Cases, 

Ce Re ee ie iomc Scotch Reports. 

Cliff. Pigbiinh) Heli ote Cliffard CWS2) 

KCIIG TEA DIC NUG7 NS. eee iii earn ee Clifford Election Cases. 

Grr R, tees la) s (Commonwealth Law Reports (Australia); 

Sag 2 eee se Sea) 2 Calcutta Law Reporter (Ind.) 

Cerin CommonLaw Reports (1853-1855) ((Eag.) 

AOL Med 2 Stee oro YR oa ee SE Coke’s Rep. K. B. (Eng.) 

Cobb. St. Tr. —_______.______Cobbetts (afterwards Howell’s) State Trials. 

RO eke, Gre eed ee 5h DE rind Cockburn & Rowe’s Reports, English Election 
Cases. 

ComO te Gace eo ee ee) 8 County Court Cases (Eng.) 

Com@ ter Ch 4 biter se. 4. Thea Sb vt County Court Chronicle (Eng.) 

Cort eps, Sew a eh DAML Pennsylvania County Court Reports. 

Codey Reps pee cmc <0 here cee Code Reporter (N. Y.) 

Coderivn (NSO: )s eee ae Code Reports, New Series (N. Y.) 

Coley erob. Dec... 2 nese s Coffey’s Probate Decisions (Cal.) 

CO cmelnista © es Se er Coke’s Institute. 

oko es ee oe) Coke MaRS Baling.) 

Colic iCai. Gas. rn et Fie ey Coleman & Caines’ Cases (N. Y.) 

Onl @asn tee see ee € Oleman er Ktasesn(Ny Y.) 

(Ooi ee erm ae Pepe et Coldwell (Tenn. ) 

Commie itt per et nel eC okexon: Littleton. 

OP UGS Ss 20 Ses See eer ees Colles’ Cases in Parliament (Eng.) 

Cole ee ee ee Colonial Law Journal (N:Z.) 

Collects Bankr 2 ss ee Collier & Eaton’s American Bankruptcy Reports. 

Sally © Cases wee oe Collyer, - Ch. Eng.) 

COLO Meee ee eR _Colorado. 

Colon Anpn ee oe Colasado: Appeals. 

ESOL PROP. eet ats Aa Pek Colorado Law Reporter. 

Colt enter ee eee ee Colemaney Registrations s:(Eng:) 

Columbia iB ee Pk? ST EE NN Columbia Law Review. 

(Gai) eee ae Ps oi uso Blackstone's! Commentaries: 

(relent, @e- Ses ae aan en Comberbach. K. B. (Eng.) 

Com, Cas) ee Commercial Cases (1895. onwards) Oe: ) 

Wop me ey ee ae ee Bt Comptroller’ s Decisions. 


Comp. Stat. See nied States Compiled Statutes, Annotated. 
9 
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Comet a ee ee ee Comstock HONmiles) 

Comyns Dig... Comyns Digest of Laws of England. 
Comyns Rep. 2 Comynss EB ( ing.) 

Cond. Eccl. _....-_—S SSS Condensed Ecclesiastical Reports. 


Cond. Eng. Ch, ______________.. Condensed English Chancery Reports. 

Cond. Exch... Condensed ui xchequerheports. 

ConteR. 2 eee Conterencouveports, (NaC) 

Cong. Elect. Cas. _______.____._ Congressional Election Cases. 

Onin ee acer ee OE gee a Connecticut. 

Cannoly wes ene se ae eee Connoly’s Surrogate (N. Y.) 

Connor &)L, Connor and Lawson, “Che (Ireland) 

CONTOY is ee: Se ee Conroy’s Custodian Reports (Irish). 

Const] Rep. 220s Ue ene eee Constitutional Reports (S. C.) 

COG Rep ame or cu es OETA eae Cooke (Tenn.) 

Cooke-& Al, 2) 9 Pe CookeXr Alcock (teland), 

CookeePriCiss... eet t nee Cooke’s Practice Reports English Common Fleas. 

Coopers Geencen <2). oy eee Cooper. Ch. (Eng.) 

Cooper Venn Cha. Sees Cooper’s Tennessee Chancery Reports. 

@oopole a Cass £6 u see ketene ae Cooper’s Practice Cases Common Pleas (Eng.) 

Qoopst=broughame. = = Cooper. Cases temp. Brougham (Eng.) 

Coon ite Cott = Pe ee Cooper. Cases in Chancery temp. Cottenham 
(Eng.) 

Copp. Min. Dec. _______-_--- Copp’s United States Mining Decisions. 

Corb. & Dan. ___-__ Corbett & Daniel’s Parliamentary Election Cases. 

Cong ee ee ee Coryton’s' Reports, (Calcutta). 

@oupe rinses a oe eae hae ae Couper’s Justiciary Reports (Scotland). 

Courier eee ee ee eS Coutlees’ Unreported Cases (Can.) 

(CONTE nfl ee ee eee ae S| Cowen (N. Y.) 

Cow. Cr Rep... - = Cowen's Criminal Reports. 

Cows Dicte 2 ee Cowell eae Dictionary. 

(COR Goby vas, Seok ie weet en oaeite eee To Cowper. K. B. (Eng.) 

Coxe a eee! ores rs) a eee Cox (Ark.) 

Cox & Atk, = Cox & Atkinson, English Registration Appealere- 
ports. 

Coxe Amier tevin Cac en. .2 Paes Cox’s American Trademark Cases. 

toxce Cue tote Pb ale ul Oe Cox, Crown Cases (Eng.) 

Gor at Gia Ori hoe Lol ee oe Cox, Ch. (Eng.) 

GCoxehe © 2a. oe eer eee Coxe (N. J.) 

Cox igs Cast..:12 sess tone Cox’s Equity Cases. 

Comes Vi oorH eee Cox, Macrac and Hertslet’s County Courts Cases 
and Appeals (Eng.) 

oe Varn Cas fo aa ee Cox’s Magistrate Cases. 

re VE CO Sel ee ee Cox, McCrae & Hertslett’s County Court Reports 
(Eng. ) 

GRE NC o0per esac kee Cy PR. Cooper, Cha(Ene.) 

RSD iy ea se ee Law Reports Common Pleas Division (1875- 
1880). 

Oe epee ee ee Common Pleas Reporter (Pa.) 

Ca OOS IAS Oa ae eee Canadian Rep. Appeal Cases. 


Crab et oa Wek eee See ee Crabbe (U. S.) 
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Crabb, Lechnol: ictus 3k sees Crabb’s Technological Dictionary. 
CA Ae Ut I OO © ck See et ee Canadian Rep. App. Cases. 
Oral OC Ps nce eee ee Craig and Phillips. Ch. (Eng.) 
Craigs Sok Poe ee ee Craigie, Stewart & Paton’s Scotch Appeal Cases. 
AC arrcly) Gi oe emer tere Pe” Cranch (U. S.) 
ranch, Os Gwenn tea) _Cranch’s Circuit Court (U. S.) 
Cranch bat eer = «sate tts | Cranch’s Patent Decisions (U. S.) 
CrvApps Repaeeseeres gt hf. Criminal Appeals Reports (Eng.) 
Ore aie toed 01s aden aes WOME CE nat Crawford and Dix (Ireland). 
Crave) 6 Gage Ents 2 Te Crawford & Dix’s Circuit Cases; Crawford & 
Dix’s Criminal Cases (Ireland). 
CreasvacCevlon eset 20 or) we | Creasy’s Ceylon Reports. 
Crecmincoly Was, 225). Alen. Cresswell’s Insolvency Cases (Eng.) 
nite ADD ICD). ch 2 eek oh eee Cohen’s Criminal Appeal Reports (Eng.) 
Crim. Law Mag. Criminal Law Magazine (N. J.) 
Crime daw Rec, 4 Criminal Law Recorder. 
Crimelgaw Rep. 22. tan2 2 Criminal Law Reporter. 
(So GR 0 a ne ae a Sir C. Robinson Adm. (1798-1808) (Eng.) 
ror ars. tf cin Ve ote ced Te Cee Croke’s Rep. temp. Charles I.: (Eng. ) 
Gerona ee eae ee English Maritime Law Reports published by Crock- 
ford. 
nd TIC See es Mok aN ree eee ee Croke’s Rep. temp. Elizabeth (Eng.) 
E7600 [EY Ie ee ee ne Croke’s Rep. temp. James I. (Eng.) 
Sri ice ee a) a es Crompton and Jarvis. Ex. (Eng.) 
Ca iapicg ced Vat as fem ee ee Crompton and Meeson. Ex. (Eng.) 
Cromp. M. & R, ___.._____-_-- Crompton, Meeson and Roscoe Ex. (Eng) 
Ciaswir teat. Casa 4 sare TE Croswell’s Patent Cases. 
Ct. App. Rep. N. Z. _.___. Court of Appeals Reports (New Zealand). 
otek Clg kta ate et eaee eee Court of Claims (U. S.) 
See CATA D Doyo en Court of Criminal Appeal (Eng.) 
CE of sessCas. 2 Courtcor Session, Cases: (Scotland). 
COURT ei ets ak AR Pb a ee Cunningham’s Reports, King’s Bench (Eng.) 
Ola ids Ey GAs eae SRS a Ce gat Curtis (CUES: ) 
ortaiDecete ee tee bas Curtis’ United States Supreme Court Decisions. 
ates cele Wepe teat oc Te Curteis. Eccl. (Eng.) 
Ci cliepemeeen ee eb ee Cushing (Mass.) 
Osher lees as. ee Cushing’s Election Cases in Massachusetts. 
UG 06 Co Ce eee ea ce 8 Cushman (Miss. ) 
Girctrn leprae eet Stee nd ee Custer’s Ecclesiastical Reports. 
Wiper at Cas, esr te Cutler’s Trademark and Patent Cases. 
CAG! bee) RI A Oe aaa Berries sows) Cyclopedia of Law and Procedure. 
aL); 
Le ee SS PLS Se ne) a Dakota. 
SUAS a Ok ote eee eee ee Dalison’s Reports, Common Pleas (Eng.) 
| Bye FoR 2) Di ote] ee el At Nee hg Aa eee Dale’s Ecclesiastical Reports (Eng. ) 
lew beet ee eo Dale’s Legal Ritual (Ecclesiastical) Reports. 
OG Nn Via GEES RE ecterea a Dallam’s Digest and Opinions (Tex.) 
EUW Se Seca a 2 iad ee Se Dallass(Pa:) 


(CPS a ee Dallas (U. 8.) 
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Dalr. Dec... Dalrymple’s Decisions, Court of Sessions (Scot- 
land). 

Daly 2 an nee 2 eee 2 Daly (CNY) 

Dan. =) oe es 2 eS Daniell’s Reports, Exchequer in Equity (ings) 

aa ee ee eee ee Dana (Ky.) 

Dane; Abr i242 2 eee Dane sexbridament. 

Danielle es 2 ee Dame helt. .(Eeng,) 

Danse Ccilal we eee Ye ee Danson and Lloyd. Mercantile (Eng.) 

DiAnv. Abr: 2222s Dt Anver seAbridements( Eng.) 

Daria te Secsy so ers oe Darling, Practice of Court of Sessions (Scotch). 

Dauph. Cos.Rep. 4a eee Dauphin County Reports ( Pa.) 

Dav. (Ir). ee Davys. (or Davisson Wavyis)ekeports (Ireland): 

Dav. & Me tas ae ee Dayisonwand erivale- semis lines) 

Davis: Rep eet 2. sc mat aot aie ere Davis Reports (Sandwich Island). 

Dav. Pat. Gas, 1 2} eee Davies -Patentr Cases: (ae) 

1) i ene AE 9k. Nee Day (Conn.) 

Day, Elec. Cas. 52. = eee Days) lection Cases: 

Dy Col ask tt Pee eels BE eee istrictron. Commniias 

I GAS ax Oe ade oe eet Dorion’s Queen Bench Reports (Can.) 

Da C. pAppat ena Jot A ee Distriet-oColumbiat Appeals. 

C0 pee oe 3 OE Chipman aye) 

Deacon Oot ee Oe ee eee Deacon and Chitty. Bky. (Eng.) 

Deacon, Bankr. (as.: 2 aes Beacon: Bkyse(ing.) 

Deady. een ee ae ee egdve(Uinse) 

Deane & Sp Ecck Rep). Deane & Swabey’s Ecclesiastical Reports (Eng.) 

Dears rae bee. Cae ee ore eL Dearsley and Bell. Crown Cases. (Eng.) 

NO Garces erg: Cys Paseo d he ce ale: Dearsley. Crown Cases (Eng.) 

Dease Aya Deas & sAndexson’s Decisions, (Scotland): 

DecenaW1e ssa ee ee ee Decennial Digest. 

Derr oe oka 9 eee = 3 DerGex. Beyer Cine: ) 

Des. & |. p22 ee eee DeiGex andeloncsaa Cl AppaEnae) 

Heir RS We elt ik A ees OA et De Gex and Smale. Ch. (Eng:) 

eG iON es |e leek ea ee ey De Gex, Fisher and Jones. Ch. App. (Eng.) 

De G. F. & J. Bankr. _____-__De Gex, Fisher & Jones’s English Bankruptcy Re: 
ports. 

De G. J.2& S. 22 De Gex; Jones andiSmith | CheApp. «Cing.) 

De G. J. & S. Bankr. _______.De Gex, Jones & Smith’s English Bankruptcy Re- 
ports. 

De'G. M. .& G. 23s De Gex,- Macnaghten. and. “Gordon. Chews: 
(Eng.) 

De G. M. & G. Bankr. __..... De Gex, Macnaghten & Gordon’s English Bank- 
ruptcy Reports. 

Del. oe ee OL OREN 

ID) Var eee ete ee Delane’s Decisions, Revision Courts (Eng.) 

{EDT GO Wig fe SR i cer Delaware Chancery. 

[De (G90 See ee ie Delaware County Reports (Pa.) 

Del. Elec. Cas. ______________.-.. Delane’s English Election (Revision) Cases. 

IDTAT ee eh ee oe ee ee ee Demarest’s Surrogate (N. Y.) 

1B Sherr A Oa Ot, Revenant em Dennison & Pearce’s Crown Cases (Eng.) 


Dent OO tee ean sooo Denison. Crown Cases. 
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Deniote: ct este eetre ss FF. Denton (Navy) 


Wenvyer “Ly. [ssn ee Denver Law, journal: 
Wenver ola Nips someeeibee ef ol. Denver Legal News. 
IDeSaussec Le. RE Soa Fees I. 4 Desaussure’s Equity (S. C.) 


Dev. Sate ene eg er oe Devereux Ne Cc.) 
Weve & DB: eae se Devereux ecabattie:s: Law 4 N; €:) 
ev. ot. bn qe ee Devereux Kebattles Equity CN. C,) 


IO ies CAO) [oa cae see ae Devereux’s Court of Claims (U. S.) 

Deve Digi eee es 6 Devereums equity-(NaC.) 

1D) (0) 6 oa, ee ee Dickens. Ch. (Eng.) 

Dick nee ee Dickinson (N. J.) 

JOIN 2, ehh a a eee Dillon (U. S.) 

ONG dl DYcee Ss EEE ae ee Dirleton’s Decisions, Court of Session (Scotland). 


ID isney> aera eee St he ee Disneve (Oman 
DESEO eg es Doninion wawarseports. (Canada). 
Dadsom. -Adm se =4 totes 2 yes Se SDodsone ee Adms we ne:) 

Donnelly 2242 sudan 715. Donnellys Iirich ieand. Cases. 


Morinellviaw ete Loe ES ee a Donnelly’s Reports, Chancery (Eng.) 

Marien Oiebecr hs sites ot = eee Decisions de la D’Appel Queen’s Bench Reports 
(Quebec). 

PS Ou ae eae Douglas (Mich. ) 

|Droteds IIK(CHS; ee Douglas’ Election Cases (Eng.) 

DG aie 13 3 eee 2 eee oe Dou ace Kee a: (hinge) 

1D) Oy eer eee een AL wit ork Dow. H. L. (Eng.) 

LB Yoiiia Pg 1 Ch) aoeee aC aed ees Dow and Clark. H. L. (Eng.) 

Dow. Sk. No Po Dowling & Ryland’s Reports, Nist\Prius. (Eng:) 

DD OWderce Line eoeeates oes Fes Dowling and Lowndes. Practice Cases. (Eng.) 

ADO cai eet eT re Ne Dowling and Ryland. K. B. (Eng.) 

Dowitr women age Cas, 7 eee oe Dowling & Ryland’s Magistrates’ Cases (Eng.) 

WowlaN Sie ee Dowling: “Practice-Cases=-New-ceries. (Engs) 

Dowie Per Ca ten ae __._Dowling. Practice Cases. (Eng.) 

Down. & Lud. ___._.__SSSSSS Downton & Luder’s Election Cases (Eng.) 

Deane ea ere CP oe Draper’s King’s Bench Reports (Can.) 

DeWine ae Drewry. Ch. (Eng.) 

Dre wee cos On eee a Urea ee Drewry and Smale. Ch. (Eng.) 

ORCC) Dk. 2a ke eae ee eee eee Drinkwater. C:P. (Eng.) 

HOE AU, .ot-tden Seen sgl ee We ele Drury. Ch. (Ireland). 

CRADI Rye AWE ee Ses See eee Drury and Walsh. Ch. (Ireland). 

TU ROOM Nah ye eee ee ee Drury and Warren. Ch. (Ireland). 

Driny temps Naps oe Drury’s Reports temp. Napier, Chancery (Ireland). 

Dninyetempe ue, a eee Drury’s Reports temp. Sugden, Chancery (Ire- 
land). 

[DAW Gs ha Dye iy ws ee i ae ee Dudley’s Equity (S. C.) 

MUG bd Mey, ese = sor AO ea eR rg Dudley’s Law (S. C.) 

J(DAEPHN CS or Se ae eee, Se Dudley (Ga.) 

[Dele peewee eed rah) Oe Pe Pe) Duer’s Superior Court (N. Y.) 

Dune, Ents Cas, = = Duncan's Scotch Entail Cases. 

DongleVicd= (Dict... ies Dunglison’s Dictionary of Medical Science and 
Literature. 


ATEGW eyo ce = 2 acc 0 a ert 2d Series Court of Session Cases (Scotland). 
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DurlopaA Disses es ae ee Dunlop’s Abridgment of Coke’s Reports. 
DUAlODh be CURL) 2 Sa eee Dunlop, Bell & Murray (Scotland). 
| Lys Wait ay: g- pee a nlc a eM smee serine O25 Dunning’s Reports, King’s Bench (Eng.) 
MOG iee ey eee cece 5 ee Durie’s Decisions, Court of Session (Scotland). 
MO yar On 2 Ast eee ee ees Usually cited Term. Rep. or T. R. (Eng.) 
Wyte hy" see as Re eee Se ee Dutcher (N. J.) 
119 1g ee ee Me =) ws Pe Sei Duvall (Ky.) 
Dine eee LA hte tN Red Duxbury’s Reports of High Court of South African 
Republic. 
UAC) sh hee ea IE ON Meta OE SEEN ORR, Sahn 8 Dyer. K. B. (Eng.) 
1 
ED OA, Upper Canada Mirror “aAppeals (Canada). 
FeO hae ae De Ciera Sere ie English & Irish Appeals, House of Lords. 
DA Oe oe) ee oe 2 ee Eagle & Younge’s Tithe Cases (Eng.) 
LONE ph aie Renita 2 ce de De 28, Eagle’s Commutation of Tithes. 
TAS es on etd) ee eee eure Kast. 6) Be (ing:) 
ast pee er Se ee Eastern Districts Court Reports (South Africa). 


East. D. Lo TT astern” Districts “Local Division, South African 
Law Reports. 

Waste bohice oe ee astern Way meporter.« Canada). 

Bact, ap NG y eee Sees Wass bleasgotetnec Cron ii.qe.( bilge.) 


Eas eee Dee eee ee Eastern Reporter. 

BCCI eA dole ok ee OS Spink’s Ecclesiastical & Admiralty Reports (Eng.) 
BicclocNep pert a ee, eee ee English Ecclesiastical Reports. 

1 Dp aie | Dippin Sie conde ee Pe a. English Common Law. 

| ha arg With SP a el me ek vce 4 a TS a Eden. Ch. (Eng.) 

Edgar RODAR op ieee sd _....Edgar’s Decisions, Court of Session (Scotland). 
Lire Gh | ate Wiel is eal Sawer leds Se 8 ee Edinburgh Law Journal. 

dui oelen Case oe athe ee Edmonds’ Select Cases (N. Y.) 


ime, bomithoe he ee Dorit aN yey) 
dws Abr.) 2 ee edward s Apiagment. 
Bidwe AG ines = eS Edwardes Acie hes) 


Biwi Che ee = eee ___Edwards’ Chancery (N. Y.) 

Edw. Lead. Dec. ___________________ Edwards’s Leading Decisions in Admiralty. 
Bidvi shir Cas geek. eel Edwards’s Prize Cases, English Admiralty Cases. 
BU Scr Bl ane ee ee Ellis and Blackburn. Q. B. (Eng.) 

Bee Oe) OL & 2 ken 2 a re er Ellis and Ellis. Q. B. (Eng.) 

TVD LY Ook esse eee Ellis, Blackburn and Ellis. Q. B. (Eng.) 

UL aes en Po eee lection! Cases: 

Biches sae eae ee en eee Elchies’s Decisions, Court of Session (Scotland). 
Elect. Cas. (N. Y.) —_—__-_____ New York Election Cases (Armstrong). 

Ble Cts IV OD yp 2 oe eee Ontario Election Reports (Canada). 

LO pons 2 ser ee eee Eastern Law Reporter. (Canada.) 


Emden’s B. C, _-_.-____... Emden’s Building Contracts, Building Leases and 
Statutes (Eng.) 

PONCE IE nrc oe Se a oe ee Encyclopedia Britannica. 

Enc. Evy. _.._ EE nncyclopediazatsl vidence; 

Ene. Forms —._.._ > Encyclopedigteietorms: 
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Enc. L. & P. American and English Encyclopedia of Law and 
Practice. 

Enc. Pl. & Pr, ___________Encyclopedia of Pleading and Practice. 

Enc. Pl. & Pr. Supp. _________Encyclopedia of Pleading and Practice. Supple- 
ment. 

Enc. U.S. Sup. Ct. Rep. ____._._Encyclopedia of United States Supreme Court Re- 
ports. 

|S Ys ane et, oe ce English (Ark.) 

Pine aQe Veep ee es PA sh Law Reports, English & Irish Appeal Cases. 

Eng. & Sc. Eccl. ___.-__________ English & Scotch Ecclesiastical Reports. 

Eng. Adm. R. _-.2. English Admiralty Reports. 

1 GPR LE) 1S is Oe eet a English Chancery Reports. 

CeCe eee eee | Enclish’ CommonLaw: 

Hing. Eccl, 2 2 English’ Ecclesiastical Reports. 

LES Oe | OSS | Rae cans a an English Exchequer Reports. 

| iaveg’ fs Pas ee Re De Snare eae Scotch Court of Session Cases, decided by English 
Judges. 

Eng. L. & Eq. Rep. ____________English Law and Equity Reports. 

new Pre Cas, 2 2 Tes Roscoe's English: Prize Cases. 

Re Repo ot ee a Ee pelishiReports: 

eerie p. ta ee _..English Reports, Full Reprint. 

| A 9 Sater ee See OR Se ea English Reports by N. C. Moak. 

ore les (CaSeaare ater 2 ene oe English Ruling Cases. 

Boi oes Wen Ce os CAG ee English Railroad & Canal Cases. 

ee Sasa Dt eee See ee ee, _-Equity Cases Abridged. (Eng.) 

EGC ING poeta os __.____._Equity Reports (1853-1855). (Eng.) 

Dei ae eee eee Oe ee Singlish Ruling Cases: 

Esp. oe ee Se Vispinasse Nast Prius: . (Eng:) 

Byeticn ee ee ere) 

Exch, 225.) = Exchequer-Reports (1848-1856) (Eng.) 

Exch. GC. Reps... =e. = | Exchequer Reports (Canada). 

| AUS 29 Bs se eral a ne Law Reports, Exchequer Division (Eng.) 

Exe Div. a aw Reports, Exchequer Division «(18/75=1830); 
(Eng. ) 

Byres CB yte’s' Reports, temp. William III. English Kings 
Bench. 

FF 

Tp ee ee eee oe Hederaly weparts: 

Fr, C—Ci‘CSC NUNN. F0rd’s Reports of Supreme Court of Cape of Good 
Hope (South Africa). 

Ee (Ctwticess eel = eraser, Court.of Session Cases, Sth Series. (Scot: 
land). 

F. & J. Bankr. De G. __._______ Fisher & Jone’s English Bankruptcy Reports. 

Fd) ee ee 2 ee ederal: Reporter’ Second Series. 

Fac. Coll. Faculty of Advocates, Collection of Decisions, Court 

of Session (Scotland). 
erie ee ee ee ee Nainied fUMe.) 


Fale SS —“—‘;‘C;SC~CSCSCSSFalconer’s Decisions, Court of Session (Scotland). 
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Fale. & F.C aiconer and Fitzherbert Election (Eng.) 

Bani Cas. Cir. Ev. ___.____ Famous Cases of Circumstantial Evidence by Phil- 
lips. 

F, Dict. _____.___ | Kames & Woodhouselee’s Dictionary, Scotch’ Court 


of Session Cases. 


led spews woe See Ree Wes __Federal Reporter (U. S.) 

ec ee ee ee esc kalish: 

Reda Gusto os wor see Federal Cases (U. 8.) 

eden Statae ATi see eee ens es Federal Statutes Annotated. 

Fent. Imp. Judgm. __.____________ Fenton, Important Judgments (New Zealand). 

Fenton _..___ __ = 2 Fenton’sReports (New-Zealand). 

erg, 2 4. Se Fereuson’s ‘Consistorial Decisions (Scotland ): 

Ferg. Ry. Cas, __._..___--—SSS Ss Ferguson’s Five Years’ Railway Cases. 

Fergusson __________—>_=—S—SsSsSsSs (Fergusson of) Kilgerran’s Scotch Cases. 

Finch 2. se  Binchis EnelishoChancery-Reports: 

lial, Wo (CO. ces MiG Ibainal (Cages. 

Poancneeh récs in GC Ne ee Finch’s Precedents in Chancery. 

Fisher, Pat. Cas. = Fisher's: Patent) Cases -CUz-S2) 

Risnerebat Nepae Fisher’s Patent Reports. (U. 5S.) ° 

Fisher, (Prize Cas; Fisher's Prize Cases (Wan2) 

Pitzen ee ee iibbon es Kab Ching.) 

Fitzh, wt Fitzherbert’s Abridgment“(Eng-) 

Fitz. Nat. Brev, ___.________ Fitzherbert’s Natura Brevium- (Eng:) 

Pelee eee Oa eee ee Poni a 

Plan. & Ke. Se Flanagan and Kelly=--Rolls(izeland)’: 

Pippa ee eee EP LIppinee ee oe) 

Bee Vvloore--. 2 2.  Praneiss Moores, - IX. s5:! 

| coy bl g(a xe as a Sk See a ll Fonblanque. Equity (Eng.) 

HOD De G kN Fonblanque. Bankruptcy. (Eng.) 

Guise ee ee # ene Forbes’s Decisions, Court of Session (Scotland). 

For. Cas. & Op. _._________Forsyth’s-Cases and Opinions. 

Portests2- 3 ee OL Testee eee) 

Rorrestenees= 0 ee en eee Forrester’s Chancery Reports (Cases temp. Talbot). 

Fort. De Laud. _______________F ortesque, De Laudibus Legum Angliae (Eng.) 

Fortescue 22. Fortescue. Ke Bea Eng) 

Bogunrila Revs 28 os een _Forum Law Review. 

Ostet. eS ae ee 2 Oster aN eet) 

LDCS ete etl Ci area NL ru i is Bu eee: Foster and Finlanson. N. P. (Eng.) 

Stet pe = oe a eee ee Legal Chronicle Reports by Foster (Pa.) 

Hoste, Co ily.2 tee eo Foster. Crown Law (Eng.) 

Fount. _.... | Fountainhall, Decisions, “Courtsof=Session® (ocet- 
land). 

iG xquerenenens Ss 0 et eee Fox’s Decisions, Circuit and District Court. 

OS ee Oe, Regtrations (ng) 

JSTOSS (6 35) a Fox & Smith (Ireland). 

Faxed. Reg... Foxe Smith's Registration Cases (Eng.) 

PraséxY 2 Fraser’si lection Casesatine®) 

Ey Se eee meee oe es ee Sth Series Court of Session Cases (Scotland). 

Liner) exe SANG ha 1 onan nk ee Frazer’s Admiralty Cases (Scotland). 


Preems see Preeinan ae) 
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Dreem. Gh = ee reemanis, Chancery (Miss. ) 

Freeman, Chi, eee Bireemansia Oi. \( Lng.) 

Precmick.1 3) eee see irecinans i. bs (ing) 

Fulton __ = Pultonis Reports (Bengal). 

G. 

G._  ___ ___Gregorowski's. Reports of High Court of Orange 
Free State (South Africa). 

Gi X Re ee ee _. Geldert & Russell Reports (Nova Scotia). 

Gj geeseneree ee sc . Georsia: 

Ga wApp, = ft eA GeorgiavAppeals 

Gare Weta st | Georgia) Decisions. 

Gilet ee ere eat tat ne 2 Gales, Ex.n CEng.) 

Cale geese = weg = Gale-and Davidson. _O.B,.(Enes) 

(see J ig, I ace aes Dees a Georgia Law Journal. 

(Ole hag Sees oor see Gallisong ages) 

Gall. Crim. Cas. _____»§______Gallick’s Reports of French Criminal Cases. 

Cra RED H  the 2 eh eee Veh Georgia Law Reporter. 

Gard. N. Y. Rep. _._______Gardenier’s New York Reporter. 

Gaspar 1 Se = Gaspar's Small G@ause Court Reports: (Benzal ): 

(Ga Coopete = FSG. Coopetap ci a ene.) 

Gelda XO. = ee Gelderte&, Oxley s Decisions CNova Scotia): 

Ceci NDT CAS ey eet General Abridgment of Cases in Equity (Equity 
Cases Abridged). 

Grenva) loin t Ore ee eee Generals Digest. 

Gee Dice Ns Orin oe teen es General Digest, New Series. 

TCOR Cite er eee ae ieee eee George (Miss. ) 

Gis ee ee Gibbons surrogate, (N.Y) 

Gib mi@odea. 2st eee eee Gibson’s Codes Juris Ecclesiastici Anglicani (Eng.) 

GipwWecs =e ee ee Gibson ssocottisn Decisions. 

ChE cal pale ee ern ee eit | Giffard. Ch. (Eng.) 

GOCe toe a ie ee ee ee Giftard & Hemming’s Reports, English Chancery. 

(Ge eee ee ee ee Giiilans (NTIS) 

Gilb. Cas, L. & Eq. _- _.._ __Gilbert’s Cases in Law and Equity (Eng.) 

CG nay Onn eee we net eh ce eta. Gilbert’s History and Practice of the Court of Com- 
mon Pleas (Eng.) 

Gilbae lies ep hea 2 Gilbert. Ch. (Eng.) 

Gil een eee ete ee evi.) 

(Crit Sa | ees ee err re ee Gill & Johnson (Md.) 

GilePol Reps ees ee Gill’s Police Court Reports (Boston, Mass.) 

Gils cee oe ee Se Gilmour & Falconer’s Decisions, 2 parts. Pt. 1, 
Gilmour, Pt. 2, Falconer, Court of Sessions 
(Scotland.) 

lrvareee. ere et ee eee Gilman c(Lil.) 

(GS Vente) oe eee ears eee Ce ee eee Gilmer (Va.) 

rei tie meee oe tt) Gilpin (U. S.) 

Giativs toes pees 2 ee Glanville’s Election Cases (Eng.) 

Glascocks == LG lascock Reports (Ireland). 


Glyn oe ee Glyntand Jameson... Bky. (Eng.) 
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G. M? DudL — kG) Ms Dudley’s Reports (Ga.) 

Godipaete ee eee ra ee ___Godbolt. K. B. (Eng.) 

Godolph. Eccl. L. _.--_______--.Godolphin’s Abridgment of Ecclesiastical Law. 
Goebe-Prob..Ct.__ 1. St ee Goebel’s Probate. Court: Cases. 


Goldes. _. ss Goldesborough’s Reports, English Kings Bench. 

Good. Pat. Cas. _____-___________ Goodeve’s Abstract of Patent Cases. 

Gondry een oes et ae ee Gordon’s Treason Trials. 

Gosf, __......._.__----.--_------------Gosford’s Manuscript Reports, Scotch Court of Ses- 
sion. 

Crouldch teenie Sree ________Gouldsborough’s Reports, Queen’s Bench & King’s 
Bench (Eng.) 

CT Ged beg ee eee Gow. Nisi Prius (Eng.) 

Grant Casun.-. 8 ee Grants Gaseca(h as) 

Grantee aoe sete oor Ae Grant’s Chancery Reports (Ontario, Canada). 

Granth kX Appoe we. woe Grant’s Error & Appeal (Upper Canada.) 

Gea bee en ee eg et Grattan (Va.) 

Co Ay epee er ene Ge BL eee ee eee Gray (Mass.) 

Green Bag mdie ae ee Stee Ode A Legal Journal ( Boston.) 

Green, (Ca Lie 2 ee ee Greens Criminal awa (ngs) 

Sec Re Om ol Ue Oe ee nae cols OP 2 C. E. Green (N. J.) 

Greener laws hice = 8 ee Green’s Criminal Law Reports (U. S.) 

Greene. Gis ee ee ee ee G. Greene (Iowa). 

(Green SHUR ey Se Persie oe H. W. Green (N. J.) 

Greens | Sunt ae ee eS Green CNet be) 

Greenlee se ee | Greenleaf (Me.) 

Green, Sc. Crim. Cas, __________ Green’s Criminal. Cases.(Scotland). 

(CHAGAS Re eS er RAE Grenier’s Reports (Ceylon). 

Griiting ate Case 9 a See Griffin’s Patent Cases (Eng.) 

CoN VO Ss = os SA eee South African Law Reports, Griqualand West Lo- 
cal Division. 

RGranl ee  eh  e Lee Gwillim’s Tithe Cases (Eng.) 

EVV lass ee ee South African Law Reports, Griqualand West Lo- 


cal Division. 


isl 


ead d Wh a 2 enon eae Haddington Scotch Court of Sessions. 
Hage. Adm? =e Nageard a edna nes) 
Hage. Consist. Rep: _-22 =. = Haggard. Consistory.. (Eng) 


ace ek, Col, Rep. ee Haggard. Eccl. (Eng.) 

TREY (sigs eae Oeil tee Re onset ese) Hailes’ Decisions, Court of Session (Scotland). 
1S CA a eel OE aan oe ee eae he) Hale’s Pleas of the Crown. (Eng.) 

IAAI 5. cha ii, Sela de Set a Hall’s Superior Court (N. Y.) 

Beatie Hall and Twells. Ch. (Eng.) 

Leste Sina pel al eae eee. American Law Journal (Hall). 

Peaviepoubec 2 2 Journal of Jurisprudence (Hall). 

1G NIC) YC) Ae a ea ee ee Halsbury’s Laws of England. 

| ES PSE Ma er Halsted (N. J.) 


Malis Cho = Halsted’s) Chancery aN) 
Pate oe te et hae Hammond (Ohio). 


ABBREVIATIONS 139 


Ham. A. & O, _.__Hammerton, Allen & Otter, English Magistrates’ 
Cases, Vol. 3, New Sessions Cases. 


Plats fier Te Nea es THand’ (Nex) 

Rr Ailyh te nate eee ee Oe. Handy (Ohio). 

Phage eet ie ee ty) Harrison (N. J.) 

arch Decitee eae eee ee Harcarse’s Decisions, Court of Sessions (Scotland). 

Hardin: 2 eemeeree Per OED! Hardin (Ky.) 

Jo ER gc peered 2 ere G8 esabeleok Beneee Hardres. Ex. (Eng.) 

Piatra pee oe UE Hare. Ch. (Eng.) 

Flare swavvialeda, Coes) American Leading Cases by Hare & Wallace. 

Pat craver ote ta fee Pe te Hargrave’s State Trials. 

Bir GannG As 2 Harper’s Conspiracy Cases (Md.) 

US IGh i Shs | 0c eae sae me a i Re Harper’s Equity (S. C.) 

LIE y lpg Reece eee AL 6 ed Harper’s Law (S. C.) 

Paes en 2 Se Harhinetomuclel.) 

| cia 0h Tae Faee te Oe at eee Sey LO Harrington ( Mich.) 

ADT Cates a ta el ey Harris & Gill (Md.) 

TE LGR a ay et (ea Re ie. Le Pe. S25 aoe Harrison & Hodgin (U. C.) 

arr OC) ee ee See Ye Harris: &eJotnsom.(Md:) 

Pam COOH L CEL eto 2 et Pre Harris & McHenry (Md.) 

‘na ESS ReE Sc 1 Ae aie ae aR ly Harrison and Rutherford. C. P. (Eng.) 

TUE IAL ae eae Harrison and Wollaston. Bail Court (Eng.) 

Hs Otic aol G8 jp Sea ha Pr Pe Harrison’s Chancery (Eng.) 

ata eae ne ane we Pees rac ees ats Harris (Pa.) 

[a Laie hated Boag Sito) ee ee LED OP eee a Harvard Law Review. 

|S OG ee BD ol Dh CPOE Haskell (U. S.) 

Fbaeeee, 9 reer Bhs TE Fa Haviland (Pr. Edw. Isl.) 

5p Ah ag eee, NN a ine Hawaii. 

Je Ae cog Bad 2) oat a eR nee United States District Court for District of Hawaii. 

Paviicmb C a eae: ete, RI Hawkins’s Pleas of the Crown (Eng.) 

PW Spee eee eee ee Hawks (N. C.) 

[ip Hi) ee 2 I itt eS Re Od Hay’s Reports (India.) 

| FRG etal 2 ig ce Ea ee Hay & Marriott’s Decisions, Admiralty. (Eng.) 

ETN CS ance eee ee Hayes and Jones. .Ex. (Ireland). 

hie CERO 4 Dc) eae ey es ee es Hayes. Ex. (Ireland). 

Pruness weante Caste 2280 ot Haynes’ Students’ Leading Cases. 

THIEN Gt on a a a eae Haywood (N. C.) 

AY Vermeer ee eS ae ee 8 Haywood (Tenn.) 

Lay We eOr hl eet aes Ao Ea a Hayward & Hazleton (U. S.) 

Pia7s eg, east J eS Hazard’s Register. (Pa.) 

LTS ea 20d ee Ree Ce ser He Blackstone Cy P.ci(Eng: ) 

PSS ie cen Btw aces ied ee eee, Hansell’s Reports of Bankruptcy and Companies’ 
Winding Up Cases. 

ee Seer ee ee nt Sie Pee ot Reports of High Court of Griqualand West (South 
Africa). 

| bak Oh Sais Sad Be Ao aan ph aNd ee High Court Reports (India). 

or IN SV xf ers et High Court Reports, Northwest Provinces (India). 

ffs agers es be See ke -Head (Tenn.) 

[BICC ok a oes Ok os ee nee Heiskell (Tenn.) 


1g [Srogte'a 1 LT teers ale Rearmed Hemming and Miller. Ch. (Eng.) 
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emip sie en Pee ee ee eH empsteade(iUvs.) 


Hen. & M. - oe Henine & Munford (Va.) 

PheTesZog wet was ee, pte en en Hertzog’s Reports of High Court of South African 
Republic. 

Hetty ee es i lefley's Reports; Common Pleas.( ings) 

ieee wee ne: Cae CIN SY 2) 

Malie& Dy Supp: 2 eH eDentoy alors supp. (N. Y-) 

Pil Ar Var oe ee Tardis metican: jurisprudence, 

Hills Am. baw. 2. = ee ilhard seAmenican Law. 

Hill, Bares 2 = eye eee ech outvatoac.) 

Ril ioelL.. Seren <n at Halls Law (SiC. ) 

alts, <== oe eek ee ee Ie =Halton JUNG?) 

Rie Cas) cote ee ee House of Lord Cases. (Eng.) 

PLODAY Ghee feo 2 ee Sbobark 7 habs) Cine.) 

Todos I CG. 28 se eeiodcineitlection meportss(Can.) 

PRO CGS tesoe ee ee Hodges. C. P. (Eng.) 

Fiotim. Ch, 22. 5.) ts ES otimanssChancerya (Na) 

iionm: wand: Cas; 2 eae Hoffman’s Land Cases (U. S.) 

Hoffm. Lead. Cas. ____________... Hoffman’s Leading Cases, Commercial Law. 

POP aN cnn ee coe eee Saat Hogan. Rolls (Ireland). 

olmes 0 oes ok See ee eee Holiness) 

Holty Sew Sens 2 ee eit Holtie Ki Beene) 

Holt, Adm, = ee Ws Holt’s Rule of Road Cases, Admiralty (ings) 

FLO ico ee ee Holt. Eq. (Eng.) 

lolt law il icts see ee Holthouse’s Law Dictionary. 

EIGN | Poe ee ot me Nisme tins. ( bngs) 

Home, Ct. of Ses. __.____________. Home’s Decisions, Court of Sessions (Scotland). 

Hong Kong L. R. _..__--——.____ Hong Kong Reports. 

POD R aC N, tere see Se Pe Hopkins’ Chancery (N. Y.) 

Hopw. & C. _____________..... Hopwood and Coltman. Registration (Eng.) 

DNOD WOO kos ee ee ew ae Hopwood and Philbrick. Registration (Eng.) 

FOTOS ee tre ee ieee _Horn and Hurlstone. Ex. (Eng.) 

Horw. Y. B. (Horwood’s) _____ Year-Books of Edward I. 

oust. --= ee ee SS HoustenmWery) 

Foust. Crimi Cas). 2. = Houston s:Criminale Casess Del.) 

Hov. Supp. _-_-_____-_________. Hovenden’s Supplement to Vesey Junior’s Reports, 
Chancery (Eng.) 

How. - fe 3 2. Nie eee Howard (U. S.) 

HOW 5.02 ee See owarenaViisse} 

How. Ch... Howard's Chancery Practice (Ireland): 

lowellsIN< Pe ____.-Howell’s Nisi Prius Reports (Mich.) 

How. Eq. Exch. __________ Howard’s Equity Exchequer (Ireland). 

Howe Pty oe Moward-se Practices Nm) 

oven bree (NSO. ee eee Howard’s Practice, New Series (N. Y.) 

| ELD SR seas peel wh pS eR Re RLS Howell’s State Trials. (Eng.) 

Hud. & B. _.._.___._._____ ._». Hudson & Brooke's Reports, King’s Bench: &okx 
chequer (Ireland). 

jg UGCA TGS Meals Sia eee oe Pee 7 Hughes (U. S.) 

TSAR Sly, See ME eae ecco eeree eee re Hughes (Ky.) 


Hughes, Abr... = Hughes Abridgment. 
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Hume SC me’s Decisions, Court of Session (Scotland). 
umphye = 2) ee eee oh mphreya Glenn.) 

12 O00 ale © SOMO Boe moe | (op Be Hunsi( Ne Y¥2) 

Plusisty & Ce ee ee ee urlstonesand oltman.. Ex. (ieng.) 

Hurlst. & N. = = Hurlstone and Norman. . Ex. (Eng.) 

Hurlst. & W.______________Hurlstone and Wamsley. Ex. (Eng.) 

Hutt eee ee = Hutton’s:Reports,.Common Pleas, (Ene) 


EL vid gece een oe eae a Vara Hyde’s Reports (India). 
I. 
DAGON Re Ds te fo ee ht Interstate Commerce Commission Reports. 
WO els Cp ee Ee Interstate Commerce Reports. 
Hd Omen Rt alter Eee to Ux, Idaho. 
Js" RG 9 a nO a NIE ee Irvine’s Justiciary Cases (Scotland). 
pee eee ee eS a oe Illinois. 


RRA poe. = ee Sl Mlinois, Appellate: Court: Reports, 
PUG a 2 ween e 6Se 4 [NingissCircuitCouurt, 


| F0Y5 fy OP Sn Ee AU Indiana. 

Ind2App. =. = Indiana Appellate Court Reports. 

| WSYoN W730] 0 Rineas oe a Ee Law Reports, Indian Appeals. 

TOG AD eo Up Da = = eee aeee Indian Appeals Supplement, P. C. 

Ind. Awards _...... SS Industrial Awards Recommendations (New Zea- 
land). 

DO Ole ene re eS ei ndianspurist( Calcutta & Madras) 

Ute WN as ee Sw wipe! 5 Indiana Law Magazine. 

Gnd Rep ee = eee Pe ( Mast el ndianilaw. Reports. 

Riidig ea xl ace 2 tn Se Allahabad Series of Indian Law Reports. 

Ind. L. R. Bomb. _____.________ Indian Law Reports (Bombay Series). 

Riideale ee Real ce eo eg eer Indian Law Reports (Calcutta Series). 


nak Al = ees ee endian saw lkeponts. (lahore), 
Iiidei. Ro Mad) = es Indiant Law Reports. (Madras; Series). 
ind. bee 2 = 2 eee Pow indiana Legals Revister: 

Inidnlewkeps ses oe indiana, Daw Reporter, 


IEOVOL IW, We 8 eee ee ac ee Indian Law Reports (Patna). 

idle Ree Range ee Indian Law Reports (Rangoon). 

Reem LDC eee lees 1 Fe Indiana Superior Court Reports (Wilson). 
idmelerrs me eee 2 Indian, ‘erritory Reports. 

iis inte hee ee et Insurance Law Journal (New York & St. Louis). 
TriGre Cp eee eee ree Sere Insurance Reporter (Phila. ) 

tees) ee ee Pe owes Interesting. Cases (English: & Trish). 
Tirta e vier WCC en eee le ee Internal Revenue Record. 

nters, Com wep = ed Interstate Commerce Reports. 

one peeee te ee ee 4 owas 

Rowan aly. Ul 2k ele Iowa University Law Bulletin. 

OA Ri adwe es sre ek oe St Irish Law Reports (1894 onwards). 

oe @iise ep tsa Sj aw! Irish Chancery (1850-1866). 

IO ieee ee eee Ut eS Irish Circuit Reports. 

(pe AUB le oe J RE oie ea ee eRe Mane Irish Com. Law (1850-1866). 


re cc re ae Se Irish Ecclesiastical Reports by Millward. 
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Dredieliqeye eh ai Pee Be hehe Be Iredell’s Equity (N. C.) 

ee UN sk ee es oe Irish Jurist, New Series (Dublin). 
Tice pltee aa Seats Shy cee Ne Iredell’s Law (N. C.) 

[ecg ak ep (ate ce 2 ere, Irish Equity Reports. 

In Rec. £235 2 ae eee fisnevaw.hecorder: 

1 eal Sed eee Oe SO REM ET Irish Law Times (Dublin). 

Leia loge Se ees sirisnaleawedlumes..ournal: 

dre Weta land) Cas.. 2: eae Irish Registry & Land Cases. 

Ap RI COME ADD) a cece. 2 eet ee Irish Reports Registration Appeals. 
re epee kee Al jee ae ee Irish Com. Law (1866-1878). 

EER CR CGS, = Ae ee ee ee Irish Equity (1866-1878). 

pt. Le eee ee eres Poe Irish State Trials (Ridgeway’s). 
Reel RCS ts oes 1 ee ee a Irish Term Reports, by Ridgway, Lapp & Schoales. 
[DR is een eg a Irvine’s Justiciary Reports (Scotland). 


ip 


ee Coho a am see ee ee bee Judah & Swan’s Reports (Jamaica). 

Hie meV rile Seaton A ee Jacob and Walker. Ch. (Eng.) 

Caren we ee So Pe Jacob (ChioiGEng?) 

Uiece ag Dict: =... =-.- ees ee Jacob’s Law Dictionary. 

gies ses 6e = ya ee. ee ey James’s Reports (Nova Scotia). 

MaaRSeS SCV LO yg coe ou tes James & Montagu’s Bankruptcy Reports (in 2 


Glyn & Jameson) (Eng.) 
James, Sel. Cas... James’s Select Cases (Nova Scotia). 
ee eV OOTE (34 eee ee J. B. Moore’s English Common Pleas Reports. 
Wea BS a TRE ee Be OR WS es cine ee eel Sir John Bridgman’s Reports Common Pleas (Eng. ) 
fa: Rie es  futa's Dailys Reporter; reporting: cases*iny thes Cape 
Provincial Division (South Africa). 


BPE DOS OCs Ise cnet eat) ee Pee Jebb & Bourke (Ireland). 
Coy eats pair wre Sears ee Sead pen Jebb & Symes (Ireland). 
Wicb DOR Cs See ee eae eee Jebb’s Crown Cases (Ireland). 
Vepnu ter Oo Pro Casi 5 eee Jebb’s Crown & Presentment Cases (Ireland). 
A eteaets = 2 ae en eee Jefferson (Va.) 
‘Jenkins » 222 et  aenking es xe Okines) 
Aig a BOWIE S Wages ar cg ee a2 J. J. Marshall (Ky.) 
oswelivin.e: <2) 2: <i een eee Sir J. Kelyng. Crown Cases. (Eng.) 
ohms 26 So eh ge ee Johnson (N. Y.) 
BOI SOC ed 5 ee Johnson and Hemming. Ch. (Eng.) 
BlonowiC Acs) = ox 78 a eee Johnson’s Cases (N. Y.) 
AGUNG ES CSAS co a ee Be 28 le Se? Johnson’s Chancery (N. Y.) 
LGV CONEY 55) ean ee Rae Ena! Johnson’s Reports (New Zealand). 
Honmewy Cn ee Johnson’s Chancery (Eng.) 
ie inesteriee ee tk A Jones (Pa.) 
AISES CSE, Seeks St a nee eee Jones. Ex. (Ireland). 
NOUG Se te oe eS Jones and Carey. Ex. (Ireland). 
oneagCcm 7 wr esc Fe ee Jones and Latouche. Ch. (Ireland). 
Gest pouere Soe eee ae Jones & Spencer (N. Y.) 


Jones; iq... el ones  BauitynN ) 
pL OICS xsl or eee eae eee Rees Jones’ Law (N. C.) 
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Jones, T. Sir Thomas Jones’s English King’s Bench Reports. 
Jones (U.C.) __. SS Jones’s Reports (Upper Canada). 


HOMES. Viney: Ss, le Sen rere We Sir William Jones’s Reports, English King’s Bench 
& Common Pleas. 

Gourtn “|r. Je Mee ee ee See “vs Journal of Jurisprudence (Pa.) 

A Pt eee DO ede ou AL The Justice of the Peace. (Eng.) 

eee S tae eee ae, 2 he J. P. Smith’s English King’s Bench Reports. 

(lpeS Wiaiyameetoe ete seen sa sad J. Shaw’s Justiciary Reports (Scotland). 

huds, epocn met panes <1 Se Puta! Judicial Repository (N. Y.) 

[Ui tine weeeereme meet ee 2) So The Jurist. (Eng.) 

are Neo ree ee et The Jurist. New Series (Eng.) 

istered we eee le Justices’s Law Reporter (Pa.) 

[ito Se ee OE ee rr Juta’s Reports (Cape of Good Hope). 

K. 

Ie ete Oe, Wig eee BS ee Knox & Fitzhardinge (New South Wales). 

1 Ta 6 St aan COP SCs Eade males ote Keane & Grant. Registration (Eng.) 
~ ISGTTD ees at BT eee eit fhe Ot a ieee Kames’s Decisions (Scotland). 

eames ba ieidseee etn at seh Kames’s Elucidation (Scotland). 

Kamess ems Dec) snus ee Kames’s Remarkable Decisions (Scotland). 
Kames, Sel. Dec. __-._____.__.. Kames’s Select Decisions (Scotland). 

aie ern ees Me beta ee Kancae 

ange Ope eae cas Bo ke toy Kansas Appeals. 

UTTER ACD Wes Le) 6 ene a Kansas City Law Reporter. 

aire ef ee Bene 2 ee Koncastivawaournali 

| igs a ental weed eee es Se coe rs Kay ‘Ch Ging) 

Cae od eels. Coy VAL e ee cee nse Kay and Johnson. Ch. (Eng.) 

[AO DIRS Bee eee awe Reports: sine’s) «Bench (1901 Sonwards). 

(Eng.) 

ein eemets Sor etek 2s ot ee Keble. K. B. (Eng.) 

ice ie ee ent 2. ees Lane RE es Keen. Rolls Court (Eng.) 

1S A lene ale a ee eee <0 Keilway. K. B. (Eng.) 

Ie Papeete oes EN 2 healt ee _Sir John Kelyng’s Reports Crown Cases (Eng.) 


Kelh. Norm. L. Dict. _.._.___.. Kelham’s Norman French Law Dictionary. 
ie) yee e ees eth er Kelly Gay) 


LESCIIS WAR cece Ye ee ___.W. Kelynge’s Reports, King’s Bench (Eng.) 

ier vere ea ey ee es eS Kenyon’s Chancery Cases in Vol. 2 of Kenyon’s 
Notes of Cases (Eng.) 

Kenyon, ld) ee ee ee Kenyon stord: KiB, (ng:) 

| Ae a 2 epee See thes Me ene Bh ale Kernan (N. Y.) 

Cites toes a eee Kerr’s New Brunswick Reports. 

Reevespee ts 2k to ee Keyes (N. Y.) 

eu ates enc cee ee Kilkerran’s Decisions, Court of Session (Scotland). 


King Cas. temp. _______-__._ Select Cases temp. King, English Chancery. 
ive eee 2 A Kinbye (Conns) 


Knapp & M. ee Knapp & Moore's Reports, Vol. 3 Knapp’s P. C: 
(Eng. ) 
Ap a es Knapp and Ombler. Election (Eng.) 


Koriap peeing Cr. ee ee Knapp. P.C. (Eng.) 
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Knox, N. S. W. ____.__-_-_ Knox (New South Wales). 

Kole ee ee ee ehransvaal en cports by wkwolzes 

Konst. & W. Rat. App. _______-.Konstam & Ward’s Reports of Rating Appeals 
(Eng.) 

Konst. Rat. App. ______..__-__. Konstam’s Reports of Rating Appeals (Eng.) 

Ts ee Ae ee Kulp (Pa.) 

eee eee es ee eee I ICENILUCKY: 

REY Le Che Oa ne rere eee COICO GC Kya CCISODS: 

RVG ReDy 2 ee eee eee Kentucky Law Reporter. 

Ky. Ops. 22 eS Rentucky©jmnions. 

Lc: 

De Cali R epee. ey ee Se Law & Equity Reporter (N. Y.) 

L. & Welsb. _.._ ss Lloyd & Welsby’s Commercial & Mercantile Cases 
(Eng.) 

ee on a Oo MGlaniae 

babs 2s 2. es Se Vahatt’s Disteict: Courtz(Cal.) 

Carl |. Pouisiana Wawaouxnalatocumiats)). 

PaAnns- _______. Louisiana Annual. 

La. App. (Orleans) ___..__...Court of Appeals, Parish of Orleans Reports. 

Lacks jure soe. SS Be ackawannay Uristeqeae) 

Lack. Leg. News 22 Lackawanna Legal News (Pa.) 

Tack Lees Recs 2 Lackawanna Legal Record (Ras) 

Alor SOU: aa oe eee oe Lalor’s Supplement to Hill & Denio’s Reports (N. 
Xx) 

IANO: bate eee a anCaster asa: 

anes by Revs =o _____.... Lancaster Law Review. 

Land Com. Rep. __________-. Land Commissioners Reports (Ireland). 

Pane loCc, ce =p St oe ee Land Decisions. (U. S.) 

Lane __ ae one Lane’s Reports, Exchequer (Eng.) 

We aniss ek oe Wastes (Nema) 

Gans. Ch. = a ee ansine ssChancervaGN ay.) 

atch ee eee atch ome Cena) 

Lauder Ss (auder of) Pountainhall’s Scotch Session @ases: 

Laur. H.C; Cas) 2 auren’ss High Gourt Cases: (Kimberly); 

Law Bul e ee es ee es Law Bulletin (San Francisco). 

aww loc. | ats en So 2 eR Law Examination Journal (London). 

Law Fr. & Lat. Dict. __.____.Law French & Latin Dictionary. 

Raw Rep: 2. 2 ee awe Reporter. (Mass. 

ame eg., Cas: tee eee Lawson’s Registration Cases (Eng.) 

Vaw TON. S. 2. aw eT imes New, series. (ing) 

L. C. & M. Gaz. _________Loeal Courts & Municipal Gazette (Canada). 

Pe ord ee White & Tudor’s Leading Cases in Equity. 

Pare ane. ie 2 oO Sa ae Lower Courts Gazette (Toronto). 

id) Kenyon... Kenyon ord Chak Kabat ing.) 

Geriatr se a Se Lord Raymond. K. B. (Eng.) 

CE geo a eC EE Lea (Tenn.) 

| Bree) Ne Cl ey oe Vo cn a RE Leach’s Club Cases (London). 

| ACG seg Oa Ip oecee we Mae ae eee Ree es Leach. Crown Cases (Eng.) 


Led... = = tL Lawyers Edition supreme, Court heports: 
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Dee tA oes ee ee (Cal:)) 

Deets OS) | ia co Nae: Sir G. Lee’s Ecclesiastical Judgments (Eng.) 

Lee temp. Hard... T. Lee’s Cases temp. Hardwicke, King’s Bench 
(Eng.) 

Lefroy. ie te geeaes a8 15: Lefroy’s English Railroad & Canal Cases. 

Leg. & Ins. Rep. ___________Legal & Insurance Reporter. 

eg. Chroneemarmerrans see ____Legal Chronicle. 

een Eager, a aera egalylxaminer (london). 

Iseg-* Wane bs Cy eae Legal Examiner & Law Chronicle (London). 

Leg. Exam. & Med. J. _..___..Legal Examiner & Medical Jurist (London). 

Leg. Exam. N. S. ______________Legal Examiner, New Series (London). 

Wegmans Worle Stet Fo Legal Examiner, Weekly Reporter (London). 

eer ay ares oe SEL set oa Legal Gazette (Pa.) 

er Grazie seek eel. er er Legal Gazette Reports (Pa.) 

ec pane Sit 1). pitas FIs Leggett’s Reports, Sind (India). 

ey epee nee = ee ee  epge’s uk eportsa Australia.) s 

| eos te pee Neat ee eS A eee Legal Inquirer (London). 

We pmmlnt: f= ele sie tees eRe Legal Intelligencer (Pa.) 

Leg. News _.._____—-S—S—S—S—SsSsSsSCWLegal News: (Moonttreal). 

| ESN Ooi Ne cede er a ee ae Legal Observer (London). 

ep Opn = ee a LegaleOpimonsa@eas) 

Pre CMEC ONC Dieses eee et ee! Legal Record Reports. 

eos Remo ee Legal Remembrances, Calcutta High Court: 

eon ne pee eee eee _Legal Reporter (Nashville, Tenn.) 

Rese lveps (lit) @aeeat he et Legal Reporter, Irish Courts. 

Eat CV see Oe eee Sete Legal Review (London). 

Brecrey ling (CaS fe. be, caer Be eae Legal Tender Cases. 

Behigh Co; Is.) Se ae Lehigh County Law Journal (Pa.) 

Welneh Valeilaw Rep. ee! Lehigh Valley Law Reporter. 

ecole ees ne een ee A Leighia Va.) 

Weighs C.-C. ce eee eee Ler iad Cave me © towne acesa leno.) 

etotisg Ni: bet eee ee Veichis Nise Prius. 

eon. 2 Leonard's: Reports; Kings Bench, Common Pleas’& 
Exchequer (Eng.) 

Westil ales Case a eater ee 2 esters Decisions: im Publict Land /Cases, GU. 57) 

evr Sie elev ge en es) 

Lewin, én ve Pee eee ee ewiny Crown. aces (Kings) 

1c eee ey s.epottise ines Bench. CEng.) 

ORG Ape ee ee eee ee ee ee Law Coseary. 

LGR. Pee Pee oct Government Reports (Eng.) 

TORK (EOE eR Se ores hee ME ee Local Government Reports, New South Wales. 

Tel see A Geee Seer es eee Liber Assisarum, Year Books (Eng.) 

letventan le eee Liberian: Daw. 

Life & Acci. ‘iis _ Life & Accident Insurance Reports (Bigelow’s). 

le eee et eee illvceAbridement: 

fe iy ee ee illys (Keports Pleadings: of Cases’ in Assize 
(Eng.) 

lett eae ee Teittell: ( Ky2) 

esl £00 6 a ae Od Littleton. C. P. (Eng.)} 


Peele as pee | 8 Littell’s Select Cases (Ky.) 
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Liv. Jude Op. —. = = Livingston's Judicial Opinions; CNGRY:) 


Diva beViag eet Pe Se Livingston’s Waw.Magazine (NG) 
lave Reg). ae es Livingston's Law.RegistercCN. XY.) 
izes Calxcht ae cmee ieee aera Lizars’s Scotch Exchequer Cases. 
Tele A Citttispe ts Sole > oe Eo ee Law Journal Admiralty New Series (Eng.) 
Pel Dankran,.<. S61 eesti Law Journal Bankruptcy. 
1 | HOR Sani eat a te apie eee Sorter Law Journal Chancery. 
Pec Po N.S) Se ees © Lawaournal Common,Pleas; 
Lie toch e) Mews ted awe journals cclesiastical. 
Eee | stlexchaeNs Oat) eee oe Law, Journal Exchequer. 
Ee ee ee Rigen SP tare cee ee Law Journal King’s Bench. 
ee ee eae hae ae aces, Ge 9 er pare Law Journal Law Tracts. 
LE VOC a) ok ee Morgan & Williams Law Journal (London). 
Wee (lVidos Cas. NOs att oak eae Law Journal Magistrates’ Cases. 
APRON CC CS ocean Law Journal, Notes of Cases (Eng.) 
|G (Rees ee ea eres RLS Law Journal, Newspaper (Eng.) 
lie Oh ey) ee ee tee, les eS Law Journal, Old Series (Eng.) 
Wain Sah CHUN On so wee Pe cae Law Journal Privy Council. 
ie eeLOU SIN ay cau oe te Sere Law Journal Probate, Divorce and Admiralty 
Reports (N. Y.) 
Le OSI IN Gee ae Queen’s Bench. 
SMA OUI) te gre eee a Smith’s Law Journal (London). 
eel GCC w) ps.e = cee ee hemes Law Journal (Upper Canada). 
Lloyd & Goold (t. Sugden) & (t. 
Plunkett) ei mes | ee Bae Lloyd and Goold. Ch. (Ireland). 
lovee eRe ee et Lloyd’s List Law Reports (Eng.) 
|e ie dl Be oe | ee a a) a ee Me Lloyd’s Reports of Prize Cases. 
PSG care Oe AER oy Leader Law Reports (South Africa). 
LN 1 a Coles tee ew ee ae. rca ee Oa SR Law Magazine (London). 
[BUY Ete gar sar! Ball: 6 see ene ee ere Law Magazine & Law Review (London). 
ERR 6 edo al Be) ie Pe oe Legal News (Canada). 
Woe C ts (sa7. aie mentee sree ee Local Courts & Municipal Gazette (Toronto, 
Ont.) 
tsO0k REV Cas. 2 ee nee tee Lockwood’s Reversed Cases (N. Y.) 
WOCUSHOLATGL =o ee es ee Locus Standi Reports (Eng.) 
SOT he ee Loft Ko Ba (rng) 
ott Appeals Lofft’s Maxims, appended to Lofft’s Reports. 
ome. ts Repst.. ca. ees Lomas’s City Hall Reporter (N. Y.) 
Ome ENG! 2 a ee London Encyclopedia. 
1 LPP TVG I Fe as eR London Jurist, Reports in all the Courts. 
WPOUGM OLSON ts, cc London Jurist, New Series. 
Weniemem Ving. 2 eee London Law Magazine. 
[Baroy ee crs 9 ee a ee Longfield and Townsend. Ex. (Ireland). 
Wommocsinvissrer es han At Loring & Russell, Election Cases (Mass.) 
Dordosournalstc. 2 ft sce Journals of the House of Lords (Eng.) 
Worenzaemion ) a2.) ee Lorenz’s Reports (Ceylon). 
HOSA Loch oy SRS Saracens ee Lowell (U. S.) 
Powers O2ann Us ooo eee a eee Lower Canada Jurist. 


VowerCanc | see es 2 eee Lower Canada Law Journal. 
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Lower Can. Rep. (Dec. des Trib- 


UATE A Lb, @) Meare Sa 7 Jy Sern Lower Canada Reports (Decisions des Tribunaux). 
Lower Can. Rep. S. Q. _...___ Lower Canada Reports, Seignorial Questions. 
Power Ct (Dec mea 4 ae Lower Court Decisions (Ohio). 

Lowndes: & Vie oie ets Lowndes and Maxwell. Bail Court (Eng.) 

Towndes.. Visi Pee ea) yen Lowndes, Maxwell and Pollock. Bail Court 

(Eng.) 

TRIAS SS eerie a Ree ore Lawyers Reports Annotated. 

TARAS CNS) ie eee te dee evap Lawyers Reports Annotated, New Series. 

TORING eA et) hh oy Lawyers Reports Annotated 1915A. 

REA eher/aNebor hes dal vets Non aie Wee aS Law Reports, Admiralty & Ecclesiastical (Eng.) 

JeeeWerAppy Cas se oe oe Appeal Cases (Eng.) 

| oes ci Soo] BBR) Tee aa ae nana ae - * (British Burmah). 

| ae ah OE OS rai ee ee SO _ Crown Cases Reserved (Eng.) 

Af ae ele El Cah ee aR ‘i a Chancery Appeals (Eng.) 

[Dynal SSS) rl (0 ie lene 8 4 Chancery Division (Eng.) 

Lrg d Bec Rah estas Cae wae Oca race Moe is Vy Common Pleas (Eng.) 

Deere Pay Diver 2. bene 5k ¥ “Common Pleas Division (Eng.) 

ih Gest (Pe > le le ke ae alee ae } “Equity Cases (Eng.) 

OWEN ch 8 a a Se ee 7 < Exchequer (Eng.) 

eR ch Livonia ae ee ee SN i c Exchequer Division (Eng.) 

| pial ee S et ip ee eee) oe S English and Irish Appeal Cases 
(Eng.) 

Deer tee snp. Cas... 2 = - Scotch Appeal Cases (Eng.) 

TAR Mlnad App... a Tk ae Bt ‘i Indian Appeals, Privy Council ( Eng.) 

Dak vind. WApps Suppii i i Indian Appeals, Privy Council, Sup- 
plementary volume (Eng.) 

eR iene ee Bee eeret Irish Law Reports (1879-1893). 

eeReae Vises 1b) ae Pe ia te ee Law Reports, Miscellaneous Division. 

DEN RN HO aN V gee ee ee (New South Wales). 

|p. FS Hl EAU OH PAM. Sener seer eomtleet tk i - Privy Council Appeals (Eng.) 

pe LOO eb to ln ete eer ns - Probate Division 1891 onwards 
(Eng. ) 

lie Prope: Dive t= arf EF Probate and Divorce (Eng.) 

eee Prope (Divs. 22 2 ood 7s) a. e Probate Division (Eng.) 

eee One es 2 4 we “4 i. Queen’s Bench (Eng.) 

Peae New GO) a lagml) (yank Ae Se Ps i Queen’s Bench Division (Eng.) 

JEAN ey ia We ae ee ee ee - + (South Australia). 

TERA Ser Divan re es es ee a Scotch & Divorce Appeals, House of 
Lords (Eng.) 

TRIRSSessh Case eee as ee English Law Reports, Session Cases. 

le RensaCVionts\y cnr eae ee Law Reporter (Montreal). 

Ter Rey sce Cuatite te eS Law Review & Quarterly Journal. 

ete Vide WN 5 eee eee Bs Law Student’s Magazine, New Series. 

| ss 9 i Racca” See ok ee Re _Law Times (Pa.) 

Tera eR ING Gy! weirste! See sabe Fo a Law Times. New Series (Eng.) 

OG tT eee Regt i A Ce oy. OE NE? La Themis (Canada). 

Aired hom) ree ee ere ot Law Times, Newspaper (Eng.) 

Wp ARGO Sieh ake oe Law Times Reports, Old Series ( Eng.) 


Terie eC were ere eee ders; Election, Cases. ( Eng.) 
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Pumleyeb tole. es Lumley’s Poor Law Cases (Eng.) 

Dhishiqeaes alk ee ee eushingtoneAdm. (ings) 

Lut. Elec. Cas. -.. =. Lutwyche’s Election Cases (Eng.) 

twee ee ce ee Ee inet, Lutwyche. C. P. (Eng.) 

Intwe Rea tases 1 ea ee Lutwyche. Registration (Eng.) 

IBRRY Zico Paha pe Sa a ne Luzerne Law Journal. 

Tee SAN. ee etn ee Luzerne Law Times (Pa.) 

ize Legs Obs2= 2 eee Luzerne Legal Observer (Pa.) 

Muze Deo Reg avis. 2 ace ae Luzerne Legal Register ( Pa.) 

Lynda ee Se OS ee Lyndwood, Provinciale (Eng.) 

Liviniewes.. Powers ett 2 5 Seaweed Lyne’s Reports, English Chancery. 
M. 

INT Scag Ca seer Beene Rs Mining & Water Cases Annotated. 


IVICA les Bare En eae ee Pe SVC Aicters (Lee) 
WhacArth 4 au 2 aoe en tee Seria Arthur Dee) 


MacArth. Via.) ee eee MacArthur & Mackey (D. C.) 

MacArths PatiCas). 2. 1 see MacArthur’s Patent Cases (U. S.) 

WeCahonet aes: 2. eee are McCahon (Kan.) 

Wc Garter. 2545) eee e. soe eee McCarter (N. J.) 

NM CC ar ty 5 tees ee ee ee McCarty, Civil Procedure Reports (N. Y.) 

IV Gl ees Eee. Sei Dede ee M’Cleland. Ex. (Eng.) 

MGI RAY © ane et OM Cleland.and Young. Ear Ene: ) 

IV Cord iqhs aaa ks ee ev eerinn M’Cord Equity (S. C.) 

IVE Cord eee re ee MI Cords awe (ocGs) 

IVECO ray ee ee Oe eee re BOTS McCrary (U. S$.) 

INMc@ull Dict ae ee McCullough’s Commencial ictionary. 

1 El cae eee ae a i Oe oS Macfarlane’s Reports Jury Court (Scotland). 

INICG oie fo ey Sol oe ee McGloin (La.) 

VEER EV aise = Beene ee ei Mackey (D. C.) 

INT ACU, ca ec sole eee ee a ART Maclaurin’s Scotch Criminal Decisions. 

VE AG Oe ROL oe eae ee Maclean and Robinson. Scotch Appeals. 

IVC ICANY ec, Sih Come eens ae eer McLean (U. S.) 

NTcIVi UL AIC Gls ae eee eee McMullan’s Equity (S. C.) 

NMeMrtL. ly. se oe McMullan’s Law (S. C.) 

Macn. - ____---__-___.-...--. Macnaghten’s English Chancery Reports. 

Macn. & en. Gn te ee ee Macnaghten and Gordon. Ch. (Eng.) 

1 Yer Aes Re ec eS Sir Francis Macnaghten’s Bengai Reports. 

Mach aN A: Beng... wee ee Macnaghten’s Nizamut Adawlut Reports (Bengal). 

NiacneS. WA. Benga 2 _.W. H. Macnaghten’s Sudder Dewanny Adawlut 
Reports (Bengal). 

IN OREIN ot drugs 0! ee ee ee Macassey’s New Zealand Reports. 

Mace Pat. Cas. st Macrory’s PatentiCaces: 

Macpherson 21. 3d Series Court 6f Session (Casesm( Scotland). 

[Vi levera nd SBS) UM Ox: CR ieeo ee ee te Nea H. L.. Scotland). 

Wigeracsae ble. 25 ci oe Macrae & Hertslet’s Insolvency Cases (Eng.) 

INES meLt ao nee aes TS eee DE Madras High Court Reports. 

Middda Oise 2.2 55) eyes 5 ae Maddock. Ch. (Eng.) 

Mad. Papers. 2.2 5-2 = ts 2 Madison.C James) a Papers: 


Mad. Serie = ett Sete Madras Series (East) India Law Reports. 
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Nici anda. ee eV ey oe oe __Maitland’s Manuscript Scotch Session Cases. 

1 dl ere eC ae ey Malloy’s Irish Chancery Reports. 

AAI 280. eae ey ae. Manning ( Mich.) 

Manb Coke }22) tae ae See _Manby’s Abridgment of Coke’s Reports. 

Manitoba L. J. __...__________ Manitoba Law Journal (Canada). 

Viarmitoliae ee eens at at Manitoba Law Reports. (Canada). 

Mian Unrepae as ess Manning’s Unreported Cases (La.) 

ia We srabee ae Gh oe a eee Selnetes Manning and Granger. C. P. (Eng.) 

Mann, Skee os Manningand Ryland: K: B.(Ens.) 

Mann. & R. Mag. Cas... Manning & Ryland’s Magistrate Cases, English 
King’s Bench. 

Mann. & S, Manning & Scott’s Reports, vol. 9, Common Bench. 

WAMEME ECs CAs c. 2s = Pests! Manning’s Election Cases (Court of Revision). 

idommetxch. Pre. Manning’s Exchequer Practice. 

VAM Kee a Manning, Granger and Scott’s Reports, English 
Common Pleas, Common Bench Reports. 

Man. R. temp. Wood _________... Manitoba Reports temp. Wood (Canada). 

Niisonie tie ata Eady toe Manson. Bky. and Winding-up (Eng.) 

VE Arell eee ta AS ee orrtaee 3 ae March’s English King’s Bench Reports. 

IVE awit SING Gi ast ee ee I March’s New Cases, English King’s Bench. 

LY eal BoM Gre een Mibae sro cot Maritime Law Reports (Crockford) (Eng.) 

Marr (222 Marriott's English Admiralty Decisions. 

Video ee ee ee Viarcdensulniciich Admiralty, Reports: 

IV ois eens tee. 6 oe a Marshall. C. P. (Eng.) 

1M Goch aS ie Wp ier ae ae oe __.Marshall’s Reports (Bengal). 

Viinsht see A Nee oe ee eee A. K. Marshall (Ky.) 

Jd Betas oye Oi Kor, So ere ee Marshall’s Reports (Calcutta). 

RVicrsines Gov lon ys. oe ee Marshall’s Ceylon Reports. 

NiArsna Dec ce tae ee te Marshall’s United States Circuit Decisions (Broc- 
kenbrough). 

Wisse eels see ee ek ee ieeVigrshal leek ys) 

actos aye a ae Martin (N. C.) 

Dart e(N Ges) eet Martin’s New Series (La.) 

Win O A e )un a ee ee Martin’s Old Series (La.) 

WVUEER A WN ee ee es Martin & Yerger (Tenn.) 

Di eee eee ete Navel sel!) 

i bor Sate Be ae eee Mason (U. S.) 

Wal NcUTioe COU Cpe ere ocr 5 3 A Mason’s United States Code Annotated. 

TA Ei 2, 5 UES En Se ee ac Massachusetts. 

Migcae WleeeCacyeeet oe en eee ed Massachusetts Election Cases. 

IV) Eee) Mp Rs | eteeas bee OO chee oe, Marea 2 Massachusetts Law Reporter (Boston). 

WER CROC RO a eee ee ae eg Maule and Selwyn. K. B. (Eng.) 

J YALE a's a ee eens ot ARI | Maynard’s Reports, Edward II. (Year Books, part 
Gye 

Mick: 2s See ee ee Vian lance 

VG nC Wee ee ees oe Maryland Chancery. 

Wide Recs ee Maryland “kaw. Records (Baltimore). 

1A 9 Ale PAS Ae eae _ Maryland Law Reporter (Baltimore). 

1. (i al Bd PAC Go Sas Se ee re Maryland Law Review. 


Wie wee E Me 
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Weese QV eee hee Pe ee Meeson and Welsby. Ex. (Eng.) 

Wieetie i. ett sot Sees Megone. Company Cases. (Eng.) 

VEC rcuei eee alk) Pine ace ane © Meigs (Tenn.) 

Mieninhis [5a ties stab Senet Memphis Law Journa: (‘lenn.) 

Wettz > tate a, 6% JA) LEI Menzies’s Reports (Cape of Good Hope). 

IMexcaCas: 2) 22.) . aeeiieesMercantilo Cases. 

VEeECHS [Jict: «shat tome pelos Merchant’s Dictionary. 

VCE IVE acct Rok Gti} 78 nae er ees Merivale. Ch. (Eng.) 

Weets Wy: ico abet ae ee Metcalf (Ky.) 

WEEE CMV Lase 2 eRe ee ee Metcalf (Mass. ) 

1A IS) ied Sot aa ee Oe. Gis Se Michigan. 

IN chee Laiw yer 2. es who Michigan Lawyer. 

Mich, ie] seat eis art? eee Michigan Law Journal. 

Mich: doege News. As ee el Michigan Legal News. 

IWiichite N S¢ eevee Eee See Michigan Nisi Prius. 

Minless seat ey. 5 eee este oa Miles (Pa.) 

IvVinliC onctea ees 2 ce fe eines Mill’s Constitutional Reports (S. C.) 

IVE eg) Jecihteee set cores eee Miller’s Decisions United States Supreme Court 
Reports, Condensed (Continuation of Curtis). 

Vive LJecitisec 2 Tae. Aes ok) Lae Miller’s Decisions (Woolworth Reports) United 
States Circuit Court. 

IV sis 6, AM on O11 S eae ea Mills’ Reports (N. Y.) 

Wehilwe cc). .e tos eer ee, oe Milward’s Reports, Irish Prerogative, Ecclesiastical. 

DVENIEEE Vs Sta) tee 2 Sok ed Bees Minutes of Evidence. 

IW ini toe. eee oe ee ee Minnesota. 

VES Cte pgs ae ee a ee Minnesota Court Reporter. 

IV Astiiea elisa) ee ent ees ele, Minnesota Law Journal. 

IN ENO ce ube ee we ewe Minor (Ala.) 

IVINS cae een eed bree a aera Miscellaneous Reports (N. Y.) 

TNA GS Reale a leo ie, ee ee So Mississippi. 

NiisoMt 2) Cyan ee her ee Mississippi Decisions, Jackson. 

Wiklcsei Cast et eee Soe Mississippi State Cases. 

VSO Stari 5. caeteek Wak ey no Missouri. 

WEO SA DD. 22 2 Sere cee ee Missouri Appeals. 

Vioak, Eng: Repo see es Moak’s English Reports. 

VEO. Apps Rep.) -2eeesserns ean ee Missouri Appellate Reporter. 

INO bi ene Sc) eee Mobley’s Contested Election Cases. 

IVDO: 2 hace aS eee Modern Reports (Eng.) 

WG eS) Cs aoe 5 = Aa ee eee a Missouri Decisions. 

iV N01) CVs ee nS ee ee nL Molloy. Ch. (Ireland). 

LOM enewes soe 5 1 een Molyneaux Reports, English Courts, temp. Car. 7 

Nica haan tae oY Se as es Monaghan (Pa.) 

I AGT TS 1s np ihn ae Ne Se SS B. Monroe (Ky.) 

BV AN OTM OE ease ce Sele tt td Montana. 

INA Gupte 5 ee 8 Montriou’s Bengal Reports. 

Wontacu, Bankr. Cas. Ls Montagu. Bky. (Eng.) 

IWiGiie meas meee ets ie) > ae ee Montriou’s Cases in Hindoo Law. 

Wont. CondeNepr 2k SS ee Montreal Condensed Reports. 

Montrar Avid 2 See ed Montagu and Ayrton. Bky. (Eng.) 


Mont. & B. Bankr. _____.Montagu and Bligh. Bky. (Eng.) 
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Mont. & C. Bankr, = Montagu and/Chitty. _Bky. —(Eng.) 

Mont. & M’Arth. Bankr. _____. Montague and M’Arthur. Bky. (Eng.) 

Monee Bs .i- 2 ein aa aie, me _T. B. Monroe (Ky.) 

Mont: 104 So etG ote soe Montagu, Deacon and De Gex. Bky. (Eng.) 

Montg. Co. Law Rep. _.__.. Montgomery County Law Reporter (Pa.) 

Months} urs eee oe et ate Monthly Jurist, Bloomington (III.) 

Month paw eens es 0a Monthly Law Bulletin (N. Y.) 

IVE Gath. Tes) etre oe Re ahd Monthly Journal of Law (Wash.) 

IVomthia Ie, Viagra SES Monthly Law Magazine (London). 

Miontholes Repr s.— — <D Monthly Law Reporter (Boston). 

Nonthitaitegm Examy sets iA Monthly Legal Examiner (N. Y.) 

Month. West. Jur. ..... . __. Monthly Western Jurist (Bloomington, III.) 

Montreal L. Rep. S. C. or Q. B.... Montreal Law Reports, Superior Court or Queen’s 
Bench (Canada). 

gO ya IM yeh oe Moody and Malkin. Nisi Prius (Eng.) 

VEOOUV Rot ROPE ee Moody and Robinson. Nisi Prius (Eng.) 

J Bevevs Bien. Cn) Oe iad ee atlas Moody. Crown Cases (Eng.) 

Wroorermivast: [nd te 2 eee Moore’s East Indian Appeals. 

Vcore ss. 2 21 vey eR > Se Sir Francis Moore’s English King Bench Reports. 

WEoouen (as Gite > a. Oe eg Moore’s Gorham Case (English Privy Council). 

Whoores i): Dre Vater Tse Moore. C. P. (Eng.) 

DU ope eee ee es Moore (Ark.) : 

IMoorerQib oa. eee ees Moore and Payne. C. P. (Eng.) 

Wisote ib ree oe eel Ba Se Ng Moore and Scott. C. P. (Eng.) 

MMiootea indssApn vee Oe le Moore. Indian Appeals (Eng.) 

Wioores bs CO. C. = er 3 Moore's) Privy Council Cases..( Eng.) 

WrooresP, Co CuNwS > fetes: ? Moore’s Privy Council Cases, New Series (Eng.) 

Monee Ws lay Morgan & Williams’ Law Journal (London). 

Nlorison’ S Dict te oe Morison Dictionary of Decisions, Court of Ses- 
sion (Scotland). 

Nigra ina Repent Se Morrison’s Mining Reports. 

WEOtS SUP Oo ee a a Supplement to Morison’s Dictionary, Scotch Court 
of Sessions. 

WOT eOViln 2 eee on 6 a Morison’s Synopsis, Scotch Session Cases. 

Miorem (Omi). )uat ese ee Morris Reports (Bombay). 

TYAN F075 Oh, statu ae oe AE a in Morrell. Bky. (Eng.) 

RVROGice weaver 2 Fa. es) ber), Ue Morris (Iowa). 

Viorre Gyan) vee ha Morris’s Jamaica Reports. 

Votre ote a5 oe ee 8 8. Oe Morris’s Mississippi State Cases. 

NVLOrT pa rats 5 ee ge Morrison’s Transcript of United States Supreme 
Court Decisions. 

Morse; Exch. Rep? === =~ F-= Morse’s Exchequer Reports (Canada). 

VEORtOI ue ee ee ene etem, Bee et 2 Morton’s Reports (Bengal). 

Mioselyeeene ee Moaselycy Che (Eng. 

SM RCP der Cy iy ean Me einen, eee Moulton’s New York Chancery Practice. 

Miazley cow. Le Dict: ee Mozley & Whiteley’s Law Dictionary. 

Vineet fami, tee Se Mumford’s Jamaica Reports. 

IMinrine @onps }oAs. oe 8 Municipal Corporation Cases. 

vcr oe eee eee ee NV Puntord (Vas) 


Mien O bea Municipal & Parish Law Cases (Eng.) 
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Mun. Rep; 22 = 2) 3 = Municipal Reports: (Canada). 
NurdeE pitvens 0 22 eee Ss Murdoch’s Epitome (Canada). 
Murph. G2  MipheyaGNs Cs) 
Vu live Oc. El eee ne ET eee Murphy and Hurlstone. Ex. (Eng.) 
Murray 2 22 Se ee ee Iayaca Ceylon Reports: 
Murraye = Ta eee Wh itrayess New, couth Wales Reports, 
Murtay =. 2 2 Se eee Murcay scoters jury Court Reports. 
Murr. Over Gre fe ee Murray s Overruled ‘Cases, 
Mutukisna (Ceylon) ___-______-_ Mu tukisna’s Ceylon Reports. 
Mvyer’s Fed. Dec. 225255 os @Myer's Federal Decisions. 
Mivd. & Co fe eee WivineandiGraig Che ene.) 
IVE VI Ste creek ee My ineandslkecny 2 Che (iing:) 
Myrick, Prob. Ct. Rep. ____- Myrick’s Probate Court Reports (Cal.) 
N. 
N. ee by date) _._________ Northern Ireland Law Reports (e. g. [1925] N.) 
Ne oS) 2 eee 2 eENichols & Stop s heportes( Pasmaniaye 
N. A. Cc. Rok eed See OR eee Native Appeal Cases (South Africa). 
Nat. Bankr. Reg. __..._.________.. National Bankruptcy Register (U. S.) 
Nats @ Orpa Neps 6 eee National Corporation Reporter (Chicago). 
Nate i. Reel.) SS 2 National Lawavecord: 
INNS Tos [RCs ce Nit Call ILenir Reportar. 
Natl. Rey. 5 Nationa lawerkeview. (bP itla,) 
Nat. Ops. te ee me oars Notes of Opinions & Judgments. 
INat. Regy 22 ee 2 National Register, by Mead: 
Na Cp eae eee os oe eS Eee National Review (London). 
Nig by Gate oo oe 2 ee Fee New, brunswick Keports, 
INAS cn esiie an een Do ae New Benloe’s Reports, English King’s Bench. 
N. B. Eq. Rep. _...__-SSSs—SsSF New Brunswick Equity Reports. 
N.. B.-N.. Rep... _.-. = |. National, Bankruptcy News and Reports (UR 5.) 
NABUR ACAI) 2 a New Brunswick (Allen) .(Canada), 
N. B. R. (Ber.) —-._..__-__.___ New Brunswick Reports (Berton) (Canada). 
N. B. R. (Car.) 23+... New Brunswick Reports (Carleton) (Canada). 
N. B.-R. (Chip.) 1.222 2 New Brunswick Reports (Chipman (Canada). 
N. B. R. (Han.) __._________New Brunswick Reports (Hannay) (Canada). 
ING Bo. Sern) eee eee ee New Brunswick Reports (Kerr) (Canada). 
Ne Bos Pak Ds) = _New Brunswick Reports (Pugsley & Burbridge) 
(Canada). 
N. B.R. (P. & T.) _________New Brunswick Reports (Pugsley & Trueman) 
(Canada). 
N. B. R. (Pug.) _______________ New Brunswick Reports (Pugsley) (Canada). 
PNMb SEN (CU TA) 86s A ees New Brunswick Reports (Trueman) (Canada). 
Nia 18 3pcc\ eis a ee New Brunswick Vice Admiralty Reports. 
1S AG) SE se North Carolina. 
IN we nti ee ee ee ee ee New Cliancery Cases (Younge & Collyer). 
INS On Ga A eee ee Be es Negligence & Compensation Cases Annotated. 
ING Cpe eee NS Chipmannivies) 
IN (Go tin see = Notes oieG@ases bys otrange (vladras)« 


N. Cy. Term: R. See ee eee ee North Carolina Term Reports. 


ABBREVIATIONS » 153 


ING 2S ane ys SOE oe North Dakota. 

Nate ee 2 eee eee a Northeastern Reporter, 

Neha 44a 8 as ee Ee Nebraskat 

Neb; Unof: = Nebraska’ Unofficial. 

Negro Cas, ________________________ Bloomfield’s Mamunission or Negro Cases (N. J.) 

Nelli Ceylon)" seas Le Nell’s Reports (Ceylon). 

Nels: Aira es eeeeee 2002" 7 Sb Nelson’s Abridgment. 

Nelson: weenie ee ort Set Nelson. Ch. (Eng.) 

IN iy Lae LS eee om ha New England Reporter. 

INiey sie eee ee eee ee ONevada. 

Neves Qin Vata og AE Neville and Manning. K. B. (Eng.) 

INevetOch bach = a Neville & Macnamara (Eng.) 

INGveOeVMLsIVia gs hoe ts 85th Nevile & Manning’s Magistrates’ Cases (Eng.) 

INOWEOCR beter fe etn 8s ies Neville and Perry. K. B. (Eng.) 

INevacciie. Viao. Cas. 7 ees > Nevile & Perry’s Magistrates Cases (Eng.) 

NewrAnneRegice 5s a New Annual Register (London). 

Newer. oe" ake eee oP Newberry’s Admiralty (U. S.) 

iNew Dy themes ee te) | BSUS Newbyth’s Manuscript Decisions, Scotch Session 
Cases. 

NevioundiaRep.. 2 2 62. 2 Newfoundland Reports. 

INeweoutidlnoels Cas...) = 2 Newfoundland Select Cases. 

New Mag. Cas, New Magistrates Cases (Bittleson, Wise & Par- 


nell) (Eng.) 

New Prac. Cas, _.._____.__.____. New Practice Cases (Bittleson & others) (Eng.) 

Piewaheportss: 6. New Reports (1862-1865) (Eng.) 

INewaoess. (Caste. we vet STS New Sessions Cases (Eng.) 

New Zeal. L. R. New Zealand L. R. 

INGE see ere el tees New vil amipshire: 

INS Ca ee ee ee PE neligh Railway & CanaliCases, by Nicholl, Hare, 
Carrow, etc. 

Nicholson _.-_-- SS Nicholson’s Manuscript Decisions, Scotch Session 


Cases. 
INilest cg ee oe eee ee Nilesist Weekly, Registem (Baltimore). 
INTIS Des ynetree coer ts enn Ae ne ee nee (Nisbet of ) Dirleton’s Scotch Session Cases. 
INisieraucrcnGen,, ol, hep. 2 ==" Nisi Prius & General Term Reports (Ohio). 
(NG ccnp eer New Jersey Equity. 
Nee be een Se New Jersey Law. 
IN el eee | ate ee New Jersey Law Journal. 
DIN lg oe ee le a Nelson’s Lutwyche, English Common Pleas Reports. 
N. ib, ty a Noes ec oa a Natal Law Reports (South Africa). 
Nee Vinge ee eee News Viexico: 
INS Cas. eee New Magistrates: Cases; 


Nolan ee ee ee Nolams(Viagistrates-Casese(Eng-) 

INoglnbeteae@ acca Nolan’s Settlement Cases. 

No rriguii et ee ee ee Norris, Cha.) 

INO Tt) Seen eon See eee Northington (Eng.) 

DNIGR EHD OING cal as tae Mees a Northington’s Reports, English Chancery, Eden’s 
Reports. 


Northam. Law Rep. _._..___.___.. Northampton Law Reporter (Pa.) 
INorthumb: Co, bers N22 Northumberland County Legal News ( Pa.) 
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INOEENRVY sy Lamellar ee eee eee Northwestern Law Journal. 

WNortviee Celnit: i525. eames Norton’s Leading Cases on Inheritance (India). 

Nofestote Gacesie 2-8 Ma an ee Notes of Cases (England). 

ING aR ee Ne Ge ee Notaries Journal. 

INGttpOo ML Co cee oe cee No ttred Corde(S.'C:) 

Noun Denies Seek Sart Eee Denizart Collection de Decisions Nouvelles. 

INOUVMEREVicg oat 5 ee Nouvelle Revue de Droit Francais (Paris). 

[Nove eee re 8 ee Noy eco morne.) 

INNGE gGlaish o) Bee ae. = eee eee Nisi Prius Cases. 

No P, Dp, 2 South African Law Reports, Natal Provincial Dre 
vision (South Africa). 

NG ee eee 8 a he eee Nisi Prius Reports. 

Nr yee, neat rare 2 RE cies Nova Scotia Reports (Canada). 

INES CCh a. . 2e ase ek es NOV ane cotlan Decicione: 

NS? Le Rav a 8 e Novateotia, bawahkeports. 

N.S. R. (Coch.) 222. = Nova Scotia Reports::(Cochran) (Canada). 

IN: sd teas (Gee Ot ees Nova Scotia Reports (Geldert & Oxley) (Canada). 

Ni-S.R.i(G.. & RB.) 22 = Nova Scotias Reports: (Geldertix, Russell) (Can- 
ada). 

NSS) Ru Cjlames) 22 Nova Scotia Reports ( James (Canada) 

INS Og Roe (Oldie) ee od Nova Scotia Reports (Oldrights) (Canada). 

INGO IR Ce Ooh. eae oe Nova Scotia Reports (Russell & Chesley) (Can- 
ada))e 

N.S. R. (R. & G.) _- Nova Scotia Reports ‘(Russell & Geldert) (Can- 
ada). 

N.S. R. (Thom.) ______-_- Nova Scotia Reports (Thomson) (Canada). 

INTIS Vine Citi eee ete New South Wales Reports, Admiralty (Australia). 

IN Sey VV ssa Te os ak Se ce New South Wales Reports, Bankruptcy (Aus- 
tralia). 

INS Vesbankr (Cast 2 eee New South Wales Bankruptcy Cases (Australia). 

INP SSce- VV Glas sao tne New South Wales Reports, Equity (Australia). 

Nw. Wi. IndwArbtny Gas Se New South Wales Industrial Arbitration Cases 
(Australia). 

N..'S.. We: and Apps Ctsoue ase New South Wales Land Appeal Courts (Austra- 
lia)? 

IN GD, Ws. Ligh gee ee New South Wales Law Reports. 

ING DS. W AS x CAR iG cds) eee New South Wales Supreme Court Reports (Equity ) 
(Australia). 

ING Ds W 2 C oR CD72) ees New South Wales Supreme Court Reports (Law) 
(Australia). 

INEED VV, bs oak. No oy ee New South Wales Supreme Court Reports, New 
Series (Australia). 

NMS LVV Gs ote ey, fe New South Wales State Reports. 

INPROs WG WV IN, cee ee ee New South Wales Weekly Notes (Australia). 

INAV \caerere eR 5 ee ae Northwestern Reporter. 

INV Steven ooo ae Northwestern Law Review (Chicago). 

POWER AEA G OM Cx ee Northwestern Provinces High Court Reports (In- 
dia). 

N. W..T. Ro North West Verritories: Reports, (Canada,): 

1 Rep GaAs) 2. 0k eae te New York. 
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N. Y. Anno. Cas. _...__-___. New York Annotated Cases. 

NO. Appesecth tt Sate seme ss 2 New York Appeals Decisions. 

IN Vs. Casselirr, eonet ee ie 2) New York Cases in Error (Caines’s Cases). 

INGEN 5 Ch yoents ieee ree New York Chancery Sentinel. 

IN VS: City © ioe eee re ae New York City Court. 

IND YS Cit Cee un pa seeeeroe. e New York City Ct. Supplement. 

Nw Y.. City alist ie cue ee rece LS New York City Hall Recorder. 

ING YY. Cine Processes oe are New York Civil Procedure Reports (N. Y. ) 

Ney COivaseroce Rag N GO. ct New York Civ. Procedure Reports, New Series 
@NicY 2) 

Ne a Wode Rep, f=. New York Code Reporter. 

Beth (Al COP) a a OR yr New York Condensed Reports. 

NORCO RIND y, 45 Aa New York Criminal Reports. 

Neovo ative. Gaz, 2 New York Daily Law Gazette. 

INSONG AD el ee aa New York Daily Register. 

Nee Yee Pilec ty CAs s meme cin 2 nk New York Election Cases. 

INCOR fies ee ee toe ts. F New York Jurist. 

UN ee eC OAuING Seen 3 ne ee OS New York Legal News. 

INGE energie gen Boeck acs 48 New York Legal Register. 

he 12 4 bh AK Ge is eco ee ee i New York Law Gazette (N. Y.) 

INI Yemises SC DS tet eta NST New York Legal Observer. 

INVA e pli Joe ee Pee 2 News. ormellann vournale 

IN Sele lo Rec ee 8 ie x New York Law Record. 

1S bel [Soe es eee ee ee! New York Law Review. 

INV vont Ul. 2 a New York Monthly Law Bulletin. 

INANE VLontheelen Ree 2 ee New York Monthly Law Reports. 

NoYes Wins Gaze = News Y ork Municipal Gazette. 

Neve Opsi Atty, Gen; 22. es Sickel’s Opinions of the Attorney-General of New 
York. 

INCOR TR eps 2. ee ee eee, New York Practice Reports. 

UNS CAC Or pene ek ee Aree a New York Record. 

INO eS oN Py ek New York State Reporter. 

NY ve Upern © tawee een ee ee New York Superior Court. 

INS Yo Sppree eNew York Supplement: 

Nie ee VV CCK O10 ee ee New York Weekly Digest. 

INEZ ADD cane Da fee I oe? New Zealand Appeal Reports. 

Nig el CGPS Sl 8 (Pa ea ea ene New Zealand Colonial Law Journal. 

INR Z Perc eee eer i New Zealand Jurist. 

INP 4Ares Covee id btibed OS Ranvaseere tase ene New Zealand Jurist Mining Law. 

Ne Ura One New, Zealand: Jurist New: Series. 

ING le oR Gene eet ee ees New Zealand Law Reports, Court of Appeal. 

O. 

O. B. & F.N. Z. ________ Olivier, Bell & Fitzgerald (New Zealand). 

Gieieniwetnt. ee ar Old Benloe’s Reports, English Common Pleas. 

(OE pial ony eee eee Oe Sir Orlando Bridgman’s Reports, Common Pleas 
(Eng. ) 

OuBrien sans: ee ee © Brien 6) Upper Canada neports. 

ACV AIS oe to ee oe Old Bailey Session Papers (Eng.) 


Oe hiere ee ee Oona Brevium, 
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ORG a7 oe a ea ee Official Gazette (U. S.) 

CRASH Meine OSs lee oe oe Reports of High Court of Orange Free State 
(South Africa). 

@ iow 20 a vne tN ee we Ohio. 

CORIOEA DD ee ere oe Ohio Appellate Reports. 

Ohio, Ce Co... eee Ohio Circuit Court Reports. 

Olio Cw Ce INO: aoe eee aes: Ohio Circuit Court Reports, New Series. 

Ohio CAL) tae te Aerie Ohio Circuit Decisions. 

Ohios ech ser 2 ees e* a OE Ohio Decisions. 

Olio: Dec Reprint’: ees Ohio Decisions Reprint. 

OWiO LE 6 ees ooo eee: Ohio Federal Decisions. 

@Qino (Dy es ae ee Ohio Lower Court Decisions. 

Ohio Lege Ne = es eee Ohio Legal News. 

@iiosks. |. eee LE ate Ohio Law Journal. 

Ono Le Rep, ee eee Ohio Law Reporter. 

hig oNG R42 = hh rere ee Ohio Nisi Prius. 

COMOMNGP PanN ce tee 528 tee ee ae Ohio Nisi Prius Reports, New Series. 

Ohio Prob. epee _.Ohio Probate Court Reports. 

Ohio S. & C. P ‘Dec. PAPA tye Ohio Superior and Common Pleas Decisions. 

LD) I One) apo eee ee ee hae Oa Ce Ohio State. 

Cliath ein ee Se seen Eee Se Oklahoma. 

Okla, Crim: Reps =. = @ 2a Oklahoma Criminal Nepotts: 

OL Co tees ee re Olcott (U. S.) 

Olivers Bo QL Se te eee ae Oliver, Beavan and Lefroy’s Reports English Rail- 
way and Canal Cases. 

Olivera Ee Nee Zoe eee Olliver, Bell & Fitzgerald’s New Zealand Reports. 

OI Deer Sa op Gegeaaencede tee cetaattee celled aL be O’Malley and Hardcastle. Election (Eng.) 

ON ee en ete Se Old Natura tereviem,: 

Ont. inte A tle Se 1 et AERO es Ontario Appeals. 

OntrApp- wep. ee ee Ontario Appeals Reports. 

Onto Wlec? Casi 2. = ss BlectionCases*( Ontario). 

Onte tae 2 eee Ontario Law journals 

Onts Le Is N. ic fy SA ae Ontario Law Journal New Series. 

Ont Lr Rep: Sas ee ee Ontario Law Reports (Current Series). 

Ont. Pr. Rep; eee ee eee Practice Reports (Ontario). 

Ont.” Rep; =. ee eee Ontario Reports. 

Ont. Week: Newer Ontario Weekly Notes. 

Ont. Week. Reps 2. eee ee Ontario Weekly Reporter. 

OPP), 2 ees South African Law Reports, Orange Free State 
Provincial Division. 

@OpscAtty. Gen... = eee Opinions of Attorney General. 

@pnesol Vepts Labor. ee Opinions of Solicitor for Department of Labor deal- 
ing with Workmen’s Compensation. 

(0) Rees» ere es Official Reports of South African Republic. 

Ongena ye Oregon. 

(Orne fee EE Reports of High Court of Orange River Colony 
(South Africa). 

Mrleancwl pins 2 tee et ee a Orleans Term Reports, 1 and 2 Martin’s Reports 
(La.) 


Wuterbrid ce sees ee sd Outerbridge (Pa.) 
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OV erie tek. ee ee ere) Ger tony Geena) 


Owen st  Owen’s Reports, King’s Bench & Common Pleas 
(Eng.) 
Oxley es Young’s ~Vice-Admiralty Decisions, Nova Scotia 


edited by Oxley. 


te 
[1891] P. or Prob. _____.__Law Reports, Probate (1891 onwards) (Eng.) 
Pace ene omtntn 12s) Pace. Reporter 
LIS pon ae et Pennsylvania Supreme Court Cases (Sadler). 
| Pevenace. (Cos 11 ae Pacific Coast Law Journal, San Francisco. 
ieaetneal awe Vinge s 221 =: Pacific Law Magazine. 
bE CCG etl ge Pennslvania County Court Reports. 
LESS, SD) CU Sei eee eae ee a a Pennsylvania District Reports. 
CC eae oe eer ee Beige sh Chancery Nak) 
TREN a oe Ee Were ce SO ee EY PamesG@uiess) 
Pe AaNraOeT. eee eae alleen be Pennsylvania Law Series. 
Pa. Ler..Gaz, tn ee egaliGazette Reports: (Campbell) (Pa) 
big ell Ee 8 I Bah ER ee ee Pennsylvania Law Journal. 
LEGS Be 1 ke Ss panei Re eel Clark’s Pennsylvania Law Journal Reports. 
Rallisve tq ene tora ie Oe eg Palmer’s Reports King’s Bench (Eng.) 
leery lisa SRN CE) ee Sea ees oe ee Pennsylvania Law Record. 
Pa pec een ee ee Parsons ecisionsa(Viass:) 
ace Ip hte Ry sn em Parker’s Reports, Exchequer (Eng.) 
Parker, Crom, Rep. 2 et Parkers Criminal Reports (Ns Y:) 
J Peal uaRens, (Onis, Sen a Parker's English Exchequer Reports (Revenue 
Cases). 
Parswocl ay. Case 2 ke Parsons’ Select Equity Cases -( Pa.) 
aS Cae ew 2 Be WIE we ey Pennsylvania State. 
Pai ONES SEO cael ede eek Pe mer Phen Pennsylvania State Trials (Hogan). 
Ree eu pete Cty teem = eee See Pennsylvania Superior Court Reports. 
eat Mu IRV/ DATT Gy eee eee Be Paterson and Murray’s Reports (New South 
Wales). 
IP Ne JOT Oe eS Re, Seen eee Patent Decisions. 
iParecrites ID), oe Ih, IMI, (Cais, 2 Patent, Design & Trade Mark Cases (Eng.) 
atensonmocy ADD. .Was, .2 2. Paterson, Scotch Appeal Cases (Scotland). 
Pac, I eiiy IO ee ne een Patent Law Review (Washington, D. C.) 
Baie ONC AZ te ee I Patent Office Gazette. 
ate ihe e oye eee ae, Patent Office Reports. 
Bato 2 te eta tls Le Seotland 
Patrick, bai Ce PO Ne eT Patrick’s Election Cases (Upper Canada). 
PE ECOL OE dee eet eo eee Patton & Heath (Va) 
Peake, N. P. Add. Cas. Peake. Additional Cases. Nisi Prius (Eng.) 
Beaker Neale Cas geeks ode ed) Peake. Nisi Prius (Eng.) 
Peas; eva ‘ose cat ett oo LEE Pearson (Pa.) 
Peck _ FR OL P NGAP. Ft a ee Peck (Ill.) 
Peck _ Be eee 5 = Os Pecko Lenny) 
Peck. El. CH eke Ee ene ee ce Peckwell’s Election Cases (Eng.) 


RIA Se cube oy) ole Det eihe= See ean Petham Reports (South Africa). 
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Crit ee ES ns A carer Be re Bae Pennewill (Del.) 
Penoines ee | on. tee ee Pennington (N. J.) 
Rennyps se" ey oar Pennypackerncr a.) 
Pearse We oye See PaPenrose & wvVatts. cha.) 


LA ieak Big Wa ceceneae er ene AN derail Perrault’s Counseil Superior (Can.) 

| Peau pared See tie Sats __..Perrault’s Prévosté de Quebec (Can.) 

Jes cragyreceiel © Reet eee a eee ae 4 Perry and Davison. K. B. (Eng.) 

Petry ok. = Perry and kenapp. Election, (Eng. ) 

Perry & K. Elec. Cas. ...______-Perry & Knapp’s Election Cases (Eng.) 

Perty 1 Ce Cas Oo. wore ee tee oe Perry’s Oriental Cases (Bombay). 

Pete) Ee tee ee ICE Ee) 

Petr Adit ees chee eee een Peters’ Amiralty (U. S.) 

Pere. ge tS) 2a 2 Se Peters’ Circuit Court (U. S.) 

IPetersd Onthw AD ree seen Petersdorff’s Abridgment. 

PRE ASOT it ht een eee ee PSEsomith*CPa-) 

Mihene ye Rep: 2a eon re ee ees _Pheney’s New Term Reports. 

VEG oe Uc ee ees, ee Philadelphia ( Pa.) 

Philasilesn nts po = eee Philadelphia Legal Intelligencer ( Pa.) 

Phieilées Gas, Cee es Se ee Philips’ Election Cases (Eng.) 

PIM PDINe tana eee Philippine Reports. 

Philly Chosen s ee eae ee oe Phillips. Ch. (Eng.) 

De An UU Bil ope, awe Area Nes chcce eS Me era Phillips’ Equity (N. C.) 

ballin. Eccl Re prtcce So ee Phillimore. Eccl. (Eng.) 

fe nee eee oes vs ee Bee ee Phillips’ Law (N. C.) 

Binet. Li; ae eee ee Phillips State Trials. 

Picktt seen ees ceed epee S Pickering ( Mass.) 

Rick lena teen res WSO eee ren ae A Pickle (Tenn. ) 

Bi getOe Re wes een Bes Hoke eee Pigott & Rodwell’s Registration Cases. 

LRA Yeas RaSh See Miao Rate i em Rk Pigott’s Recoveries (Eng. ) 

Pik Cape eens OT ee ee Pike (Ark.) 

Rraiiey oe eee et oe ere eh Ee Pinney ( Wis.) 

Pitcse Sees Siete he etka ae ee Pitcairn’s Criminal Trials (Scotland). 

Pittsh; 9 oe ke Pittsburgh Reports ( Pa.) 

Pittsb 7s De gre |e a Pittsburgh Legal Journal (Pa.) 

Plowds 2 ee ee eee Plowden’s Reports. K. B. (Eng.) 

Plowd* Cote 22 ee eee eee Plowden’s Commentaries or Reports, English King’s 
Bench. 

Poll SMS = Aer Pollock and Maitland’s History of English Law. 

Pollexfen 2 2°) eee See Pollexfen. K. B. (Eng.) 

ipoltateads Cas.2.2 <1 Pollock’s Leading Cases. 

ophai 2-2 |. ee ee Popham. K. B. (Eng.) 

Popmecks Vio. ts 2 eee Popular Science Monthly. 

Ronee S| eee Porter (Ala.) 

orto Kico: ed. Rep. Porto Rico Federal Reports. 

ocey, Uintrep. Cas... Posey’s Unreported Cases (Tex.) 

astiemiche ee 2S Postlethwaite’s Commercial Dictionary. 

OMmD Ware ste 2k Potter’s Dwarris on Statutes. 

Rottsie leicht Potts’s Law Dictionary. 

POW. GAtnee a Week A as Powell’s American Law. 


Poweraor oct) eae Ss Power, Rodwell & Dew’s Election Cases (Eng.) 
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Powers Sur. _-____mtmt______- Powers’ Surrogate Reports (N. Y.) 

|S ol ean fe ee eLOntarioge ractice: 

Brace | ave: Au 29 oe i eee 8 Pratt’s Supplement to Bott’s Poor Laws (Eng.) 

Precis) a ee, epee wetel Printed Decisions (Sneed’s) (Ky.) 

Bree. insC he eee eee eet Precedentsun, Chancery: (Bng.) 

Eee dvina sl eeeeeeeten eee. Prince Edward Island Reports. 

Pres, Sheps. Gouch: 2 ses 2 Preston’s Sheppard’s Touchstone. 

Rioghalee si eel Peo Saye President Falconer’s Reports, Scotch Court of Ses- 
sions. 

Paice ge ee eee BE ere Pi Price. Ex. (Eng.) 

riservata GP 08 in Price & Steuart Trademark Cases. 

Pricep Vids Cass test oF _____....Price’s Mining Commissioners’ Cases (Eng.) 

Rricen Notesir be oo wel b A Price’s Notes of Points of Practice, English Ex- 
chequer Cases. 

ricets nee Cash 2 2 ee is Price’s Practice Cases (Eng.) 

eric Calis Cee ee ere A oe Prideaux & Cole’s Revorts, English New Session 
Cases. 

Piano mene. IDI ee Pritchard’s Divorce & Matrimonial Cases. 

LEGA CEES eee Aaa Reel ed aT toe Prize Cases Heard and Decided in Prize Court 
During Great War (Eng. & Col.) 

cial sh ga epee tale SL ba care oan Law Reports, Probate and Divorce (1865-75) 
(Eng.) 

ICODLe OC La tore mek fo aati Probate & Matrimonial Cases. 

ERO eC Cale Cp ete a 3 OEE oe jad Probate Court Reporter (Ohio). 

robe Div. = ee _Law Reports, Probate Division (1876-1890) 
(Eng. ) 

raps Wawvyet Naso. Property Lawyer, New Series (periodical) (Eng.) 

ProsRepr Anno] pas eee 2 Probate Reports Annotated. 

Praudia Wandslec. (Urs) Proudfit’s United States Land Decisions. 

PAR Rae bees Fe Porto RicoLoupreme: Court .eporis: 

1 EA ge "| RATES dello AON Pee aie UU ai me inne g ele Practical Register in Bail Court. 

Rew eomC ae 20 2 ee Practical Register in Chancery (Styles). 

Py, Reo VOAp ieee. ia Te ees Practical Register in Common Pleas. 

Pr.Rep. ee ek eE hactic’ MNOpOLES 1Eae.,) 

Psych. & Mots Sais 72 Dee ee Psychological and Medico-Legal Journal (N. Y.) 

UNDG ata 0 Le ee ee ee dere New Brunswick Reports (Pugsley). 

Pugsley & B. _._-_-_—SS——SSSS New Brunswick Reports (Pugsley & Burbridge). 

Pirgelevnocs hae tee eS ee New Brunswick Law Reports (Pugsley & True- 
man). 

re INC Cpe te Punjab Record. 

Psu. 22. bee ie ons Pe Mead Public Utilities Reports. 

EMV VETS Shean ee ee _Peere Williams. Ch. (Eng.) 

Pykes Rep. —___——-— SS ?Pykes’ Lower Canada Reports. 

Q. 

Oo B: ___________Queen’s Bench Reports (1841-1852). (Eng.) 

[1891] i. B. Law Reports, Queen’s Bench (1891-1900) (Eng.) 

OD iy an a Law Reports Queen’s Bench Division (1876- 


1890). (Eng.) 
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On B.U; Ci. 1 a Queen's Bench: Reports: (Upper: Canada): 
Os hd Fe ec oe eel Memes se vais Wace. Queensland Justice of the Peace Reports. 
OM sd SUR) ie ee Oneenslandeivaw journal. 
OsS?! Ga Ry 2. te eg eee Queensland Supreme Court Reports. 
Quarts Li, J. 222 2s ose Quarterly, Naw Journal (Richmond, Va-) 
Quart. L. Rev. ____.________- Quarterly Law Review (Richmond, Va.) 
(rebecca: |B ean. 5 eee eee Quebec Reports, King’s Bench. (Canada). 
WmebecHy Ri fone Cie eas Ae Quebec Law Reports. (Canada). 
pOuchece Pre Nepeoe se 21 ee Quebec Practice Reports. (Canada). 
Oachotson Cx s274 oe ee Quebec Reports, Superior Courts. 
Quneenslad) | oP 3a 5 eee eee Queensland Justice of Peace Reports. 
Queensland L. J. _.________________Queensland Law Journal & Reports. 
Qwiesdsilevad I. IK, Queensland Law Reports. 
Queensland S. C. R. _. Queensland Supreme Court Reports. 
Queensland St. Reon pda ceoeee Queensland State Reports. 
Queensland Week. N. _________._ Queensland Weekly Notes. 
COE CV eo os es de Quincy (Mass. ) 
R. 
| Sper ol We Mats CERI ied Te es Ot REE The Reports (Eng.) 
Railways, OnCds-- eee eee Railway and Canal Cases (1835-1854). (Eng.) 
atiwaye ou Ops Lavy |ae seen ee Railway and Corporation Law Journal. 
Railway & C. Traffic Cas. ______.Railway and Canal Cases (1874 onwards). (Eng.) 
aliway™ Gas: ieee s sk 6 IO aren Railway Cases. 
VAINISAY CAD pe Casi ee eee Ramsay, Appeal Cas. (Can.) 
RG eee eee ere ere i Fe Randolpin OV ae) 
INA DCC 2 os ose eee Sparks’s Rangoon Decisions (British Burmah). 
RNa oa leer eed. od et se Rapalje & Laurence, American & English Cases. 
Rap. Jud. Quebec C. S. or B. R.... Quebec Reports, Superior Courts or King’s Bench 
(Canada). 
Rigstine: tn ole ew Be Be Se Rastell’s Entries (Eng.) 
Reattsclya© 2 eres Or eae earns te Rattigan’s Leading Cases on Hindoo Law. 
| AOZIiA jcltgae t ake ane i nO eevee ay 4 Oe Rawle (Pa.) 
Raym. Ld. —_________________Lord Raymond’s Reports, English King’s Bench. 
Ta Gait ais ee etek ace tee ae eee ere Sir Thomas Raymond’s English King’s Bowe Re- 
ports. 
RAV Disa Soe Rake eR nee SOE Rayner’s Tithe Cases (Eng.) 
BR Oc) Gis Rie eee ee Revenue, Civil and Criminal Reporter (Calcutta). 
|S 3am ite eee eee eeeeaeres Sar hy, Ruling Case Law. 
Reg SOUP Doce) ee Ruling Case Law Supplement. 
eal se ropa Wass) Stan gee Real Prop. Cases ( Eng.) 
I RReYG teach ee ae SpeOEe Mr a Soret 7 Redfield’s Surrogate (N. Y.) 
Redf. & B. __. Shes > 7 ee Redfield and Bigelow’s Leading Cases (Eng.) 
Redf. Am. R. Cas. __._._.________Redfield’s Leading American Railway Cases. 
WRedri@ ase Wisi 2 a ee Redfield’s Leading Cases on Wills. 
IY 2 cd SC epee en ee eR RT Redfield’s Railway Cases (Eng.) 
Ineeve, Brgy, 222 ae Reeve’s English Law. 
eo [vibyeec 2 sorts hts S.A. eee Register Book. 


Peper Way xk ees Be eee Books of Regiam Majestatem. 
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Reilly _ el  Reilly-s english Arbitration: Cases. 

| Scie A 1 el aa St See Ati ___..-Coke’s Reports, English King’s Bench. 

Rep. Cas. Madr, _______...Reports of Cases, Dewanny Adawlut (Madras). 

Nep.ncas. Prose eenes = eh eports of Cases or Practice ( Cooke's): 

Rep. Com,, Cas wee aoe Reports of Commercial Cases (Bengal). 

Rep. Crain Con meee Reports of Criminal Law Commissioners. 

Rep, nC; ae Reports in Courts of Appeals( N- Z,) 

Repvin Chee a = | | Reports m_ Chancery, (Eng.) 

Reportces=== =e he Reports, 1893=1895.— (Eng) 

Rep basse Reports of-batent Cases (ing) 

INCDLilemeeer ee ee eee English Reprint. 

Reomec de Decrees New South Wales, Reserved & Equity Decisions. 

estocti dee | Ud cree New South Wales, Reserved and Equity Judg- 
ments. 

Reset. Casa Reservedn@asessUlreland)= 

Rettie 4th serics Court of Session Cases] (Scotland). 

Neve Crit te ee LaRevue Critique de Législation de et Jurispru- 
dence de Canada. 

Neveden) re ee ee Revue de Jurisprudence (Can.) 

De vemden Wes. ote tee ee Revue de Législation et de Jurisprudence ( Can.) 

Rreviscde eps 2 ee on Revised Reports. (Eng.) 

eV seen Nc see eee ee Revue Légale, New Series (Can.) 

Revelern © move oe Seok ee Revue Légale, Old Series (Can.) 

Lat Deka CN oe eat ci hs et Rute Rhode Island. 

icone eee Rice st cquitye( osc) 

Wicemen= wee eee ee ee Rice’s Law (S. C.) 

ichiiqese ere Beets een te Richardson (o..C:) 

Rich. & H. __..__ SS Richardson and Hook’s Street Railway Decisions. 

UST GN Oe eta Rt abd & tree dori Richardson’s Equity (S. C.) 

RICHER ey as oe ee ee, Richardson’s Equity Cases (S. C.) 

LET pS Da, eos nt ek Richardson’s Law (S. C.) 

Rich DAR er ee ee Richardson’s Practical Register, English Common 
Pleas. 

Raiekeem ocr Vie eee Pe ere etn Rickards & Michael’s Locus Standi Reports (Eng.) 

RtCk Oe Ory aetna cee ek Rickards & Saunders’ Locus Standi Reports (Eng.) 

Red Gevalia re ee Ridgeway, Lapp & Schoales K. B. (Ireland). 

dee twas be eee Ridgeway. Parliamentary Cases (Ireland). 

Rid BenvomOtn aL omc ee Fe Ridgeway’s Reports of State Trials in Ireland. 

Ridgw. t. Hardw. ___________.. Ridgway temp. Hardwicke (Eng.) 

Riley. ee ee ee Riley steguitye(S.C.) 

eileneml Same te ee rk eee, Cote Riley’s Law (S. C.) 

PLCC eG LCC! oon a ee eee Ritchie’s Equity Decisions (Russell) (Can.) 

Ritchiew a siep.. 2 ee Ritchie’s Equity Reports (Can.) 

Uva 2 6d (es Re Sa Revenue, Judicial & Police Journal (Calcutta). 

1 ee A) Cc Sa ee eae ee Revised Judicial Reports by Mathieu (Quebec). 

Roe Chat les «39 ee a R. M. Charlton (Ga.) 

Oy pee eee eae ee  Ropinsene(La:) 

ROD Ree en eee ee ROpINSOIY. Va.) 

Rob. Adm. SC. Robinson’s English Admiralty Reports. 

Robb, Pat. Cas, ) Robb’s: Patent Cases’ (U. 8.) 


1a 
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Rob. Eccl. Rep. _ eS SRobertson, Ecclesiastical Reports (Eng.) 

Robertsanmis 9. oe. 8) ee Gcotland ). 

Robinsons sete Le et Be Pea Seatland:).. 

Rob. L. & W. ________-.__-._ Roberts, Leeming and Wallis’ New County Court 
Cases (Eng.) 

Rob. & J. Mar... Robertson and Jacob’s New York Marine Court 
Reports. 

ROD st bes ee eae ee Robertson’s Sandwich Island Reports (Hawaii). 

ROWGe ie. et as ee ee obercone Nails) 

TROD SAVY eee sews Bs oe Sees Wm. Robinson’s Reports, English Admiralty. 

Rolle« Abr. 2 == > Rolle’ssAbridgments o( Eng.) 

RoWea Repite whoo se fs ae 2 ee Rolle. K. B. (Eng.) 

| SACI ESAS SNCs ie ey ea eee Rolls Court Reports (Eng.) 

[aya ptid ht Aaa 2 eae AR eee Bea Romilly’s Notes of Cases in Equity (Eng.) 

IRGOtSe eee et ee ee ARs Conna) 

PRO SCO ght ery ae Fae ee Ue a Roscoe’s Reports of Supreme Court of Cape of Good 
Hope (South Africa). 

Roscoe, Bldg. Cas. Roscoe, Digest of Building Cases (Eng.) 

RiGSey eee: eh Bene Rose. Bky. (Eng.) 

ease se Notesg. oe. oe Rose’s Notes on United States Reports. 

Ross, Lead. Cas,.__-- _______.__Ross’s Leading Cases.in Commercial Law (Eng- 
land & Scotland). 

IUOWC Sek a ore Oe as Bete oe Rowe’s Reports (England & Ireland). 

Rowell, El. Cas. _...______-____._._Rowell’s Contested Eléction Cases, U. S. House of 
Representatives. 

RAGA Rep. Rate Road: Reports: 

Reta daweeps =o pe Rent Law Reports (India). 

| SCR I is ees een ee we Campbell’s Ruling Cases (Eng.) 

Russ. & C. Eq. Cas. ___-________Russell & Chesley’s Equity Cases (Nova Scotia). 

RUSS Oc Leetonia We eee Russell and Mylne. Ch. (Eng.) 

Risser Rane Gr sees se Nee Russell and Ryan. Crown Cases. (Eng.) 

Asuiss 1 hie aieeeto 2. Aes Pele Russell. Ch. (Eng.) 

Russ: Elec. Cas, 2. es © Russell's\ Election Reports, (Can) 

‘Raursss Flees C as aeeeg eee eee ee Russell’s Election Cases (Mass. ) 

Roussel) eee Vee cee eiae. tok gee Russell’s Equity Decisions (Nova Scotia). 

Russ: E.qt- Cas... = eee ee ee Russell’s Equity Cases (Nova Scotia). 

Russ, Rg. Rep.25 2 ee ee Russell’s Equity Decisions (Nova Scotia). 

Ryne: Cai 46% eee eee Railway & Canal Cases (Eng.) 

Reve Can. bra ags es eee Railway & Canal Traffic Cases (Eng.) 

RevanaaeuVl 4.8 eee Ryan and Moody. Nisi Prius (Eng.) 

Ryderwrk. ‘Rat. App: 2 ee Ryde and Konstam’s Reports of Rating Appeals 
(Eng.) 

Ves water ADD... h a eee Ryde’s Rating Appeals (Eng.) 

DS: 

Scena a es eS Searle’s Reports of Supreme Court of Cape of Good 
Hope (South Africa). 

Se sea. SER Re ae a ee Court of Session Cases, Ist series (Scotland). 


idler iene. Saint Soe eee Sadler’s Pennsylvania Cases. 
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Stasi a Nal ent cB 5 oy, eel) 72k South African Law Journal. 

oie GW a PO ee ie ig eee As South African Law Reports. 

Se el eg Tce ee opine PIES Reports of High Court of South African Republic. 
Ppa Clem? .°-. opt eee EEE say St. Clement’s Church Case (Phila.) 

Bey Marke) 222 = ere ss ea St. Mark’s Church Case ( Phila.) 

Dalit: od, 2: eee 6 oy Saint’s Digest of Registration Cases (Eng.) 

Dak, cele bebe ee rep to. Salkeld. K. B. (Eng.) 

Salina eA eae A a Salmon’s Abridgment of State Trials. 

CaN y weber wees AL. ek iY Sandford. (N. Y.) 

pete) Ye hal 0; Voere Ry ne et a Sandford’s Chancery (N. Y.) 

pia ai pL Ree a ee Sandwich Island Reports (Hawaii). 

‘SES ASte tg aa Da (ROMS Wu a 8 a San Francisco Law Journal. 

SE Eich Ol UY eee ae Saratoga Chancery Sentinel. 

Do Me eg eee) ee ee AR Saskatchewan Law Reports (Canada). 

DEC Ci genes AB wos cy bccn Sausse and Scully. Rolls Ct. (Ireland). 

SG RCS a= at Se ee eee Saunders. K. B. (Eng.) 

ULC rc oad: eed a I Se BE Saunders & Austin’s Locus Standi Reports (Eng.) 
"Se W8TG four'4l Oe ae Saunders & Bidder’s Locus Standi Reports (Eng.) 


PaO OCKG ie ees Se 
Saund. & M. 


Saunders & Cole’s Reports, Bail Court (Eng.) 

Saunders & Macrae’s County Courts & Insolvency 
Cases (County Courts Cases and Appeals, vols. 
IL. and 1.) (Eng.) 

South Australian L. R. 

South Australian State Reports since 1921 ([1921] 
waa Aristo tals.) 

Sa Pe Ree oS Savilés Reports, Common Pleas (Eng.) 

sawyer, (U.-S.) 

Saxton’s Chancery (N. J.) 


Cae po, 
Sy Alun, Sie TR 


Sav. 


DW qey eet. Se oe one 


Saxt. Ch. 


AN Ciccone, Tenet So 8: Sayer. K. B. (Eng.) 

Se Ca OR ete Nn eee, Okt eee ae South Carolina. 

ONeill el oe EY ae Reports of Supreme Court of Cape of Good Hope 
(South Africa). 

(BOO ile Ste Ge © ere er elie Scottish Court of Session Cases, New Series (1907 
onwards). 

Be OA VA e A yates) eee Bd Sa Scotch & Divorce Appeals (Law Reports). 

SCAG. - tes = ee Sa ne Scammon (IIl.) 

Be eee ea le Beal ree od. oe Sie Small Cause Court (India). 

nt CnC ge mne ete ere > Ag D ‘Supreme Court Cases (Cameron’s) (Canada). 

relia agd Braid aw eee en ee ee oe oe Schoales and Lefroy. Ch. (Ireland). 

Schal@kia ais. eet ct ee cient) Les Schalck’s Reports (Jamaica). 

StS erie Oe bane eee i ee Schmidt’s Law Journal (New Orleans). 

SCM loghlive oueelk ECranees 2 ee BU Schuylkill Legal Record (Pottsville, Pa.) 

Souter) ire tk te ee SoS Scottish Jurist. 

COtete aig eet te ed Scottish Law Journal (Glasgow). 

Sct Me Vag eres oe. oe oe Ae Scottish Law Magazine. 

SCO tm malawi rete Tene Scottish Law Rep. 

Sean) DEE Oe een ero ere Scottish Law Times. 

Ot gee ee eee Beer Fer Ale mn Stahl: cotta Ce Pas CEng.) 

COTE MEN GT Romeree 2 APare Ae bs Scott. New Reports, C. P. (Eng.) 


OT on 2 oi SORE ran ERE eee eee Canada Supreme Court Reports. 
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rath Cou {Ce aeaenaiieet A eRe, Satie | em 
Se CERN 5 :ate 31 eee eee 


SCrants cL ely ees sere eae ener 
Sewheve Reps ts ee eee eee ee 
SCMES ess. g Case eae Sees, 


DOIG WING DS te tees eee eee 
Sel. Cas. 
Sel. Cas. N. F 
Selon Gace Nee VWek te ee 
INL, NE 
(i, }BsiF 


9 
> 
| 


Sel. Cas. 
pel Cas. t: 
pelaGas. t King 2 oe oe es, 
Seler@as5 0.5 Naps eee eat See 


Sel eee eats oe eee ee ee a eS 
Sel, Wyse, IRoeal), 2 


Sell, IDs, Wile, 
SeldiiNotese-s. 5 re a ree 
SelecteCase Cho. eee 
Sd i OS a aes CN eat ee, 
Selume QE Dparne fener tees leew 


Selb cdl eal Sgt eee ame Se eke es J 
Serg. & Lowb. Reports ______ 


roo) Riad OM a een MRS bee AR na a 
Sess Gass IN gels ares cee ee a 
Setter Rein) ee ee eS 


See TT Gs aie Be ee ema 
Seve Dido. roe e n= Soe ein oe eae ee 
Severs. (DA < eae 


SURAT, (QOS, pee gee ee 
Shae ees ee ee SS ec 
Sava Oca) eee Ce. LG 
Se Wak OG eV ees wen es 
SLUT NICU 0) 0 ane ee eae an LS 


Bhawan. Cas: . ee 
Shaw fl) oct bae 2 oe ee 


New South Wales Supreme Court Reports (Au- 
stralia). 

New South Wales Supreme Court Reports, New 
Series (Australia). 

Scranton Law Times (Pa.) 

Scots Revised Reports (Scotland). 

Court of Session Cases (Scotland ). 

South Dakota. 

Southeastern Reporter. 


_._Searle & Smith’s Reports Probate & Divorce (Eng.) 


Seignorial Reports (Quebec). 

Select Cases, Sudder Dewanny Adawlut (India). 
Selected Cases, Newfoundland Courts. 

Selected Caes, Northwest Provinces (India). 


gee eee tee sale ee Yates’s Select Cases (N. Y.) 


Cooper’s Select Cases, temp. Brougham. 

Select Cases in Chancery temp. King. 

(Drury’s) Select Cases temp. Napier, Irish Chan- 
cery. 

Selden (N. Y.) 

Selected Decisions, Sudder Dewanny Adawlut 
(Bombay). 

Selected Decrees, Suder Udawlut (Madras). 

Selden’s Notes (N. Y.) 

Select Cases in Chancery (Eng.) 

Select Law Cases. 

First part of Barnewall & Alderson’s King’s Bench 
Reports (Eng.) 

Selwyn. Law of Nisi Prius (Eng.) 

English Common Law Reports, American reprints 
edited by Sergeant & Lowber. 

Sergeant & Rawle (Pa.) 

Sessions Settlement Cases, King’s Bench (Eng.) 

Cases adjudged in K. B. concerning Settlements & 
Removals (Eng.) 

Sevestre’s High Court Reports (Bengal). 

Sevestre’s Reports (Calcutta). 

Sevestre’s Sudder Dewanny Adawlut Reports (Ben- 
gal). 

Sudder Foujdaree Adawlut Reports (India). 

Shadford’s Victoria Reports. 

Shannon’s Cases (Tenn.) 

Ist Series, Court of Session Cases. (Scotland). 

Shaw & Dunlop (Scotland). 

Shaw & Maclean H. L. (Scotland). 

Shaw’s Appeal Cases, English House of Lords, Ap- 
peals from Scotland. 

Shaw’s Criminal Cases (Justiciary Court). 

Shaw, Dunlop & Bell’s Scotch Court of Session Re- 
ports (1st Series). 
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Shaw, D. & B. Supp. Shaw, Dunlop & Bell’s Supplement, containing 
House of Lords Decisions. 

Sitawie| Ust. eee = Ohaw sy) Usticiary. Wases, (Scotland). 

Shaw, Just. _...___-_++________P. Shaw’s Justiciary Decisions (Scotland). 

Shaw, Sc. App. ______----_______-P. Shaw’s Scotch Appeals, House of Lords (Scot- 
land). 

Shaw beiida tae ee wr nt. Ss P. Shaw’s Teind Court Decisions (Scotland). 

Shaws VV aks et ea Shaw, Wilson & Courtnay’s Reports, English House 
ot Lords, Scotch Appeals (Wilson & Shaw’s Re- 
ports). 

pero teh ce. . 2 a RS ee eee Sheldon (N. Y.) 

pep mene ee ee Shepley (Mes) 

Shep. i ose IRS teen Sheppard’s Abridgment. 

Shep. Sel. Cas,.____..___._-_._- _._ Shepherd’s Select Cases (Ala:) 

Dep mMOUC es se Oe __Sheppard’s ‘Touchstone of Common Assurances 
(Eng.) 

Bnet Repis 6 oie ee Sheriff Court Reports (Scotland). 

Civic peeemneso eree eade o e  w Shiel’s Reports (Cape Colony). 

PU 1 ool CAS 7-iekcelanes ee ae ene Shirley’s Leading Crown Cases. 

DUOWEeL as. ce kee ee Shower. K. B. (Eng.) 

SO Weir Lake eee ee eS OE Shower. Parliamentary Cases (Eng.) 

Sick. Min. L. & Dec, ____________Sickels’s Mining Laws & Decisions. 

Sick ©) ae ea a en A Sickels’s Opinions of New York Attorneys-General. 

Pe TEIn | Fe ches Ae os ARN ARN SP Siderfin. K. B. (Eng.) 

Silva Cota Np ape ete ee ee Silvernail Court of Appeals. (N. Y.) 

Silvvoup eC C0: eee et SE FS Silvernail Supreme Court. 

ro) Lb) Ly 2 eae Int ea are a ie Simons. Ch. (Eng.) 

SURO ONG e ee ee  e Simons, Chancery New Series (Eng.) 

Sime waota eee Se tO ImOnS andro Luareey Cher (ong. ) 

SINClatn pemees erate ee 8 Eas Sinclair’s Manuscript Decisions, Scotch Session 
Cases. 

rye ol Grp 2 Oe, SN i Pee en a em Cases on the Six Circuits, Irish N. P. 

Skill SPolsdeps eee Skillman’s Police Reports (N. Y.) 

Skinner <2... ee okinner s Reports, King’s Bench (Eng.) 

Sloan, Leg. eee eke es AE LORS Sloan’s Legal Register (N. Y.) 

No bay (Rie oe ete 5 5 ae ea Saskatchewan Law Reports (Canada). 

Saat Lene Cy ete he? A Smale and Giffard Ch. (Eng.) 

Smedes & M. __._____________-Smedes & Marshall ( Miss.) 

SmedéseaaVi. Chi = _____.._Smedes & Marshall’s Chancery ( Miss.) 

SON cig eee ee eee ees Orit es bs Gee) 

SES OURe Usie als Peds et leat Me ke lee Saree Smith & Batty’s Reports, King’s Bench (Ireland). 

Shiela Dote sal nee Jee GEES, Uewelon se aeesees Smith & Bates’s Railway Cases, American Courts. 

Sothern we ae fe Smith’s Circuit Courts-Martial Reports ( Me.) 

Sinise C ond akep Meee eee a7 _Smith’s Condensed Reports (Ala.) 

Spite DO em ek ee E. D. Smith (N. Y.) 

OrIviGi ec Lita) eet eet ee ithe ( nds) 

Smith, Lead. Cas. ____________ Smith’s Leading Cases (Eng.) 

Saatthe le eee eee Smith's) Law Journal: 

Sich Nets) ee ee Sith ON, Ae) 


SrCinONGaY ewes se Sinieh’ (NYS) 
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Sinith bah, eee ees SP here mrencubas) 
Smith, Reg. Cas. = = Smith’ “Registration: Cases (Eng.) 


SARTO, come ee See a eee Smythe’s Reports, Common Pleas (Ireland). 

SUE te ce ed eee eee Oriecd A efi.) 

Sei se eer Oe ee eee ee Southern Reporter. 

Doe carat lin icc) weer a eer eee es South Carolina Law Journal (Columbia). 

Ome ert ee oe ce Susy wegen tar eee eee Southern’ Law Journal & Reporter (Nashville, 
Tenn.) 

SOLE Ore cree eee eee nee Sa oe Solicitor’s Journal. (Eng.) 

CNS h WA al Se shelled De cook's,'elattis Southern Law Review (Nashville, Tenn.) 

OMe! IC EV se eter tee Se Southern Law Review (St. Louis). 

DO ee INO LIN ck en a ee ee Southern Law Review, New Series (St. Louis, 
Mo.) 

Oe ie ea oak AO Southern Law ‘Times. 

Southard 22 3272 Ue A) Se wConrhard Ne) 

fo SisnaCondars (ol ik GP teal rk etn Sen alt Special & Selected Law Cases. 

OAT KG wee te Sparks’s Reports (British Burmah). 

Speer, Eq. — ni deer cela set Speer’s Equity’ (S. C.) 

PGCE ces. 5 ue eae eee Speer’s Law (8. C.) 

SPE yep. 425: ha See ee teen Spelman’s Reports, Manuscript, English King’s 
Bench. 

Spence’ 2 ann weenie ree) Ste Spence’s Equitable Jurisdiction of the Court of 
Chancery (Eng.) 

Dpencem poet e eee eens Bare ee Spencer (IN. J.) 

Sensi Sens Cass eae ee Spens’s Select Cases (Bombay). 

Spinksbr, Castes oe ee Spink’s Prize Cases. 

Spinks, Eccl. & Adm. _-______- Spink’s Ecclesiastical and Admiralty (Eng.) 

Bpottisw. 82. Ss eee ON: Spottiswoode’s Reports (Scotland). 

POLES WAR Cael eee te ern ees Spottiswoode’s Common Law Reports. 

OGRE S Weide Gy eer roe on ee RN Spottiswoode’s Equity (Scotland). 

Spas ueases woe. eee as Reet Sprague (U-S.) 

van) a aeee os 2!) ya Ae fee Queensland State Reports (Australia). 

5. R. ___. TS CReports of High Court of Southern Rhodesia (South 
Africa). 

See RA]. ae ON gee Sa oe Queensland Supreme Court (Australia). 

Stl Drs ee Stathams ~Abmocment: 

Seale Reps (2 eemecs oe mee ee ae Stair’s Decisions, Court of Session (Scotland). 

Star Cie Cas: sss see eine t= st Star Chamber Cases. 

DATKIG: <5 oe ee ee ee Starkie. Nisi Prius (Eng. ) 

Statweatclyy wanes a. AE eae Statutes at Large (U. S.) 

peter tat. eee State Trials (Eng.) 

Ope eee, fe en St eee _Stewart (Ala.) 

SiN Gils, aceon eh eh eM et ee a eae 50. Stewart (N. J.) 

miermeacn ne oo TR ey Stewart & Porter (Ala.) 

Stemart, eidm. si A's a ee Stewart’s Nova Scotia Admiralty Reports (Can.) 

Dtilecmee ce ON ete OS ke Ve te Stiles (Iowa). 

Dol eeiiceleGasy oe Stillingfleet’s Ecclesiastical Cases (Eng.) 

Stockt. [oe A eR te Stockton’s Equity (N. J.) 

DEGCRTOMer eens Oe ee Stockton’s Vice-Admiralty Reports & Digest (Can.) 

Pe Gi 9 OAS 2) I ee Story (U.S.) 


RS 4 (oN ae a 8 ae US ak Se Strange. K. B. (Eng.) 
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Street Ry. Rep, Street Railway Reports. 

St cp.= =o soem mnOtate lh enorter: 

St. Rep. N. ‘S. Wee _.__..__------- New South Wales State Reports (Australia). 

Strep Lgs oe aw eee ee Strobhart’s Equity (S. C.) 

roi 00)0) oil eget: a oe Dies Strobhart’s Law. (S. C.) 

St. R. Qd. (preceded by date) __. Queensland State Reports ([1902) St. sR Oda) 
(Australia). 

Sr) UT sIN or ae aera eb sew State Trials New Series’ (Eng.) 

SCUATE te enone Bee Se Sessions Cases (Stuart) (Scotland). 

SEUeiT tae Ne Tl semen oo Stuart’s Vice-Admiralty (Lower Canada) Cases 
(Can.) 

StUauese Nit Nero ee. ee Stuart’s Vice-Admiralty (Lower Canada) Cases, 2d 
series (Can.) 

SRR Oly es oe re oh IS Stuart’s Reports of Cases in King’s Bench (Lower 
Canada) (Can.) 

DtUattre Via burst eS Stuart, Milne & Peddie’s Reports (Scotland). 

Shi ei qagsl OS Oia ats eee eae aeena, Stuart’s Lower Canada Reports (Can.) 

SUL: acetal a el Oe Re Styles. K.-B. (Eng.) 

De ew Ns fae en Sudder Dewanny Adawlut Reports (India). 

DUG MCW NeD, ee Sudder Dewanny Reports, Northwest Provinces 
(India). 

TURE yt Seen eee scent es eo Rea SNR Sumner (U. S.) 

Sumn, Ves, 2 "ss" 7 Summer’s edition of Vesey s Reports. 

Dan tie NOP) eek ee ee ea Supreme Court Reporter (U. S.) 

Duper, Cte Repiae. ke. pore ewe ee Superior Court Reports (Pa.) 

iis eo Clr iti esr Sa Susquehanna Legal Chronicle (Pa.) 

SUL pa old oe beet Ba eo PT a Sutherland’s Reports (Bengal). 

Gutiiebly C.- Reps rence ees Sutherland’s High Courts (Bengal). 

Sli. VV Cekw epee eee eee, Sutherland’s Weekly Reporter (Calcutta). 

VV Acts anton Sean aes ee RS On diy Southwestern Reporter. 

Swwabey, 7 NGI. ee eee Swabey. Admiralty (Eng.) 

SS UU VP OO lye ee ee ee Swabey & Tristram. Probate. (Eng.) 

SW At Vokes = 2 South: West Atrica: Law Reports. 

Sains ae ee ee Won dc Lemna) 

Rus CUR ae. wl eal on oe Ae ee ae eee Swanston. Ch. (Eng.) 

Oc Cy eee es ee Sweeny (N. Y.) 

Sree, Ibany ONCE nan ee Sweet’s Law Dictionary. 

Spectr imeoctty Cass see ete Sweet’s Marriage Settlement Cases. 

Oe eee 2 Swinton Solusticiary Reports (Scotland); 

Suvi, este ps eee eee oer Swinton’s Registration Appeal Cases (Scotland). 

Sa SUL pe ae Ot el Southwestern Law Journal (Nashville, Tenn.) 

Giviile (are nat oe AU ee pene ene te eee Syme’s Justiciary Reports (Scotland). 

Sata Cli Pe en rane Sp eee Synopsis Series of Treasury Decisions (U. S.) 

aD 

CRON Gao Se Eo otc et ie nek ee RR Se AES Tait’s Manuscript Decisions, Scotch Session Cases. 

Bain ile neces eet ee Tamlyn. Rolls Court (Eng.) 

Pibamilvine Neco een eS Tamlyn’s Chancery Reports (Eng.) 

“)RPTRUES ie r—, et caee ee are amin ee eae Taney (U. S.) 

SL EPROIOEY Cie < Sve Soe. ein dat te earn et Tapp a (Ohio). 


iaiies vibe aleepy ee ee ht Tarl Term Reports (New South Wales). 
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Wengiatl, Mig Dye __ Tasmanian Law Reports. 

Paint aero es eee ees MUN TOa ee UE Ng: ) 

Bivaxce Caer re one te eon ae asesateThe.) 

Shaxwli. Repo = ee axlaweleporter. 

ays foe ee ee Pylon iing-ss Bench, Reports (Can) 

TOF iio ital peer Sera Taylor & Bell’s Reports (Bengal). 

blavl Orato 2) Be eee P amloraNecs) 

Be ees IVs eens ee aes eee Tracewell, Bowers & Mitchell, U. S. Comptroller’s 
Decisions. 

ADB Von, se ere Beonroe (icy?) 

‘Lemp. Geo. I]. Cases im Chancery, temp. George IT. 

Temple & M.S Temple and Mew. Crown Cases (Eng.) 

Temp. Wood __..____________.. Manitoba Reports, temp. Wood (Can,.) 

pltennriweet cet ne eee Se eee enneccer. 

Tenn. App. ____________. Tennessee Court of Appeals. 

‘Tenn. Cas... _.___._._.__ _... Shannon’s Tennessee Cases. 

Tenn. C.-C. A... Tennessee Court-of Civil Appeals: 

Wenn Chico ey, Pennessee (Chancery. 

Tenn. Leg. Rep. __.____._._____._. Tennessee Legal Reporter (Nashville, Tenn.) 

‘Term. Rep. Term Reports, sometimes cited as Durnford and 
East. KK. B. (ing.) 

Terr. L. Rep. _.__________-_ North-West Territories Reports. 

ley Wee eek ae ene exc 

exmp ADD ces 2 a a oP exae Appeals. 

wbex= Civ. Apps Texas Civil Appeals, 

lvexcn i riinia epee ee Texas Criminal Reports. 

Mex CC tes ee ee ee SJlexas a ecisions. 

Mex les| ne es ee  exicalaw, journal: 1 yiers(;Lex.) 

“DSS 6 eek oF 0 i aaa RRS ‘Texas Supplement. 

siex. Winrep. Cas... .. Posey’ Unreported (Casesa( Rex) 

“A 5, es sts es Ee Oe erence Reports of Witwatersrand High Court, 1902-1909 
(Transvaal Colony) (South Africa). 

vlehachers Grime Gast ae Thacher’s Criminal Cases ( Mass.) 

gio hon)..p see te ee ee _-Nova Scotia Reports (Thomson) (Can.) 

Mihomp, WC ee Tompson C001 (IN) 

Thomp. N. B. Cas. ___.______..-Thompson’s National Bank Cases. 

Thomp. Tenn. Cas. ___________.._. Thompson’s Unreported Tennessee Cases. 

eb hom,- pels ects sae en eee Thomson’s Select Decisions( Nova Scotia). 

NOL D Meese ett Re eee Thornton Notes of Cases, Ecclesiastical & Mari- 
time (Eng.) 

ePichb. Tr. 2 | Report-of 1 ichberne. Trial’ (London)< 

Mian yee eels i a es ian va Nee) 

Mies.t (ty a Se Be Times Law Reports (Eng.) 

Vinw. ~2... -_....-.. __Tinwald’s ReportsiScotch Cts ofsescion: 

Sie ONeS po Se es Sir T. Jones.- K. B. (Eng.) 

Ra Nig Ree i nacelle parece a Reports of Witwatersrand High Court (‘Transvaal 
Colony), 1910—current (South Africa). 

ARGtris eb ets ee Tomlin’s Law Dictionary. 

Toml. Supp. Br. _______._.___.Tomlin’s Supplement to Brown’s Parliamentary 


Cases. 
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‘Tothill eee rho lie Chin (Ene) 

‘Lown. St. T'r. ___________ Townsend, Modern State Trials (Eng.) 

Tr. P. D, South African Law Reports, Transvaal Provincial 
Division. 

WER oe eee Durmiord andiiast.. lerm Reportss .k. By (ine) 

sl ranscr. An = een ee Pranscript Appeals (No Yo) 

Sl Rayinis 2 eee Or Ravinond: KK, be (Ene) 

Vreade@onsty= ==. Treadway s.Constitutional Reports (S.C. ) 

Treas. Dec. eee ee Preasury Decisions .( Us.) 

ON 00.2 ae ea ae ca Tredgold’s Reports (Cape Colony). 

(irene C.-T remaine,- Pleas.of the Crown (Eng. ) 

iremisisne se Prial- of the Seven Bishops. 

‘Trist’..of Cov. oe Se rialvotpthe arkot- Coventry; 

LNT 2 ee a a Tristam’s Consistory Judgments (Eng.) 

Mroubs cH. Pre == Tiroubate&i aly si Practice. (Pa;) 

Atri ee News Brunswick: Reportse( i rieman): (Cans) 

piroshkva Reps 22. == = _Driman'si Railway Reports. 

NG Se Reports ors oupremes Court. of Lransyaal) (ooutn 
Atnica):: 

picker: eee Se es Tucker’s Surrogate (N. Y.) 

Tucker, Sel. Cas, _._________.Tucker’s Select Cases (Newfoundland). 

(hops Apps 29 sees Tupper’s Appeal Reports (Ont.) 

ieUaP.Charlt.. 2 ae WPS Charlton. (Gas) 

HbGpey be eelwepaen ae. oe Tupper’s Practice Reports (Upper Canada). 

GUNES a ee ene, See ne Turner (Ark.) 

Turn. & P, SS rnerr & Phillips’s Reports, English Chancery. 

PUsUT a cy ee ee ee Rurner and Russell... Ch: CEng) 

Wyler ns ee = ee ee ee hye CV.) 

Wvaw. ee. eee es et ST yrwhitt. Exa( ing.) 

ovis (Ge ee ee yw hithand (Granger< Lx. (ing,) 

Ue 

Ueee ow Apps Repy = 2 Upper Canada-Appeal. Reports. 

Ws@.Chamb Rep, = = = Upper Canada Cliambers: Reports. 

WeCn Clr Repie 2 222 2S UU ppersCanada Chancery Reports: 

Ne One ee see 2 ee 2 SU pper Canada Common. Pleas: Reports’), (Ontario): 

eG Cee aD Upper Canada.Common: Pleas: Division’ (Ontario): 

Wee hic ce App. Uppers Canada’ Error_and Appeal “Reports (On- 
tario). 

iO lin pee eee ee re Oper Canadae)urists(@an:) 

NC Cee ee ee Pee ppemC znadaslaw= journal. 

UOa lia leiNe Sh Canadaraw.journalsNew. series. (Can.) 

UeCoPra Rep. ee, nate _Upper Canada Practice Reports. 

U.C. QO. B.C Upper Canada Queen’s Bench Reports (Ontario, 
Canada). 

ee OMB RO tee a ie Old Series of King’s and Queen’s Bench Reports 
(Ontario, Canada). 

(LICE, ene eat 5 ce eee aed ee Fiji Law Reports (Udal) (Fiji). 


University of Pa. L. Rev. _.__. University of Pennsylvania Law Review. 
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[res lesen eo ye. ee eee minted tates) 
Us pstApp 2. 2 United, stares Appeals. 
WeSsCe. 2 ies Vas Code ofthe Laws of the United Statesor america, 
NO, Coe An ee ena SS Letina s United States Code Annotated. 
We Satur 2 ee UU nitedsstatese luis, ( Washington, DAG.) 
WeSat ed. + oe Se awverss Ed. pupreme-Court Reports (U2S)) 
U. S. L. J. —___ United States Law Journal (New Haven and New 
York). 
UsSleMas. 2.2 2 es  _United States Waw Viagazine ( N.Y.) 
U. S. Month. Law Mag. _____._. United States Monthly Law Magazine. 
NSC eis owe terion. 9 cen tes peer tals 
V. 
WEY, a law Si, MRE a eee SO ata) 
WER OU cee Mee rec Cn ei eran Virginia Cases. 
UO | 925 ot ee eter oe 2. es Ta Virginia Decisions. 


Viale Comme a enscn Commentaries: 


ViaewL in be SV iroinianlvawas sournals+ (CR Kcnmondys 


AGUS Role Ae paen a SO SOARED orn Ce oe Vanderstraaten’s Reports (Ceylon). 

Ware ess) ip ty: Oda. xse tl Soap Van Ness’ Prize Cases (U. S.) 

Vauchan 220-1) 28 2 oe Vaughan sth eperts, Common. Pleas. (ines) 
WWE ee Se Pees ORE Se! RR) Vaux’s Decisions (Pa.) 

Vaux Rec. Dec) = = Viaux’s Recorder’s Decisions. (Phila.) 
Wier (erent ewes Seamer ere ee ge eels aS Ventris. K. B. (Eng.) 

Wier Tistencttten Wesley NI Vernon. Ch. (Eng.) 

Wier 0010. t= ee _._...Vernon and Scriven. K.B..(Eng.) 

Mies tOcelsy 2) 2. te ae Se Vesey and Beames. Ch. (Eng.) 

\WGSS. 0 Aes, ae em Re ee 0 eee Vesey, Junior. Ch. (Eng.) 


Ves. Jr. Supp. 25 Vesey Junior, Supplement (Hag) 
Wiese Or, 228 0 es Vesey cence eC ie ees) 
Wii, We 1a oe WWirenomein Iban Rear. 


Wiret. gly ah winery t Victorian Mining Law Reports. 
Wie (6) tall Bald MARE one ei de reeea eas Victorian Law ‘Times. 
IVRIGES AIR C1) pipes sooth tee ee es Victorian Reports (Webb, A’Beckett, & Williams). 
VICE Nerd ine) teeter eee Victorian Reports (Admiralty) (Australia). 
Wacta Repay (tds) * ae ea tea Victorian Reports (Equity) (Australia). 
VictoRep. (Law, | sees ea Victorian Reports (Law) (Australia). 
Wicts Revi-=) 22) eee eee Victorian Review. 
WU Tate, abel eee Ud Seema a Me ae Victorian State Trials. 
Nome AD 0 Oe ee Viner’s Abridgment (Eng.) 
NG wOUDps dt hae Pee Supplement to Viner’s Abridgment of Law and 
Equity. 
NW aaOL hee as een a Vroom (N. J.) 
VES 2 ies mere eT. Vermont. 
W. 
VERGE NCES Nese SS cca ee Wyatt & Webb (Victoria). 


W. A’B. & W. __ Webb, A’ Beckett and Williams’ Victorian Reports. 
NAMCTL OE sat ie Ea a ee Walker (Mis.) 


ABBREVIATIONS 171 


WealkeChy 5) ee es sVWValker’s Chancery (Mich: ) 


WW Va lkis (Piao) Meg bien eee ee even Walker (Pa.) 

UC ieee es am Wee Cg et PE Wallace (U. S.) 

Wall. C. C= eee. 5 Wallace’s United States Circuit Court Reports, 
Third Circuit. 

LID fF eyoei cee See oe eee Wallace, Junior (U. S.) 

Waites che et eR ate hk Wallace, Senior (U. S.) 

Wallis by Lyne _____________ Wallis’ Reports, Chancery (Ireland). 

A UZW Sa) 2 salen eee ie Ss Ae Walsh’s Registry Cases (Ireland). 

Wal cieeten ne Sst 8 oS Ware (U. S.) 

VTS SV clae Uns Ios 2 SA a OO Sa Washington. 

MVieasherog tags Pe Bele cco Washburton and Hazard’s Reports (Prince Edward 
Island): 

PV ASEAN dal te eet ce eS Ue Washington (Va.) 

a UAGIIE LCA CPR sete el pele E Washington Circuit Court (U. S.) 

WETS hed Dig 3 Scr enaieer eet eee ee Washington Law Reporter (D. C.) 

WSR CUE nah eee eee Eg Washington ‘Territory. 

WWiaterninevers; <8. = sca ee Pe. Watermeyer’s Reports of Supreme Court of Cape 
of Good Hope. 

AEA ENS) eee ferred ey Cade tr Watts (Pa.) 

Walt) Oca Semen ec TER aos Watts & Sergeant (Pa.) 

NRCS ES 259 coc seit pamaee eee. SARS Sir Wm. Blackstone. K. B. (Eng.) 

We eer oe MG eAIRCIE fares. bie He Workmen’s Compensation and Insurance Reports. 

Ss A Cr ieee a Pianta bee” BOPMET SOR Workmen’s Compensation Cases (Minton-Sen- 
house) (Eng. 

WG) Rep... ee ee 2 a. Workmen si@ompensation Report: 

WED SSID ICE A er weet Meiers 25 Se Webster’s Dictionary. 

NMebsy bats @ag.ts2es ee o  Beae Webster’s Patent Cases (Eng.) 

NViCCk ioe eb ae ees = Weekly Digest (N. Y.) 

NVC Ckeue | Ute eee ae eR Weekly Jurist (Ill.) 

Ween oaws Ulysse ea eee Weekly Law Bulletin (Cincinnati). 

WWieekeisrasaer 60 208s 2 Fook Weekly Law Gazette (Ohio). 

NAC Ck MDS Chute hn al ees Weekly Law Record. 

Wyicckulee Weve ewes) of oe Weekly Law Review (San Francisco). 

WAVES Ec IN WGK eA see at ee  D Weekly Notes (Eng.) 

Wicek Notes Cash = Weekly Notes of Cases (London). 

WieekemNotesu Gas. . Weekly Notes of Cases (Pa.) 

WEE pierre toe teen te SY ke Weekly Reporter (Eng.) 

Wheclers Rep ake ee tee ws 8h a. Sutheriand’s Weekly Reporter (India). 

Wicca) Richa ieee earn ee See _Weekly Reporter reporting cases in Cape Provincia! 
Division (South Africa). 

Week D rancn Rep ne. oe en Weekly Transcript Reports (N. Y.) 

Wivelilnape Alizee rene oe shee met Wellwood’s Abridgment of Sea Laws. 

WVielshimivect Gas, a 800. Are Welsh’s Registry Cases (Ireland). 

WSIS YE kere te ss eae Lh ae as Wendell (N. Y.) 

Nivea Oi NC es Wentworth’s Office and Duty of Executors ( Eng.) 

NA Oe Sele 2900 22 eee Western Reporter (St. Paul). 

UN recta eee we eee yee West, H. L. (Eng.) 

Wivgesre, JMG 1s I, ee ee Western Australian Law Reports. 


SY UCES TCA) tahoe ee West temp. Hardwicke (Eng.) 
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WestiCoacti hepato. A. newts West Coast Reporter. 

West. Jur. _._________________. Western Jurist (Des Moines, Iowa). 

Mylestitin (Gaze = cee ee ee Western Law Gazette (Cincinnati, Ohio). 

AY SUS aR By dae (eo Se eee aR nec A ae Dua Western Law Journal. Cincinnati, Ohio. 

Wrest¥ ba Monthie Pe. ee ot Western Law Monthly (Ohio). 

Wiestelo wRep: (Cans) a2 oe Western Law Reporter (Canada). 

Wes Ca oe ele oats eat eee _Western Law Times (Canada). 

VV esting is CVn ee eee ee ee Westminster Review. 

WieestewL hey Gas aera mee er Western London Tithe Cases (Eng.) 

PLOT West) Weekseact: Sees Western Weekly (Canada). 

West. Week. N. SSS Western Weekly Notes (Canada). 

Wiest. VVicek RED. os 6 es Western Weekly Reports (Canada). 

VNR evr tid one Oe ts PS eee eee Wharton (Pa.) 

Whart. Law Dict. SSS Wharton’s Law Lexicon. 

WVihabt Ot. Lies es oe ee Wharton’s State Trials (U. S.) 

Wheat. ner eb 4 {ONG Tame Wheaton (U. S.) 

Wheeler Abr ston > meen ers) Wheeler’s Abridgment. 

Wheelers (se C.c5 a. ees Wheeler’s Criminal Cases (N. Y.) 

Wihishaw sels Dicth 2e Whishaw’s Law Dictionary. 

Vili eames aetna Deemer eee nn White’s Justiciary Reports (Scotland). 

WU aT ea Beal Biel Gok Baie = Beet J White and Tudor’s Leading Cases in Equity (Eng.) 

White & W. Civ. Cas. Ct. App. White & Willson’s Civil Cases Court of Appeals 
(Tex.) 

White, Coll. CSS CW hite’s New Collection of Laws, etc. of Great 
Britain, France and Spain. 

Whitm. Lib. Cas. SESS Whitman’s Libel Cases (Mass.) 

RV Ditiegieat tase meee eek Whitman’s Patent Cases (U. S.) 

Wihttmbats lye. 2 a Whitman’s Patent Laws. 

Whitm. Pat. Law Rev. ________ Whitman’s Patent Law Review (D. C.) 

\wWwredite, 10), (Cees ots tee Wight’s Election Cases (Scotland). 

Wightw. ___ ee  Wishtwicka Ex Ging.) 

Wilcox 2s 2 eee eee ee VWilco Cray) 

Wilk. Wilkinson's Reports: CAustraliays 

Vali ORD aT ae see ee Wilkinson, Owen, Paterson and Murray’s New 
South Wales Reports. 

Wilk. P. & M. _.__.-__SSSSCWWillkinson, Paterson and Murray’s Reports (New 
South Wales). 

Wall Wollit& Day. 2. een ees Willmore, Wollaston and Davison’s Reports, 


Queen’s Bench and Bail Court (Eng.) 
___.___Willmore, Wollaston, and Hodges’ Reports, Queen’s 
Bench and Bail Court (Eng.) 


Will. Woll. & H. - 


DV LES RCD s+ 2c, § Sloe ~ Gen eeeeee Willes: Cl P.:(Eng:) 

Wyalliamse(\V ts)... 0 ee eee Williams (Vt.) 

Wallson, Civ. Cas: Ct. App, 2 2s Willson’s Civil Cases Court of Appeals (Tex.) 
Witlimots Notes 22. = | oes Wilmot’s Notes. K. B. (Eng.) 

WANS eee Wilson le es wens) 

Villigen ee on Wilson (Ind.) 

Wils. & C. Wilson and Courtenay’s Reports, English House 


of Lords, Appeals from Scotland. 
Wils. & S, _______ ss Wilson & Shaw Scotch Appeal. 
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WN ht OS ne ee eso. Ch. (Eng: ) 


WV ASA K 22 ee eb eit. 
Wils. Ind. Gloss, Wilson, Glossary of Indian Terms. 
Wy ates F.C... eee eg Wilson’s Privy Council (Eng.) 


Winch TW inch’s Reports, Common Pleas (Eng.) 
Wing. Max, —_______  Wingate’s Maxims. 

Winst. Eq. _ >See WV inston’s Equity (IN. C.) 

WY iets eee eH Wieston's Law iN. C:) 

WY ee ee  Witeconsin 


Wis. L. N. SEES Wisconsin Legal News (Milwaukee). 


Witts@ady Cae 7 Withrow’s American Corporation Cases. 
SR | 2 ON Oe ee ae South African Law Reports, Witwatersrand High 
Court. 

Co 1) UE a South African Law Reports, Witwatersrand Local 
Division. 

a COS pee a Iie a Sir W. Jones. K. B. (Eng.) 

NV ONMORCE ah ede Sir W. Kelynge. Ch. (Eng.) 

WY Glen Dig Weekly Dicest (N= Y.) 

WY Gly ees betel es oe Weekly Law Bulletin (Ohio). 


Wkly. Law Gaz... —SSes(SFSFsfsfsSsC Week ly Law Gaazette (Ohio). 

Wms. Ann. Reg. SSC WWilliams’s Annual Register (N. Y.) 

Whus. Notes SSC Willliarms’s Notes to Saunders’ Reports (Eng.) 
et see ae Rae Peere Williams’s Reports, English Chancery. 
Whms.’ Saund. ____—stCstsSsCSséC‘(WWi liam’ Sanders. KK. B. (Eng...) 

W.N. . essSSsSW eekly Notes: (Calcutta). 

WV IN ea Weekly. Notes (London): 

W.N. st C(stC(i‘Weeek ly Notte, NNew SSoutth Waleess.. 


WO fe a oe wre. Weekly Notes Cases (Pa.) 
Wolf. & B.  CCtCtCstCSsS Wo l festa and BBrristowee’ss Election’ Crass ( Eng.) 
NEL Nas Ns oe oF ge ee __Wolferstan and Dew’s Election Cases (Eng.) 


Wolff. Inst. Wolffus, Institutions Juris Nature et Gentium. 
Woll. SSS laston’s Reports, Bail Court and Practice 


(Eng. ) 

Woll. P. C._  tSCSCSsSCS Wo aston’ English Baal Court’ Reports: ( Practice 
Cases). 

Wood SSCS Wt’: Tithe Cases, Exchequer ( Eng.) 

Woodb. & M.__ CSCS Wot burr & Mii (UL. S..) 


Wood, Civ. L. SSS W000’ Institutes of Civil Law. 
Wood, Com. L. SSS Wov0d’s Institutes of Common Law. 
Woodf. Cel. Tr... = SSS WV od fall’s Celebrated Trials. 


Wood Inst. Fac. Bees 2 ees 2 Wood’s Institutes of English Law. 
Wood (Manitoba) _» SS Wood’s Manitoba Reports. 


Wiede Woods (0.'S:-) 
Woodw. Dec. __ SSC Wood waar’s Deecisions ( Pa.) 


Woolw. ss s—CSSSSC Wooo worth (U.S...) 

Wiorcester (Dict ee Worcester, Dictionary of English Language. 
Wordsw. Elec. Cas. ___- ~~ Wordsworth’s Election Cases. 

Weteiit es ee Waehit (Oluo): 

ere Oey ip ene cna Wright (Pa.) 


W. Rob. st CCCtCSCSM WV. Rist, Adm. (1838-1847) (Eng. 
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AAS Ge BAL Di eee a Me et SAMs West Virginia. 

VV CERAM ae VICES. foe eed ame Wyatt, Webb & A’Beckett (Victoria). 

NRE VOROrD I) Aone ee St Mi Wilmore, Wollaston and Davison. K. B. (Eng.) 
VV Win COLE brea oe se oe AL eh Est Wilmore, Wollaston and Hodges. K. B. (Eng.) 
WVISEE OG VV 5) oo aos ceo ee ne, Ween Wyatt and Webb (Australia). 

Wivatt ter We itg.: eae tee es Wyatt and Webb’s Equity. 


Wyatt & W.1. P. & M. Wyatt and Webb’s Insolvency, Probate and Matri- 


monial Reports (Victoria). 


Wyatt; W.& A’B. Min. Wyatt, Webb and A’Beckett’s Mining Cases (Vic- 
toria). 
WACWIRE Ty atte s ee WD Wee ee Ant Wyman’s Reports (India). 
VWivnnes Bove Paty’ Caso. oe 92s Wynne’s Bovill’s Patent Cases. 
Vion eee camer e era Wyoming. 
A/S V45 GY Soe taaie eee Aaa Rates a aol Wythe’s Chancery (Va.) 
X. 
VG 
SY cet Lem in fic e Ne oer katona ae es Yale Law Journal. 
PYeaL CSP OCs GAG ewe. eres co ee Yates’ Select Cases (N. Y.) 
ees eee eRe eS Year Books (Eng.) 
Yale \ ROIS DerIES hese ee ee. Year Books Rolls Series (Eng.) 
Gs) Bee 7 © piece oa BE eis SE ae £08 NETS Year Books, Selected Cases. 
YEU SEs OCR) eee eens oe Year Books (Selden Society) (Eng.) 
2 ACOA CE nce On eS ma Amine ea, A Yeates (Pa.) 
BYE yee ee AIP crn 1 ate Yelverton. K. B. (Eng.) 
3 ieee oe ees Ce ee i Yerger (Tenn.) 
BYeOssken oe Cine We crea eek ie ene Crees York Legal Record (Pa.) 
NWoune- Adm: Dec... 8 2 dk Young’s Admiralty Decisions (Nova Scotia). 
NEOUS IML, ID Cass ee Young’s Maritime Law Cases (Eng.) 
NY ounowN antciety so. ee Young’s Nautical Dictionary. 
Duouince KGa Cis Casas ces ee oe Younge and Collyer. Chancery Cases (Eng.) 
WoungerdccCe Dxchis: sv t< Fees Younge and Collyer. Exchequer in Equity (Eng.) 
IOUM ORO | Oneeetee mie rere Younge and Jervis. Ex. (Eng.) 
‘YOunge yb Xxclia eso tas ree es Younge, Exchequer in Equity (Eng.) 
Zi 


Fano, Gas. Vr, 2 = Zinnis) select Casessinelbawa om sl rusts: 
Zant, la, Cy 2 ee Fins ieading (Cases onmlerusts: 
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CHAPTER IX. 


BEGINNING THE SEARCH — RULES FOR ANALYSIS OF FACTS AND 
SEARCH — DEMONSTRATION OF METHOD — RESEARCH 
PROBLEMS. 


While a knowledge of law books and the most efficient methods 
of using them is of the greatest importance it is also very necessary 
for the lawyer or law student to know how and where to begin his 
search, and how to carry it to a conclusion. 


How to Begin. 


The first step to be taken in the solution of a question of law is 
to formulate the question. This may appear to be a trite remark; 
yet there is no greater help for the searcher than to get the question 
clearly before his mind, unencumbered by any superfluous detail. 
It is vastly easier to look up such a question than it is to ramble 
through digests or other search books, in a sort of mental fog of 
facts, with the vague hope of turning up some case “on all fours.” 
In attempting to formulate the question, it will be found useful to 
“read up” on the subject in some textbook or encyclopedia, or in 
Ruling Case Law. By so doing, the reader will be better prepared 
to distinguish from among the facts before him those which are 
essential and material, and to reject those which are merely col- 
lateral and without bearing on the question. 

The second step is to ascertain the existence of any statute bear- 
ing on the question; and, if such a statute exists, how it has been 
construed. 

The third step is to determine whether it is a question of purely 
local law or one of general law, since this has a bearing on the ex- 
tent of the search for authority. 

The following very helpful suggestions for the analysis of facts 
and finding of law which appear in “Lawyer’s Legal Search” by 
George N. Foster, formerly Professor of Law in the University of 
Nebraska are reprinted with a few minor changes in the hope that 
they will prove to be of value to those who wish to perfect themselves 
in the art of legal search. 


LEGAL SEARCH. 


Importance of Careful Search Grows. 


There was a time not many years ago when a discussion on how 
to find the law, or how to trace precedent, was of little importance, 
since all the precedents of importance could be kept track of as they 
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came down from the local supreme court, and those outside of the 
lawyer’s jurisdiction were covered by textbooks. Some of the bar 
of the country have never left this old “outgrown” method, and some 
of the states are still so young that the bar can keep in mind the de- 
cisions as they come down, and recall them when a question comes 
up covering that which they have read when rendered. But most 
of the lawyers and most of the states have outgrown this simple 
method, and find it necessary to adopt some system of finding the 
law. Lawyers find it necessary, as precedents, both state and Fed- 
eral, multiply, and each year hundreds of unique points are decided 
by our courts for the first time, to use mechanical methods of some 
kind by which to find the law. As these precedents increase from 
year to year, more lawyers must be employed as editors to digest 
these cases, sort them, and bring them together for the various pub- 
lications that exist to assist the lawyer in his search. The purpose 
of this work is to bring the /awyer editor and the lawyer practitioner 
a little closer together, and show the latter how the former works, 
and to assist, so far as possible, the latter to get 100 per cent of the 
benefits furnished by the former in his long hours of effort and search. 
Some lawyers have much greater success in finding the law than 
others. Still others find the law, but with great effort and the expen- 
diture of much energy, while their opponent may have the same 
ground covered, and more, with very litle effort and great time sav- 
ing, by having schooled himself in the use of the various systems of 
search. 


Three Principal Systems of Search. 

There are three principal methods used in finding the law. They 
are as follows: (1) The text method; (2) the digest method; (3) 
the annotated reports system method. 

Of these three methods of finding the law each has its merits, and 
they are not in conflict with each other. Each system is a natural 
outgrowth of an honest effort to be of high service. Each system 
is necessary, and yet each has its limitations, as the bar well knows. 
Text Method. 

The text system is a statement of the principles of the law, pro- 
nounced by an author who has no legislative or judicial authority. 
These statements are usually backed by precedent or enactment, in 
the form of footnotes to the text statements. But the true text author 
goes further than merely making text statements of judicial decisions 
or the construction of statutes. He should, above all else, explain 
the fundamental reasons for rules, harmonize decisions where possi- 
ble, and state what he considers the law should be, and why. If a 
man of note is thus able to reduce to writing his clear thinking, courts, 
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by counsel urgings, will quote these text statements from time to 
time, and thus give that which was without authority the force of 
law. ‘This system is found in the form of single texts, exhaustive 
texts on particular topics which are more or less complete, and text 
encyclopedias which undertake to cover by text statement all of the 
topics of the law, together with valuable cross references and com- 
plete outlines as an introduction to each topic. The chief merit of 
the text system is to give a summary of the law in a few words, and 
especially to give the reason for the rule. 

Digest Method. 

The digest system of search is a plan by which the syllabus heads 
of all cases in particular jurisdictions are brought together in out- 
line form under various topics. Each topic of the law is usually 
preceded by a note of inclusion and exclusion, showing in general 
what is digested under the particular topic and what is not, followed 
by a complete outline of the topic in subheads and sections, together 
with cross references running through the work. Under the various 
sections of each topic are the syllabus statements of various courts 
that have covered the point. ‘These syllabus statements, unlike the 
text statements, are, in general, the law as-stated. ‘The chief merit 
of the digest system is that what is read is the law, and if the digester 
has no mistakes in his arrangements, you are able by the digest to 
exhaust the law by following this particular section forward and 
backward. ‘The danger of the digest system is that it may, by being 
exhaustive, be too big for ready work, but the price of exhaustive 
search is to learn how to use effectively the great digest system. 


Annotated Reports System Method. 

The third method is the annotated reports system. This system 
consists of a selection of cases of importance, ignoring those that are 
purely local in application, or those of mere repetition of the same 
point, and publishing these important cases as they come from the 
courts. In addition to the publication of the case, notes are placed 
under the case, which note may consist of merely a few similar cases, 
or may be a long analytical line of precedent of which the case re- 
ported is the leading case. In addition to these notes some sets of 
reports have, in separate volumes or in the back of each volume 
extra annotations, like Rose’s Notes in the United States Supreme 
Court Reports (L. ed.), which show the student or lawyer where 
the case has been cited, whether it has been followed, modified, ex- 
tended, reversed, or overruled. 

In this system the notes are said to be the threads that connect us 
with the past, and the extra annotations are the threads which connect 
us with the future. So with any leading case, whether in 1865 or in 
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1905, or later or earlier, consider the same the light of the then 
present. We turn this legal light, this leading case, upon the past by 
use of the notes and inspect the past. ‘Then we turn our light upon 
the future by the use of the extra annotations. Hence, by notes for 
the past and extra annotations for the future, we are able to start 
anywhere with one annotated case, and travel either way. 

Each set has certain index or desk books which have summary 
outlines of topics and cross references. ‘These desk books may, in 
popular parlance, be called’ ‘selft-statters.” “Phe real star&in search 
is mental analysis before touching this desk book, and if the mind 
has done its work by way of analysis at the start the books will do 
their work in the search for the law. The principal advantage of 
the annotated-case method of finding the law is that each unique and 
new point is covered by a case that is leading, and which can be 
placed in the body of the law. 


RULES OF SEARCH. 


RULESL 


In legal search the statement of facts should be reduced to the 
lowest terms consisting of a legal proposition with two or more ele- 
ments. 


RULE LY, 


The elements of legal propositions are: (1) In the nature of legal 
definitions; (2) subject-matter of litigation; (3) parties to suits; 
(4) important human activities; (5) legal relationships, (6) or cer- 
tain remedies. . 


RULE JEL: 


To test the materiality of any element of a legal proposition, ask 
whether or not the proposition would be affected if a substitution of 
the element were made. For example: 

A. Does the rule depend upon the use or meaning of a certain 
word or phrase? 

B. Could another subject-matter be substituted without changing 
the rule of lawe 

C. Could other parties be substituted without changing the rule 
of law? 

D. Is the rule of law peculiar to some particular human activity? 

E. Could the relationship of the parties be ignored without chang- 
ing the rule of law?’ 

F. Is the rule of law inseparable from a particular remedy? 


RULES OF SEARCH 181 


RULE IV. 


The relation of the leading case to the body of the law is found 
through notes to the case and lawyers’ briefs. 


RUPEES 


Annotations bring a case forward and show where cited and 
whether it has been generally followed. 


Rureevale 


Annotated cases do not deal with local remedial points, but those 
of general importance in most jurisdictions. 


18 Gn wy NY) Bl ie 


In the analysis of the law into topics under the standard scheme 
there are general topics and specific topics. The general usually 
deal with principles of the law, and the specific with the applica- 
tion of those principles. 


RULE, VETE. 


In tracing analogies between general and specific topics, go from 
the specific to the general. 


RULE [X. 


In tracing analogies between related specific topics, ask whether 
or not there is a material difference in the two lines of application 
affecting your inquiry. 

RULE X. 


New points are constantly evolved out of old ones. The court 
chooses to make the new step from the closest approach of precedent. 


REDUCE TO LOWEST TERMS. 


RUEEeL, 
Statement of Rule I. 
In legal search the statement of facts should be reduced to the 
lowest terms consisting of a legal proposition with two or more ele- 
ments. 


Explanation of the Rule. 

There is nothing more confusing to the mind than to search for 
something, and not know just what we are searching for. Every- 
one has started out to hunt for some article about his room, and, after 
hunting for a time, has forgotten just what it was he was looking for. 
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So, in the search of the law, one may forget just what he is after, or 
may never have had it clearly and distinctly in mind. This Rule I. 
means that your client may come into your office and tell you 4 poor- 
ly connected story in broken English. After he has finished you 
may see clearly that he has omitted certain necessary elements, which 
you must supply by questioning. Then, in addition, you may doubt 
his story a little, and may cross-examine him to see how well he will 
stand up to his story, for every client will set out the facts most fav- 
orably to himself, and every lawyer must discount the story a little. 
In addition to all of this, the lawyer must check up in a general 
way what he can prove and how. After he has this in mind, or re- 
duced to notes and writing, he may be ready to search for the law, 
but probably not. He should take these facts and put them in con- 
nected form, either in his own mind or on paper. He should change 
the language from broken English to legal phraseology. ‘This sec- 
ond step is vital to the work, because in this shifting of words, or 
substitution of words going over to the legal vocabulary, topics of 
the law and lines of search will suggest themselves. The third step 
is to reduce the statement of facts to the lowest possible terms. This 
is done in two ways: By getting rid of words and saving the ideas, 
which is not dangerous in any sense; and the other, in eliminating 
immaterial elements, which is dangerous, unless the searcher is sure 
that what he eliminates from the statement is absolutely immaterial. 
In case of doubt in the slightest degree, retain the element for the 
search. 


Illustrations of Rule. 

A servant is engaged in hauling freight from a certain depot to 
the master’s warehouse. His instructions are to quit work at 5 P. M.., 
or as near that time as possible, after which he is to take the large 
truck which he is driving, to its stall in the master’s garage. The 
servant on a certain day finishes his last load about 5:15, and on 
starting to the garage he meets a girl friend and asks her to ride. He 
takes this girl to her home, which is about eight blocks out of the 
way, but partly in the direction of the garage for the truck. While 
so engaged he negligently strikes, at an intersection, an electric car, 
and badly injures it and its occupants. Is the master liable? The 
question for the lawyer, when these facts are presented, is to reduce 
them to the lowest terms, to put them in the form of a legal question 
or proposition, and this should be done before the first book or desk 
book is examined. Perhaps the lawyer knows at once that the mas- 
ter is liable only for the servant’s acts when within the scope of his 
authority, and it is a question of finding how far the applications 
of this fundamental rule of law go. If he does not know this funda- 
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mental rule, or it is not suggested to him, he must decide what topics 
of the law are involved. If the lawyer knows, as he should, that 
Master and Servant is a topic of the law, he must decide that the 
relationship is essentially involved from the very nature of the case. 
Is the fact that it was a truck material? To answer that, we should 
ask if the rule would be the same if it had been a passenger auto- 
mobile, or a team and wagon? Reason tells us that it would, so those 
facts are immaterial to our survey. The hour of the day is material, 
in that it was after working hours. The instructions are certainly 
material. Our first reduction of the question might be thus: Is a 
master liable for the negligence of his servant in driving a truck 
out of the way after working hours, and before putting it in the 
garage, to accommodate a friend of the servant? Being thus reduced, 
it is now necessary to put the matter in the abstract form. Is a mas- 
ter liable for the negligence of his servant who, in violation of 1n- 
structions, drives out of the way in taking the master’s automobile 
to the garager Neither of the above reductions is complete. The 
first leaves out violation of instructions, and the second leaves out the 
fact that it was after working hours. 


Facts May Be Divided Into Two Phases. 

In the case presented in the previous paragraph, of the servant 
who meets with the automobile or truck accident, we might well 
divide the case into two phases, the one being based on a violation 
of instructions, and the other on the matter of its being after work- 
ing hours. At once we say that, had the servant met with this acci- 
dent during business hours, while at the master’s business, the mas- 
ter would be liable for the servant’s negligence. Hence we might 
divide the case into two questions: Is a master liabie for a servant’s 
negligence when the same results while violating the master’s in- 
structions? If this is clearly decided by precedent, we can drop this 
element from the case. ‘The other phase is this: Is a master liable 
for the negligence of a servant who, after hours, uses a truck for his 
own pleasure, before taking the same to the garage? ‘This is proba- 
bly as much of a reduction as can be made before starting to find in 
the desk book, the proposition with its elements. 


ELEMENTS OF A LEGAL PROBLEM CLASSIFIED. 


RULES LT 
Statement of Rule II. 

The elements of legal propositions are: (1) In the nature of legal 
definitions; (2) subject-matter of litigation; (3) parties to suits; 
(4) important human activities; (5) legal relationships; (6) or cer- 
tain remedies. 
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Explanation of the Rule. 


Were we to go through the L.R.A. Desk Book of annotated cases, 
or any other desk book for that matter, we could roughly classify all 
references and cross references under one of the above heads. ‘Take, 
for example, the matter of definition. This comes up more in the 
construction of legislation than in any other way, but may come up 
in any controversy. Who is a peddler? This may be the question 
presented in connection with the requirement of a city that a license 
be taken out to sell goods in this way. As to subject-matter, the same 
may be physical or intangible. The test is whether or not the con- 
troversy could have arisen without a certain physical thing, or cer- 
tain intangible matter or condition, having first existed, out of which 
the controversy arose. The subject-matter is said to be, roughly, 
that out of which the trouble arose. Can there be a larceny of elec- 
tricity? Electricity, one of the topics of the law, is the subject-mat- 
ter. As to parties, we have problems of necessary parties, nonjoinder, 
misjoinder, and parties bearing a certain description which assists 
in search. The plaintiff may be a passenger, and the defendant a 
carrier. The plaintiff may be a railroad, and the defendant a ship- 
per. The plaintiff may be a taxpayer, and the defendant a municipal 
corporation. Any special parties in litigation, when the same are 
material, are important to bear in mind in search. Does a carrier 
owe a higher degree of care to a passenger than the ordinary? When 
an activity is big enough to involve litigation in its connection, dif- 
ferent from other activities, it is entitled, and receives the position 
of a topic of the law. For example, banking, telegraph and tele- 
phone, druggists, detectives, warehousemen, theaters and shows, and 
many others. A guest at a hotel loses his baggage. Here we have a 
matter of special parties mentioned above, and an activity which is a 
topic of the law, which is Innkeepers. In an analysis of facts topics 
suggest themselves by taking all of these elements into consideration. 

Legal relationships are those relations which are of a continuing 
nature and affect the problem. For example, husband and wife, part- 
nerships, master and servant, principal and agent, landlord and ten- 
ant, parent and child, and so we may recall the leading ones to mind. 
When is a child emancipated? Does marriage of child emancipate 
it? These matters are covered in the L.R.A. Desk Book under this 
relationship of Parent and Child. Lastly, the matter of remedies 
becomes vital when the substantive rights are still undivorced from 
the remedy thereunder. In the early development of the common 
law this was true of practically all substantive rights. The remedies 
did not overlap as they do now, and unless there was a specific rem- 
edy found in the “old register book,” by way of an original writ, 
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there was no right. Gradually remedies became more or less con- 
current, and in this way the right and the specific remedy became 
separated to a large extent. But where they are still together the 
nature of the remedy becomes vital, in search. Can a certain officer 
or director of a corporation be ousted, and another get his place, if 
the election was not properly declared? This at once raises the ques- 
tion of quo warranto. Under this topic we find the substantive right 
and remedy together, and if one exists the other does also. The same 
is true of injunction, mandamus, and many special remedies in equity. 

Thus we see that all of these elements should be considered by 
the searcher, in order to be sure that the proposition presented is 
touched from all standpoints. If this analysis is checked over each 
time, the search should be complete and thorough. 


Illustration of Rule II. 

The city of X duly enacted an ordinance that, among other things, 
no person should peddle merchandise without first obtaining a li- 
cense from the city to do so, and connected a penalty with the viola- 
tion of this ordinance. A went from house to house and took orders 
for groceries, such as tea, coffee, baking powder, sugar, extracts, and 
other articles and staples. A had a supply of these at his residence 
in the city, and, after he had taken a number of orders, he would 
weigh out the exact amount ordered, or use the original package or 
bottle, and deliver to each house the exact amount of the order. 
Nothing was measured or weighed out at the house where the order 
was delivered. When the orders were taken, all that A carried with 
him was a small sample case in which he exhibited samples of his 
merchandise. A usually delivered about two weeks after the order 
was taken. When his stock ran low at his residence he would order 
more so that he would have plenty of stock on hand to fill his orders. 

On this statement it is easy to see just what is involved. It is a 
question as to who is a peddler. The ordinance says that a peddler 
shall pay a license. If A is a peddler he must pay the license, and 
the fine against him will hold. If he is not a peddler, then the fine 
will not hold and he does not have to pay the license, since he is out- 
side of the ordinance. 


TO TEST MATERIALITY. 


RULE UPL 


Statement of Rule III. 

To test the materiality of any element of a legal proposition, ask 
whether or not the proposition would be affected if a substitution 
of the element were made. For example: 
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A. Does the rule depend upon the use or meaning of a certain 
word or phrase? | 

B. Could another subject-matter be substituted without changing 
the rule of law? . 

C. Could other parties be substituted without changing the rule 
of law? 

D. Is the rule of law peculiar to some particular human activity? 

E. Could the re/ationship of the parties be ignored without chang- 
ing the rule of law? 

F. Is the rule of law inseparable from a particular remedy? 


Explanation of the Rule. 


This rule with its subhead questions is almost self-explanatory, but 
since it is so vital to search, and since it expresses the conscious or 
subconscious process that each searcher must go through if he is to 
be successful, we shall explain just what is meant by the fest of ma- 
teriality. 

We have laid down that there are these six elements of legal 
propositions. Any proposition of law in existence, if the analysis 
is correct, comes under one or more of these elements as heads. 
There is, for example, a law forbidding the manufacture and sale of 
intoxicating liquor. At once the question of definition of intoxicat- 
ing liquor arises, and definition is the only element involved in that 
question. Again, a question arises over an injury produced by a 
drawbridge. Since a drawbridge is unique in its operation, it is 
probably a material subject-matter to be considered. In this mat- 
ter, however, a public service company may be involved, so parties 
may enter in. Or, if it involve the matter of operation, there might 
be a question of remedy, if we considered enjoining them, or bring- 
ing a mandamus to compel them to do their legal duty. If only 
general money damages are sought, then the matter of remedy proba- 
bly will not enter in, except on points of procedure as the case is 
prepared and tried. If a child marries before of age, is the child 
emancipated? Here we have two possible domestic relationships 
involved, Parent and Child and Marriage. ‘The sole question is one 
of relationship, or does the one relationship end when the other 
arisese Shall a telegraph company be compelled to treat all alike 
in taking telegrams over the telephone? ‘This question is peculiar 
to telegraph companies, which is a human activity big enough to 
require a topic of the law. These show how propositions of law may 
be worked into these various elements, and from these elements we 
find the law. The most important thing about this rule, however, 
is the fact that you may not know whether some of these elements 
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are involved or not. First, in case of doubt ask the subhead ques- 
tions, even though it may at first thought seem simple. If there is 
still doubt as to materiality, consider the element material until you 
are sure it is not. 


Wustration of Rule Il. 


An insurance company provides in an accident policy for a cer- 
tain settlement for total disability and a different kind of settlement 
in case of partial disability. The question arises as to what total dis- 
ability really is. It should also be borne in mind that a definition 
given in an insurance policy may be a strained definition, because 
the policy is prepared by the company to limit liability so far as 
possible, and still sell. For example, confined within the house in 
health insurance, does not, in law, mean to stay within the four walls, 
but really means that you are unable to attend to business. The 
question here presented is a question as to what is meant by total 
disability. 


RELATION TO BODY OF THE LAW. 


RULE..LV. 
Statement of Rule IV. 


The relation of the leading case to the body of the law is found in 
the annotated reports through notes to the case and lawyers’ briefs. 


Explanation of the Rule. 


As soon as a case is found in the annotated reports system or else- 
where, the lawyer. wants to know what relation that case bears. to 
the body of the law. He wants to know whether it is the embodi- 
ment of a general rule, the exception to a general rule, a conserva- 
tive opinion along certain lines, or a radical opinion in being an 
extension over and above any other case. He wants to know whether 
there are many cases like it, or whether it is unique. If there are 
several points to a case it is seldom that more than one point is looked 
for by the searcher. ‘This point may be the vital one in the decision 
or it may be a side light on the case. By connecting up with the body 
of the law, the searcher is able to find other cases where his point 
was vital, if not in the leading case he first finds. In the annotated 
cases there are what we may call the leading cases on certain points, 
and after years of experience these leading cases, first selected by 
mere editors, have become considered leading by the courts of last 
resort. Like the text-writer, who timidly tells what the law should 
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be, and not what it is. Then a court comes along and adopts a quo- 
tation out of the book. Then this quotation, which was once a theory 
of law, has become the supreme law of:the land and possibly titles 
and property rights are safeguarded or secured indirectly, through 
a mere theory of law made into perfect law by a court’s quotation. 
So, in annotating cases, if courts say that an annotated case is better 
because it is annotated, then the editor who does the sifting is in- 
directly making law. In connection with each /eading case we have 
notes and lawyers’ briefs, which may be long or short, confined to a 
specific proposition involved in the leading case, by which we are 
able to look back upon the body of the law and get a birds-eye view 
of the past on this point. You look back upon the past for the law, 
with the leading case rising as the great central figure in the fore- 
ground. 

It will not be necessary to give illustrations under this rule be- 
cause the searcher, after using the annotated reports system for a 
time, will find in almost any volume he opens, while running through 
miscellaneously, long notes with an analysis of the main heads at 
the beginning, to show scope and relation of the heads and subheads. 
He will find shorter notes to a few cases, and will find a note giving 
him a reference to some other leading case, where the note is full. 


ANNOTATIONS BRING CASE FORWARD. 


RULE V. 
Statement of Rule V. 


Annotations bring a case forward and show where cited and 
whether it has been generally followed. 


Explanation of the Rule. 


In the previous rule we have been dealing with the relation of the 
leading case to the body of the law. That means the law that has 
gone before. This is done through the notes to cases and the lawyers’ 
briefs. We now want to know what has become of the case since 
decided, and see whether or not the body of the law has changed, 
whether the case has been followed, modified, distinguished, or re- 
versed. A citator may do this for us in an abstract way, but anno- 
tations are more than abstract citations in that they are composed of 
short notes on subsequent cases where this case has been cited, and 
show the relation of the case at hand to the body of the law since it 
was decided. 
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Thus, by the use of notes going backward from a leading case and 
annotations going forward from that leading case, we are able to 
start with any case anywhere, and take a view of the past and present 
and future of the legal surroundings of the leading case. ‘The 
searcher is able to start in 1890 with a leading case and see, first, 
what has gone before by way of litigation on the point at hand; then 
he can take the annotations and come forward and see what has be- 
come of that case as a part of the body of the law. 


GENERAL REMEDIAL POINTS. 


RULE. VI. 
Statement of Rule VI. 


Annotated cases do not deal with local remedial points, but those 
of general importance in most jurisdictions. 


Explanation of the Rule. 


In each state there are local statutes which call for supreme court 
decisions by way of construction, constitutionality, and application, 
that could not possibly concern another jurisdiction. With such 
cases the lawyer in another state wants nothing to do, and his only 
hope is to have them out of the way. There are other statutes in a 
state that are common, or at least similar, in most of the states. In 
such an instance a construction, constitutionality, and application in 
another state help to make clear substantially the same statute in 
your state. With that kind of a case the lawyer wants something to 
do. Statutes and Procedure Codes could be placed in two general 
groups: Those provisions that are purely local on account of history, 
notion, or local adaptation, and those provisions that are common 
to other states in the general framework of pleading, evidence, trial, 
damages, appeal and error, new trial, parties, jurisdiction, and many 
other remedial topics. This rule VI. simply means that, when you 
deal with a remedial point in the annotated case system, you are deal- 
ing with a point that is rather general throughout the country. If 
your point is not general the lawyer should merely consult the local 
statute, and that will usually be sufficient to satisfy the inquiry. It 
is safe to say that in the Codes and Practice Acts nine tenths of the 
points raised are more or less general, and can be found in the anno- 
tated reports system. It is also safe to say that if the point is not 
found there, either in notes or cases, the same is purely local. 


190 LAW BOOKS AND THEIR USE 


GENERAL AND SPECIFIC TOPICS. 


RuL&E VIL: 
Statement of Rule VII. . 


In the analysis of the law into topics under the standard scheme 
there are general topics and specific topics. The general usually 
deal with principles of law, and the specific topics with the applica- 
tion of those principles. 


Explanation of the Rule. 


As to what topics may be considered general and what specific, 
reasonable minds might differ. A topic may be specific in one re- 
spect and general in another. Also a topic may be specific in rela- 
tion to another topic, but specific in that relation may mean that it 
is general in another relation with another topic. For example, 
Property, Contracts, Torts, Crimes, Master and Servant, Principal 
and Agent, and Pleading are general topics of the law without ques- 
tion. Possession is more specific than Property, Insurance is more 
specific than Contracts, Negligence is more specific than Torts, 
Homicide is more specific than Criminal Law, Master and Servant 
is more general than Labor Organization, Principal and Agent is 
more general than Attorney and Client, Pleading is more general 
than Parties. 


For a further example, take some of the topics connected with 
Decedents’ Estates. Wills, Descent and Distribution, Executors and 
Administrators are topics that are closely related. One of these may 
be more specific than the other on the particular point raised, and 
yet both topics may deal with it. In general topics the editor pro- 
poses to put general propositions. Every case is an application of a 
principle so far as that is concerned, but under the general topics 
the application of the principle is more of a repetition of the princi- 
ple itself, while in the specific topics we have the application of the 
principle to a particular relationship, subject-matter, or activity that 
identifies the old principle with a new and specific topic of the law. 


INustration of Rule VII. 


As between specific and general topics, the rule is to go to the 
specific topic first and then, if necessary, go to the more general until 
perhaps the searcher may be required to go back to old true and tried 
fundamentals. 

Let us take a problem along the line of nuisance. A, B, and C 
live near a large gas plant which was built by a public service com- 
pany many years before the property of these three individuals was 
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considered residence property. The city has moved toward the 
plant, and now the plant is completely surrounded by a fine residence 
section. The plant gives off odors, smoke, and gases, which kill 
vegetation and greatly decrease the comfort of these homes and a 
number of others. It is declared by doctors who are competent to 
know, and who have had occasion to observe, that it is injurious to 
the health. The question is whether this gas plant can be enjoined 
as a nuisance. : 

Now of these three topics the question arises under the above 
facts as to which one is the more specific for our purposes. From 
the standpoint of subject-matter, Gas plant is more specific than 
Nuisance. And from the standpoint of remedy the same will be 
covered probably under the specific subject-matter, rather than going 
to the general topic of Injunction. 


ANALOGIES BETWEEN GENERAL AND SPECIFIC TOPICS. 


Rawr Vener. 


Statement of Rule VIII. 


In tracing analogies between general and specific topics go from 
the specific to the general. 


Explanation of the Rule. 

Cases that are found as precedents may be divided into three gen- 
eral classes in their relation to the case at bar or the question of im- 
mediate inquiry. There may be precedent in point, precedent that 
is analogous, and precedent that is too remote to be of value. The 
difference between these three is one of degree rather than kind. Just 
where a case shades off from being in point to an analogy is hard to 
define, and just where it shades off into too remote regions is also 
hard to define. But in general a case is in point when it is the same 
on all of the material facts; it is analogous when some of the material 
facts are different and some the same; and it is too remote when 
enough of the material facts are different so that it has no logical 
bearing on the case at hand. By the previous rule we saw that the 
analysis of the law divided the material between topics, a part of 
them being very general and most of them specific topics. The 
specific topic usually deals with the application of a well-known 
principle to some particular line of activity or relationship in the 
law. The general topics usually deal with the principle more close- 
ly, with miscellaneous applications of that principle. For example, 
Physicians and Surgeons deals with the degree of care and skill re- 
quired in the practice of the profession. The topic Negligence is 
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much more general, and will contain a number of analogies where 
that profession is not involved, but where other applications are made 
of the principle of due care and skill. 


Illustration of Rule VIII. 

For a problem under this rule let us take a case of adverse posses- 
sion. A goes to western Nebraska and homestegds on 640 acres of 
grazing land. By mistake he builds his house over the line and all 
the while lives over the line, on the adjoining section. He also uses 
the adjoining section for grazing, and, not knowing where the owner 
is, pays the taxes on it for ten years. A secures a patent to his land. 
Can he hold adverse possession to the adjoining section by having 
lived on it by mistake, paid the taxes, and herded his cattle on it? 
The adjoining section is not fenced, and hence his children herded 
the cattle on this section. If A’s adverse possession is good, he will 
file suit to quiet title to the same in himself. 

In this case we have the matter of Mistake as a specific phase of 
the case. We also have Adverse Possession. Both of these topics 
are more or less specific, but the latter is much more general than 
the former. If we want analogies along the line of Mistake, the 
best way to get them is to follow other sections in that specific topic, 
but if we want analogies on ddverse Possession, we should turn to 
that topic, and see how the rules of that phase of the law work out. 


ANALOGIES BETWEEN RELATED SPECIFIC TOPICS. 


RULE IX. 


Statement of Rule IX. 

In tracing analogies between related specific topics, ask whether 
or not there is a material difference in the two lines of application 
affecting your inquiry. 


Explanation of the Rule. 


In the illustrations of the previous rule we found that the 
searcher may go to a specific topic and find certain applications of 
rules of law, and may then find a series of analogies in a more gen- 
eral topic covering many other applications of the rule. Here we 
intend to show how the searcher may go from one related topic to 
another, and find analogies between related specific topics. For 
example, he may find a certain citation under Dower. If he goes to 
Homestead he may find applications that will help along his line of 
search. He may go to Executors and Administrators, Descent and 
Distribution, and to Wills, and in each instance find analogous sit- 
uations that will help him to decide the rule of law, and at the same 
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time relate his rule more closely to the botly of the law in all of its 
varied applications. There is hardly a specific topic of the law that 
is not closely related to one or more other specific topics. All that 
this rule is for is to warn the searcher that he should not stop at the 
one specific topic, especially where he does not find a case squarely 
in point, but go to the related topics, and he will see from the other 
applications of the rule just how the law shapes itself. This rule 
works out like two search lights locating a plane. When the rays 
of each fall upon the plane and follow it, they not only make the 
plane more visible, but give you distances and proportions that can 
be relied upon. So, with related specific topics, you are able to draw 
a bead on the extent of the rule and the trend of movement from the 
precedent found. 


Illustration of Rule IX. 

A sold his farm to B under an ordinary contract of sale, deed 
to follow in thirty days. This was a ranch farm for cattle mostly, 
and there were on the place three large tanks. One was galvanized 
in construction, and the other two were wooden tanks. They sat on 
some four-by-four lumber which was partly embedded in the ground. 
One of the wooden tanks had a wire fence on either side coming 
up to it, which was attached to it on either side. The other wooden 
tank connected with the first wooden one by means of an under- 
ground inch pipe which came up through the wooden bottom of each 
tank respectively. When the deal was consummated and A moved 
out, he undertook to disconnect these tanks and move them from the 
place. B told him that they were fixtures that went with the place. 
A controversy arose over the tanks. In the contract there was noth- 
ing said, but as a matter of fact A considered that he had a right to 
move them, and B considered that they were to go with the ranch. 

In a case of this kind we might turn to the L.R.A. Desk Book and 
see what can be found under Tanks. We find, on examination, that 
this word is not used either as a cross reference or with specific cita- 
tions under it. We know that we have a matter of Fixtures involved. 
We can turn to the topic. Then we can think over other things on 
the farm that may or may not be removed and look them up for 
analogies between specific applications of the rule of law on fixtures. 


EVOLUTION OF NEW POINTS. 
RULE X. 


Statement of Rule X. 
New points are constantly evolved out of old ones. The court 


chooses to make the new step from the closest approach of precedent. 
13 
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Explanation of the Rule. 


Those who search for precedent will always look for the cases that 
are the nearest like the case at bar or the question of inquiry. We 
say that new points are constantly evolved out of old ones. If coun- 
sel will examine the law before they bring suit, cases will not be 
brought in the face of and contrary to well-reasoned precedent. It 
is, therefore, only the new question that makes a real lawsuit. There 
must not only be precedent in favor of a case, but the defendant must 
have some precedent on his side or his counsel will advise his client 
to settle rather than fight a losing game. A lawsuit develops in one 
of two ways, so far as the law is concerned. Either there is a dif- 
ference of opinion as to what the law is on an agreed point, or there 
is a question as to what law applies. The former case is not as 
common as the latter. In the former case, the matter may go up 
on demurrer or on an agreed stipulation. In the latter case, a dif- 
ferent view of what the facts are usually makes a different view of 
what law to apply to those facts. However, this latter case may have 
an agreement of the facts and a question of what rule of law to apply. 
So, when we say that new points are constantly evolved out of old 
ones, we mean a settlement of law on agreed facts and the application 
of old principles to new situations. The annotated cases which we 
have chosen to illustrate undertake to and humanly do take up every 
new point of law as it is evolved out of an old one. Every unique 
and distinct point of law is covered. Repetition, ill-reasoned local 
cases, are avoided and only those cases which make up the warp and 
woof of the body of the law are used. A great mass of legal prec- 
edent is forever dead in the evolution of the law, and out of these 
dead ones probably 75 per cent do not even have historical value. 
So the evolution goes on, meeting the demands of the times. 


Illustration of Rule X. 


The case we shall give is a problem of de facto officers. We shall 
see that the rule of law has changed in some jurisdictions on certain 
phases of this doctrine. 

A legislative act of a state created a state oil inspector, whose duty 
it was to inspect all kinds of fuel and lubricating oils produced and 
distributed in the state. Before oil could be distributed in the state 
it had to meet certain standard requirements. A refused to comply 
with the law and was tried and fined by the lower court. In the 
supreme court the law creating the office of state oil inspector was 
declared unconstitutional. Before this decision B had some oil 
inspected which was up to standard, but because of the negligence 
of the state inspector it was held not up to standard, whereby B 


ANALYZING FACTS 195 


Jost money and was damaged by being required to ship the oil to 
another state for distribution. 

B wants to sue the inspector and his bondsman. ‘The question 
arises whether you can sue a supposed officer when he is supposed 
to hold an office, but instead the law says the office never existed. 
A de facto officer can be held for his acts practically the same as a 
de jure officer, but can there be a de facto officer without a de jure 
office? 

This question was answered by the United States Supreme Court 
in a landmark decision, to the effect that there must be a de jure 
office before there can be a de facto officer. An examination of 
some of the decisions will show reasoning that would justify another 
rule, which some courts have adopted by overruling long lines of 
precedent. Justice seems to be with the new rule, and against the 
United States Supreme Court in this particular instance. 


Note: The author of the above rules of analysis and legal search 
bases them on the Annotated Reports System but he states in his book 
that they are applicable to all legal search. 


ANALYZING CLIENT’S STATEMENT OF FACTS. 


Questions of law do not come to the practising lawyer ready for- 
mulated, but are enveloped in the more or less complex statement of 
facts presented to him by his client. From this he must eliminate 
the details which are without legal significance, and determine what 
legal question is involved. 

The process may be demonstrated by supposing that a client, Mrs. 
Margaret Jones, has called at the office of Mr. Peter Brown, attorney 
at law, who while listening to her story, jots down the following 
memoranda: 


“Mrs. M. Jones, 24 East Second St. Little girl hurt getting down from 
lumber pile. ‘Timber rolled off on her. Broke leg. Bruised and badly 
frightened. Lumber in street in front of building owned by Geo. Smith, 
18 East Boulevard. Contractor, W. Robinson. Girl on way home from 
school. Lumber piled like steps—children were climbing up and jumping 
off. Little gir_—Mary—9 years old—4th grade in school. With her, Sally 
Anderson & Bessie Schofield. All about same age—neighbors’ children. 
Timber rocked when stepped on. When Mary jumped, it rolled over and 
fell on her. Sally A. ran and told Mrs. J. About half a block away. When 
Mrs. J. arrived at scene of accident, men—names not known—working on 
building, had picked Mary up. Robinson took Mrs. J. and Mary to hospital 
in his car. Mary still there. Dr. Jenner, 214 West Ave., says she will be 
up in about 3 weeks. Mrs. J. wants to sue if settlement can’t be made. Not 
less than $1,000. She says builder’s permit was posted—had noticed it there 
before accident. Date of accident, June 14th, about 4 P. M.” 
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Converted into a legal question framed for the purpose of showing 
the salient features (indicated by italics) useful in making a search, 
the above would read about as follows: 

Is one guilty of negligence who lawfully piles building material (a lumber 
pile) in a highway which attracts a child, (attractive nuisance) and injures 
her? 

As Negligence is one of the major general topics in the classifica- 
tion of the law, it will be well to begin the search with that topic. 
The other salient features, above indicated may be made the means 
of finding just where, in the topic Negligence, similar cases are to 
be found. 

The “Memorandum of Law” following, is a very systematic and 
satisfactory method of stating principles involved, recording books 
searched, authorities found, and conclusions reached. 


MEMORANDUM OF LAW. 


MARY JONES 
VU 


GEORGE SMITH & WM. ROBINSON. 


NEGLIGENCE. 20 Ruling Case Law. 


V. Attractions to Children. §§ 70-86. 

In § 79 which deals with various particular instrumentalities, the 
text states: ‘Whether the doctrine under consideration (i. e., the 
doctrine of the turntable cases, otherwise known as the attractive 
nuisance doctrine) should be extended to cases of injury from other 
instrumentalities than turntables, is a question that has been much 
mooted. Some courts favor a restriction of the doctrine, whereas 
others have been guided by the underlying principles and have ad- 
vocated giving a right of recovery in every case to which those 
principles apply. As a general proposition no lability is imposed 
by reason of injuries from articles or materials placed in the form 
of a pile—as for example, stones, railroad ties, steel girders, or lum- 
ber—the perils from such instrumentalities and places being obvious 
in character and such as may be foreseen by a reasonably prudent 
person.” 

The authorities cited for the statement that ordinarily no liability 
is imposed by reason of injuries from articles or materials placed in 
the form of a pile are: 

Witte v. Stiefel, 126 Mo. 295, 28 S. W. 891, 47 A. S. R. 688, in which an injured 


child went to a building under construction, 3 feet back from the street, the walls of 
which had reached the height of about three or four feet above the surface, and, stand- 
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ing upon the sill of a cellar window, took hold of a stone over the window as if to 
pull himself up, when the stone, not being placed in mortar, fell upon him. 

Kraemer v. Southern R. Co. 127 N. C. 328, 37 S. E. 468, 52 L.R.A. 359, in 
which a railroad company was held not liable for the death of a child caused by the 
fall of a pile of cross ties which he was undertaking to climb, it not appearing that it 
knew the children were in the habit of playing there. Although the ties were piled 
in a street and not on the railroad’s own premises, it appears that the pile was on an 
unused portion of the street which could not be used as a highway. 

Missouri, etc., R. Co. v. Edwards, 90 Tex. 65, 36 S. W. 430, 32 L.R.A. 825, hold- 
ing a railroad company not liable for injury to a child upon whose feet a bridge tie 
fell from a pile in its yard which she was attempting to climb, the yard being fenced 
except on the side along the railroad track. 

Friedman v. Snare, etc., Co. 71 N. J. L. 605, 61 Atl. 401, 108 Am. St. Rep. 764, 
2 Ann. Cas. 497, 70 L.R.A. 147, holding a building contractor piling on the highway 
a number of iron girders weighing 1000 lbs. each, not liable for injury to a child by 
the falling of a girder displaced by another child in jumping onto a plank on which 
the upper end of the girder was resting. 

Lynch v. Knopp, 118 La. 611, 43 So. 252, 118 A. S. R. 351, 10 Ann. Cas. 807, 
8 L.R.A.(N.S.) 480, holding the owner of a pile of lumber unloaded at a public 
landing place not liable for the death of a child caused by the falling of lumber upon 
her, due to the fact that children in playing on the pile had displaced pieces of it. 

Kelley v. Benas, 217 Mo. 1, 116 S. W. 557, 20 L.R.A.(N.S.) 903, holding the 
landowner not liable for injury to a child by the fall of a pile of lumber on which 
he was playing. 

The footnote states that the rule is otherwise, and that a recovery 
is permissible, if lumber is piled in an unusual and dangerous man- 
ner,—citing Bransom v. Labrot, 81 Ky. 638, 50 Am. Rep. 193, and 
Busseavenorers. 120 Wise443.98 INSW e219 64s RoA 183. 

Such footnote also makes reference to notes in 19 L.R.A.(N.S.) 
HZ Oeand WAR vACLI LS DE T63. 

The note in 19 L.R.A.(N.S.) deals with the subject of attractive 
nuisances, and one of its subdivisions, beginning on page 1129, deals 
with the doctrine as applied to lumber, building material, etc. In 
addition to the cases above cited, the subdivision makes reference 
to the following cases: 

Powers v. Owego Bridge Co. 97 App. Div. 477, 89 N. Y. Supp. 1030, holding an 
owner of lumber piled on private property not liable for injury to a child by a portion 
of the timber falling on it while it played on or about it. 

Kansas City, Fort Scott & M. R. Co. v. Matson, 68 Kan. 815, 75 Pac. 503, hold- 
ing a railroad company liable for maintaining within 2 feet of its track, a wood pile 
attractive to children to its knowledge so that a five year old boy, while in play 
thereon was shaken off by the jarring of the ground by a passing train, causing him 
to fall under the wheels and be injured. 

Falkenberg v. Stout, 75 Kan. 172, 188 Pac. 874, holding the owner of a building 
not guilty of negligence in leaving a large stone leaning against the side thereof, which 


was pulled over by a child. 

Kane v. Erie Railroad Co. 110 App. Div. 7, 96 N. Y. Supp. 810, holding that no 
liability arises for injury to a boy caused by the fall of curb stones upon which he is 
playing tag, piled partly in a highway and partly on private premises. 
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Schmidt v. Cook, 12 Misc. 449, 33 N. Y. Supp. 624, holding the owner of. prem- 
ises liable for injury to a child by the falling over of a flat stone 33 inches long, 25 
inches broad, and 3 inches thick, leaning almost perpendicularly against a wooden 
fence and stone wall in a yard where tenants’ children are supposed to play. 

Kopplekom v. Colorado Cement Pipe Co. 16 Colo. App. 274, 54 L.R.A. 284, 64 
Pac. 1047, holding the owner of an open lot close to a highway in a thickly populated 
part of a city liable for the killing of a child by the toppling over upon him of a nar- 
row section of cement pipe of large diameter which was an attractive thing for children 
to roll about, to the knowledge of the owner, who was aware that children resorted 
to that place for that purpose. 


The annotation in L.R.A.1915D, discusses the application of the 
attractive nuisance doctrine to walls, fences, etc., and contains a divi- 
sion, beginning on page 163, relating to lumber piles. This annota- 
tion contains, in addition to cases above noted, the following: 


Snare & T. Co. v. Friedman, 40 L.R.A.(N.S.) 367, 94 C. C. A. 369, 169 Fed. 1, 
21 Am. Negligence Reports 311 (writ of certiorari denied in 214 U. S. 518, 53 L. ed. 
i065, 29 Sup. Ct. Rep. 700) holding that one piling iron girders in the street owes 
a duty to children of such tender years as to be incapable of contributory negligence 
or trespass, who to his knowledge are attracted to play in the vicinity, to use ordi- 
nary care to prevent the piles from being in such unstable condition as would be likely 
to cause injury to such children as might come in contact with them. 


The above is just the opposite of the conclusion reached by the 
state court in 71 N. J. L. 605, above noted, upon the same state of 
facts. 


Louisville R. Co. v. Esselman, 29 Ky. L. Rep. 333, 93 S. W. 50, in which it was 
held that a building owner which had stacked its building material in the street in 
so negligent a manner that an iron girder fell upon a 11 year old boy while attempt- 
ing to get dawn from the top of the pile upon which he had climbed, was liable for 
the resulting injuries. The court also held that a city ordinance permitting owners 
in repairing or constructing buildings to place building materials in the street does not 
license them to set a dead fall in the street to catch unwary children, mischievously 
or prankishly wandering within the forbidden zone, but that the builder must anticipate 
their presence, with a knowledge of their nature, and provide against accident so far 
as may reasonably be within his power. 

Smith v. Davis, 22 App. D. C. 315, holding that one who had piled lumber in a 
public street without proper consent, so as to constitute a public nuisance, was liable 
for injury to a 9 year old trespassing child upon whom a portion of it fell, although 
the evidence failed to make apparent the cause of its falling, where the evidence also 
failed to show that the injured child was instrumental in causing the lumber to fall. 

Middleton v. Reutter, 141 App. Div. 517, 126 N. Y. Supp. 315, holding that one 
piling lumber on a vacant and unenclosed lot adjacent to a lot on which she was 
erecting a building, was not liable to a child 9 years old injured while playing on 
the lot by lumber falling upon him, there being no evidence to show that it was 
negligently piled. 

Harper v. Kopp, 24 Ky. L. R. 2342, 73 S. W. 1127, holding one stacking lumber 
in a public street liable for injury to a six year old boy who fell therefrom, although 
it may not have been negligently piled, on the ground that its unguarded situation 
made it an attractive and accessible object of danger to very young children. 
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Spengler v. Williams, 67 Miss. 1, 6 So. 613, holding one placing an unsafe pile of 
lumber in a public street liable for the death of a child killed while at play, by the 
falling of the pile. 

Kreiner v. Straubmuller, 30 Pa. Super. Ct. 609, holding one who had piled beer 
barrels on the sidewalk in front of his premises liable for injuries to a boy received 
while playing upon them. 

St. Louis and S. F. R. Co. v. Underwood, 114 C. C. A. 323, 194 Fed. 363, 3 
N. C. C. A. 467, holding a railway company placing piles of lumber in an exposed 
situation and easily accessible to children of tender years, liable for injury to a child 
by the toppling over of the pile upon her while at play. 

True & T. Co. v. Wodo, 201 Ill. 315, 66 N. E. 369, holding one piling lumber on 
the sidewalk in front of his premises in violation of an ordinance liable for the killing 
of a child 4 years old by planks falling off the pile. 

Vanderbeck v. Hendry, 34 N. J. L. 467, holding one piling lumber in a passage 
or gangway on private property 54 ft. from the public street, not liable for the killing 
of a child by a pile of lumber toppling over upon her while gathering wood. ‘The 
passageway was not intended for the use of the public, and children were generally 
driven out of defendant’s yard when found there. 

Earl v. Crouch, 40 N. Y. St. Rep. 847, 16 N. Y. Supp. 770, affirmed in 131 N. 
Y. 613, 30 N. E. 864, holding it culpable negligence to pile lumber near a sidewalk 
in such a careless manner that a child by applying slight force, may topple it over. 

Addis v. Hess, 29 Pa. Superior Ct. 504, holding a builder, piling lumber in the 
highway under a permit from the city authorities, so negligently that it toppled over, 
and killed a boy playing on the sidewalk, liable for his death. 


Ruling Case Law Supplement: Vol. 6. 


This volume makes reference to an annotation in 36 A.L.R. at 
pages 261, 265, 209, 213. It also cites as holding that there is no 
liability for injury from a pile of lumber, brick, etc. 


Hayko vy. Colorado & U. Coal Co. 77 Colo. 143, 235 Pac. 373, 39 A.L.R. 482, 
and Branan v. Winsatt, 298 Fed. 833, 54 App. D. C. 374, 36 A.L.R. 14, holding 
that a pile of lumber in a lumber yard is not so peculiarly alluring and attractive to 
children as to come within the doctrine of attractive nuisances so far as applied to 
children who have reached the age of discretion, and therefore that the owner is not 
liable for injury to a 12 year old child who attempting to climb upon it, is injured by 
lumber falling from it. 


The annotation referred to in 36 A.L.R., deals with the subject 
of attractive nuisances, and cites, in addition to cases already re- 
viewed herein, the following: 


Frankfort v. Allen, 26 Ky. L. Rep. 581, 82 S. W. 292, holding a municipal cor- 
poration liable for the negligence of a contractor for leaving in an unstable position 
in a street where children were accustomed to play a large stone to be used for the 
curbing, which fell upon a boy who stood upon it, as he was starting to get off. 

Rachmel v. Clark, 206 Pa. 314, 62 L.R.A. 959, 54 Atl. 1027, 14 Am. Negligence 
Reports 209, holding a manufacturing company which placed slabs of stone in front 
of its building in a space used as part of the sidewalk, liable for injury to a boy of 
seven who stopped on his way from school to mark on a slab of slate, which fell upon 
him. 
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Latham v. R. Johnson & Nephew (1913) 1 K. B. 398, 82 L. J. K. B. N. S. 258, 
Tiel EPO 57 S80l) Jo. 127) 29 Ge LER 124 108° NASA eine wiitcmnene 
owner of unfenced land not adjoining any public highway but accessible by a path 
leading from the back of a house in which the plaintiff lived with her parents, which 
land was used for the deposit of various materials, including a cartload of large 
paving stones which were dumped on the ground in an irregular heap, was held not 
liable for the injuries sustained by a child between 2 and 3 years of age by falling of 
a paving stone on her hand. 

Great Northern R. Co. v. Willard, 151 C. C. A. 564, 238 Fed. 714, holding a 
railroad company not liable for the falling of ties upon a boy from a pile stacked on 
its right of way by the person selling ties to the company, upon which children had 
played, where it appeared that the pile had withstood the climbing of other boys for 
some weeks, so that there was no reason to apprehend injury therefrom. 

Foster v. Lusk, 129 Ark. 1, 194 S. W. 855, 17 N. C. C. A. 361, in which a cause 
of action was held to be stated by a complaint alleging that defendants had permitted 
a third person to pile cross ties on its property; that one of the piles was so con- 
structed that it would easily topple over; that such pile was near a pile of sand which 
was very attractive to children and did attract plaintiff 4 years of age and other 
children there to play; that the attractiveness of the sand pile and the danger of the 
situation was known to defendant, or could, by the exercise of ordinary care, have 
been known, and that the plaintiff was injured while playing in the sand pile by 
the falling down of the stack of ties occasioned by the acts of other children. 

Tomlinson v. Vicksburg S. & P. R. Co. 143 La. 641, 79 So. 174, where a little 
child went with her brother to play upon a pile of cross ties upon a railroad right 
of way and the boy dislodged a cross tie that he stepped upon so that it fell from 
the pile upon his companion and it was held, as a matter of law, that the railroad 
company was not liable. 

Charles v. El Paso Electric R. Co. — Tex. —, 254 S. W. 1094, reversing — Tex. 
Civ. App. —, 234 S. W. 695, where a seven year old boy while playing upon a pile 
of ties piled partly upon a vacant lot and partly upon the adjoining sidewalk for use 
in constructing a street railway, was injured while he was getting down from the 
pile by a tie falling upon his leg, it was held error to direct a verdict for the defend- 
ant, on the ground that it should have contemplated that this stack of ties on a public 
sidewalk in the residential portion of a street might attract children to such an 
extent as to cause them to climb thereon to play. 

Pueschell v. Kansas City Wire & Iron Works, 79 Mo. App. 459, in which a 
building contractor occupying a portion of the street, properly protected by barricades 
and fencing, for the deposit of building materials, was held not liable for injury to 
a boy of 13 who got upon a pile of girders which had just been unloaded and was 
walking thereon when the top one slipped and fell, injuring his foot. 

Baltimore v. De Palma, 137 Md. 179, 112 Atl. 277, where a boy of 10 -went 
to look for another boy on a pier where boys were not allowed and from which they 
were repeatedly driven off, and was injured there by boards falling from a pile of 
lumber, and it was held that the doctrine of attractive nuisances was inapplicable. 

Balser v. Young, 72 Pa. Super. Ct. 502, holding the owner of property liable for 
the killing of a child in passing a pile of lumber in an unenclosed yard where children 
were accustomed to play, by the fall of heavy planks carelessly and insecurely placed 
on top of the pile by defendant’s employees. “The court said, however, that a different 
rule would apply if the boards had been piled properly and securely, and the child 
had caused them to topple by attempting to climb upon the pile, or by some similar 
act over which the defendant had no control. 
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Martino v. Rotondi, 91 W. Va. 482, 113 S. E. 760, 36 A.L.R. 6, holding the 
owner of a city lot who piles lumber thereon to be used in the construction of build- 
ings is under no duty to protect children who may be injured by a displacement of 
some of the lumber while they are playing thereon. 


Annotated Reports System. 


A use of the L.R.A. Word Index showed the digest sections to be 
examined to be as follows: 

Negligence, .§§:91,92, 100, 103. 

The L.R.A. Word Index also showed that search for annotations 
on the liability of owners of dangerous premises to children, should 
be made in Negligence, §§ 22-23b. An examination of the L.R.A. 
Digest Complete and of the Index to Notes resulted in the finding 

of cases and annotations already found through Ruling Case Law. 


Continuing the search in the A.L.R. Digest under the same topic 
and section numbers, reference was obtained to cases and annotations 
already noted. 

The L.R.A. Blue Book of Supplemental Decisions shows that the 
annotation in 36 A.L.R. 34 has been supplemented in 39 A.L.R. 486, 
and 45 A.L.R. 982. The latter annotation gave the following addi- 
tional cases: 


Zamaria v. Davis, 284 Pa. 523, 131 Atl. 371, holding a railroad company not 
liable to a boy injured by the fall of a pile of telegraph poles in a vacant lot owned 
by it, to which children and men occasionally resorted to play ball and other games. 

Macon B. & S. R. Co. v. Jordan, — Ga. App. —, 129 S. E. 443, which held 
that a pile of new cross ties about 5 ft. high on a railroad right of way, so arranged 
as to present a series of steps from the bottom to the top, is not an attractive nuisance 
so as to render the railroad company liable to a 3 year old child injured while playing 
thereon by the falling of a tie upon her. 

Gainey v. International & G. R. R. Co. — Tex. Civ. App. —, 280 S. W. 852, 
holding that a railroad company could not be said as a matter of law to have been 
negligent in piling ties on its unfenced right of way near a path and public road so 
as to render it liable for injury to a child who, with other children, had got upon 
the ties and pulled one down upon herself as she was descending from the pile. 


An examination of the later cases cited in the Table of Supple- 
mental Decisions, which have appeared since the compilation of the 
annotation in 45 A.L.R. 1052, shows no other case in point. 


(Note: Search not extended through other units of the Annotated 
Reports System. ) 


Conclusion Reached. 
Although the decisions are not wholly consistent, the weight of 


authority appears to be that one who piles lumber or other building 
materials in a place where he may lawfully pile them is not lable 
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to a child injured by the displacement of a timber from the pile, in 
the absence of exceptional circumstances, as where the lumber is 
piled in an unusual and dangerous manner and there is reason for 
anticipating that children may play on or about the pile. 


PROBLEMS FOR RESEARCH. 


The following problems for legal research are selected from 
among those submitted to applicants for admission in recent Bar 
Examinations. 

Several of the States have recently made a test in legal research 
part of their Bar Examinations. Among them are Ohio, Kansas, 
Nebraska, New Mexico, Vermont and Wyoming. It is expected 
that a test of this nature will be adopted by most of the States within 
a few years. 


1. A customer while in a storeroom, not finding the goods she desired, was notified 
by the merchant to inspect certain shelf goods nearby in a semi-darkened corner. 
While in the act of so doing she fell into an open stairway, the merchant having 
failed to give her warning of such stairway. In an action for damages brought by 
her against the merchant, who should prevail? 

2. G, living at Atchison, Kan., writes to E, living at Cincinnati, Ohio, that he 
wishes to purchase certain land of E in Atchison county, describing it, and asking 
E for his price. E writes from Cincinnati under date of March 2nd stating that he 
will sell the whole section of land mentioned at $50 per acre. G answers by letter 
dated at Atchison: “I herewith accept your proposition in yours of March 2nd and 
have deposited to your credit $10,000 in the Exchange National Bank of this city 
and requested them to inform you of the fact. The balance of the money is on de- 
posit for you and will be paid to you upon receipt of the deeds conveying the title 
of said land to me. As the money is lying idle I desire that you should close up 
the transaction at once.’ FE subsequently refused to consummate the deal, and G 
sued him for damages. Who should recover? 

3. The city of Wichita, Kan., owned a piece of real estate in its city not used for 
city purposes. B recovered a judgment for debt against the city of Wichita. B, on 
his judgment, caused an execution to be issued for the purpose of having the same 
levied on said real estate to collect his judgment. The city of Wichita filed a motion 
in the case for an order to require the sheriff to return the execution. How should 
this matter be decided? 

4. In an action for damages for assault and battery the defendant set up the 
defense of contributory negligence on the part of the plaintiff showing that the plain- 
tiff was the original aggressor and used offensive language such as was calculated 
to provoke an assault. Is the defense good? 

5. A executed three notes payable to B. The first note was due in one year; the 
second note due in two years, and the third note due in three years. A secured these 
notes by a mortgage on real estate given at the time of the execution of the notes to 
B. B sold the note due in one year to C, and the note due in two years to D, and 
retained the note due in three years himself. A defaulted in the payment of the notes, 
and the mortgage was foreclosed. Should the three notes all be decreed equal and 
concurrent liens, or should the decree provide for priority of payment of any of 
the notes out of the sale of the real estate? 
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6. The owner of cattle sold all of them successively to two different purchasers. 
The first purchaser bought in good faith for a valuable consideration but left the 
cattle temporarily in possession of the seller. “The second purchaser also bought them 
for a valuable consideration in good faith, and without notice of the former sale, 
and paid off a valid mortgage on the cattle. What are the rights of the parties? 

7. A member of a fraternal beneficiary society took out a life insurance policy 
payable to his wife. Some time after the issuance of the policy the husband agreed 
that he would not change the beneficiary in the policy if she would agree to pay the 
assessments as they became due. She made the payments as agreed, but before the 
death of the husband he changed the beneficiary from the wife to the father. The 
wife brought an action against the insurance society and the father. “The insurance 
society made no controversy and paid the money into court. Who should prevail? 

8. A shipper, on May 22, 1903 delivered a carload of corn to a railroad company 
at Frankfort, Kan., to be transported to Philadelphia. ‘The company negligently per- 
mitted the car to remain upon its track at Frankfort until May 28th, when it was 
started on its way to Kansas City, where it was overtaken and destroyed by the 
extraordinary and unprecedented flood of May 30, 1903. If the company had exer- 
cised reasonable promptness in carrying out the order of shipment the car would have 
been far beyond the flood area on May 30. ‘The shipper sued the company for 
damages. Was he entitled to recover? 

9. A father in his will provided what is known as a spendthrift trust fund for 
his son, stating that certain funds should be paid to him from time to time by the 
trustee named and that the fund should not be liable for the debts of the son and 
should not be subject to alienation by him. Is such a provision good as against a 
diligent creditor who seeks to appropriate a portion of the fund to the payment of 
the son’s debts? 

10. State the rule as to whether a jury is bound to believe the testimony given on 
behalf of a litigant in the absence of express contradiction or rebuttal. 


11. A keeper of a garage made extensive repairs on an automobile brought to him 
by the owner. “There was a prior chattel mortgage on the automobile. The chattel 
mortgagee demanded the car but the keeper of the garage refused to give up posses- 
sion without payment of his repair bill. Which was the superior lien, that for the 
repairs or the chattel mortgage? 

12. A makes a proposal of contract to B by mail. B mails his acceptance of the 
proposal before receiving any intimation from A of withdrawal. A mails his with- 
drawal of the proposal before receiving B’s letter accepting. Is A bound? 

13. A, dealing in person with B, proposes a contract which B takes under advise- 
ment. B mails a letter to A accepting the proposal, but after mailing the letter, re- 
considers and intercepts and obtains the letter from the post office. A attempts to 
hold B. Can he do so? 

14. In a tort action by A against B for damages for the loss of an overcoat, A 
offered only the following evidence, which was properly admitted to support A’s cause 
of action. 

A left his overcoat at B’s dry cleaning establishment, and in response to A’s ques- 
tions, B told A that he would dry clean and press it for $1.00 and that it would be 
ready for re-delivery to A three days later. “Three days later, A called for his coat 
and tendered to B the agreed cleaning charge, but B was unable to make delivery of 
the coat because on the previous day a fire of unknown cause and origin had destroyed 
a portion of B’s establishment and a number of garments, including A’s overcoat, 
then in process of cleaning. 
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Thereupon A rested his case, and B immediately moved for judgment on the ground 
that A had not made out a case against B. 

Cite the law in support of B’s motion. 

15. A orally agrees with B his nephew that he will provide by will or otherwise 
for the transfer and delivery to B of certain bonds and securities and an established 
business that consists of both real and personal property. A dies and fails to make 
any such provision, and fails to deliver the property to B before his death. What 
relief if any, has B? 

16. The H Company sells to K a furnace for $375.00 upon a written agreement. 
The written agreement contains the following stipulation; “In the event this contract 
is cancelled, K agrees to pay to the H Company 30% of the contract price.” K 
refuses to take the furnace and the H Company sues for the 30%. 

The court renders judgment for the H Company. K’s attorney files an appeal 
to the Court of Appeals. 

Prepare citation of the law for a brief to be filed with K’s petition in the Court 
of Appeals. 

17. Plaintiff brings an action against the A Company for injuries received from 
falling concrete from a bridge in B city. The A Company repaired the said bridge 
in December 1925, and the plaintiff received his injuries on the 15th day of February 
1926. Defendant demurs to the petition of the plaintiff on the grounds that it does 
not constitute a cause of action as against him and in his brief sets up the fact that 
the plaintiff should have sued the city inasmuch as it controlled the bridge and that 
the defendant merely repaired it. Plaintiff files a motion to strike the demurrer 
from the files and cites the following cases. 

18. A, aged 19, rented a store of B, in which he conducted a business in his own 
name. He failed to pay the rent. After A became of age, B made demand upon him 
for the amount of the rent due, and A, being ignorant of the fact that he was not 
legally bound to pay the rent, promised to pay. He did not pay and B brought suit. 
Judgment for whom and why? 

19. A bought an automobile from B on credit as to part of the purchase money. 
Afterwards, A sold the automobile to C,, who promised, in the presence of B, to pay 
to B the balance due on A’s contract, and B assented to the arrangement, and said 
he would take C for his debtor. C failed to pay B when the debt became due, and 
B demands payment from A. Can he enforce his demand in law? 

20. A testator leaves all of his estate to his only child for life, remainder, if the 
child leave issue him surviving, to such surviving issue, but in default of such sur- 
viving issue then over to a nephew if then living or issue, if any, then surviving such 
nephew. Is this devise good ? 

21. It was agreed between A and B that certain fruit trees were to be furnished 
at A’s expense, that B was to plant and cultivate them on his farm, also pick and 
market the fruit at the joint expense of both and account to A for half of the net 
proceeds. Did this constitute a partnership ? 

22. A agreed to sell to B one dozen chickens at $1.00 each. The statute of fraud 
in their state require a contract for the price of $10 or over, to be in writing. Can 
B set up the statute as a defense? 

23. D made a note for $100 to A or order and delivered it to A. A raised the 
amount to $600 and endorsed the note to P, who took it before maturity, for value 
and without notice of change. What are P’s rights against D? 

24. A married man gave a mortgage upon land owned by him to secure payment 
of a debt owed by him. His wife did not join in making the mortgage or ratify or 
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consent to it in any way. The mortgagor died without having paid the debt, and 
the mortgagee foreclosed the mortgage and sold the land at sheriff’s sale, and him- 
self bought the land at the sale, and obtained the sheriff’s deed therefor. The widow 
of the mortgagor asserts her right of dower in the land. Can she successfully main- 
tain her claim at law or in equity? 

25. A, B and C are equally guilty of publishing libelous and defamatory articles 
concerning X. B is a brother-in-law of X, and his wife persuades him not to sue B. 
Can he sue A and C, either or both? 

26. A, a widower, on the eve of his second marriage to B conveys a valuable farm 
located in the state of Missouri, the same constituting a large part of his total estate, 
to his three children by a former marriage. “The deeds recite a valuable consideration, 
but in fact the conveyance was made as a gift and was made for the purpose of 
preventing any dower and marital rights in the property vesting in B after the 
marriage. B knew nothing of the conveyance and the deeds were withheld from 
record until after the death of A, one month after marriage. B thereupon institutes 
suit in equity to set aside the deeds to the three children and to establish her dower 
in the farm. What judgment do you say the court should render on a showing of 
the above facts? 

27. Adams brought suit to enjoin the sale by the sheriff under execution, of all 
rights, title and interest of Brown in lands owned in fee simple by Adams, on the 
ground that it will cast a cloud upon Adams’ title. Is Adams entitled to an injunction 
on such ground? 

28. X owned and operated a store where he sold new and secondhand musical 
instruments. B delivered at X’s store a secondhand piano and authorized him to 
sell it for $500 but directed that the buyer was to pay the money directly to B. X 
displayed the piano in his store along with his own goods. M, believing X to be the 
owner of the piano, bought it from X for $400 and paid him cash. X took this 
money and some other money from similar transactions and disappeared. An inves- 
tigation developed that he was hopelessly insolvent. 

B brought suit against M. to replevin the piano. Can he get it? 

29. O purchased a watch of D for $175 paid $75 down and was given credit for 
the balance. Later he left the watch with D for repairs.. When O called for the 
watch he was told that he could not have it until he paid the balance due. O paid 
D $5 the amount of the repair bill. D still refused to deliver the watch to O until 
the $100 balance was paid. Can O replevin the watch from D? 

30. F informs you that he has an opportunity to sell his farm on which there is 
a mortgage to H, which mortgage H agrees to assume and pay, and wants to know, 
that if he makes a deed to H reciting in the deed that H assumes and agrees to pay 
said mortgage as a part of the consideration price therein, whether or not he will be 
released from liability on the mortgage to the mortgagee. What would you advise? 

31. Smith, aged 17, purchased an automobile from the Blank Co., a corporation, 
and paid $500 down and agreed to pay $100 per month for six months, and executed 
a note and chattel mortgage to the Blank Co. and took possession of the automobile. 
A few days thereafter, Smith, while operating it at a high rate of speed crashed into 
a pole and demolished the automobile. He notified the Blank Co. to come and 
get the automobile, and demanded a return of the $500, which was refused. The 
Blank Co. took the car and sold it for $75 to a junk dealer. 

Smith, through his father sued the Blank Co. to recover the $500. Who should 
prevail? 

32. A, being the owner of certain premises, leased the same to B for five years by 
a written lease which was defective because the same was not acknowledged by A. 
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Thereafter, before said lease was filed for record, A sold and conveyed the premises 
to C, who did not know that said lease had been executed but did know that B 
was in possession of the premises and was conducting a shoe store therein. Under 
these facts, what if any rights has B as against C with respect to said written lease? 

33. A father carelessly and negligently placed a gun, which his infant son obtained, 
without the father’s knowledge or consent, and the infant wilfully and maliciously 
shot and killed a taxed dog belonging to another. Is the father liable? 

34. Adams had full and complete charge of the Dayton store of The Globe Mer- 
chandise Co., an Ohio corporation. “There had been some shoplifting and stealing 
at this store and Adams was requested by the company to investigate the matter and 
take such action as he deemed advisable. A silk waist was stolen from the store. 
Adams felt sure that a Mrs. Kinney had taken the waist and in the presence of other 
people he charged her with having stolen it, and called her a thief. It turned out 
that Mrs. Kinney did not steal the waist, and she brought an action for slander 
against The Globe Co. Can she recover? 

35. A verbal agreement was made between A and B, whereby A agreed to sell 
and B agreed to buy A’s farm for $10,000. The consideration price was paid. Pos- 
session was not given nor was the deed delivered, both being refused. B comes to you 
and wants to know if he can compel A to give deed and possession. What would you 
advise ? 

36. Graham agreed to carry Davidson’s goods for $1 a ton on his steamer Newark 
from Marietta to Zanesville, especially excepting in the bill of lading any liability 
for dangers of the river, fire and unavoidable accidents. Graham loaded the goods 
and failed to deliver them. Davidson sued him for their value proving only the 
facts stated. Can he recover? 

37. Smith was a merchant doing business in Columbus. In violation of an ordi- 
nance of that city he hung an electric sign across and above a public street. The 
sign was securely fastened. An unprecedented gale occurring such as could be called 
an “Act of God” tore the sign from its fastenings, hurled it into the street and 
injured the driver of a passing automobile. 

Is Smith liable for such injury? 

38. A with intention of injuring B, shoots at him and misses him. ‘The bullet 
strikes and injures C a bystander. Can B recover from A for the assault ? 

39. The legislature passes an unconstitutional statute making it a crime to manu- 
facture or sell tobacco. ‘The chief of police is about to arrest a manufacturer under 
this unconstitutional statute. A petition is filed for injunction restraining the arrest. 
Should the court grant restraining order? 

40. A went to a railroad station to meet some friends who were coming in on the 
train. Workmen were repairing the station house and a beam was accidentally but 
negligently dropped by the carpenters, falling on A and breaking his arm. Was the 
company liable? 

41. A is on trial for burglary. The State offers evidence that A concealed himself 
for three days after the crime was committed, and then fled to another state where 
he was arrested. “The defense objects to this evidence. How should the court rule? 

42. A knows that there is a mine in the land of B and he knows that B is ignorant 
of it. A buys the land from B without telling him of the mine and for a price in 
which the mine is not taken into consideration. After the deal is entirely closed 
B learns of the mine and brings a suit in equity to set aside the transaction. Is he 
entitled to any relief? 

43. B is entrusted by A with the possession of a horse, and is authorized to sell 
it for $500. B sells the horse to C and warrants his soundness, without disclosing 
the fact to C that he was acting as agent for A. 
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Assuming a breach of the warranty, C sues B for damages. Can he recover? 

44. In a promissory note payable to the order of D, duly executed by E, a stipula- 
tion was included to the effect that if the note should not be paid at maturity, in 
addition to principal and interest, costs of collection including an attorney fee should 
be recovered. 

Is this provision enforceable ? 

45. A was foreman in a factory in which B was an employee. B, without any 
excuse or good reason therefor frequently absented himself from his work for a half 
hour. A having a dislike for B and for the purpose of securing his discharge, re- 
ported B’s delinquency to the employer and B was discharged. B sued A for dam- 
ages. Can he recover? 

46. Owing to a defective track, a street car was derailed and moved toward the 
sidewalk on which A was standing in line with the moving car. “The car stopped be- 
fore it reached the sidewalk, but A was so frightened that she required assistance in 
returning to her home. She was confined to her room for some days suffering from 
nervous shock. Is the street car company liable in damages? 

47. A made and executed a will in due form. About five years thereafter he made 
another will containing the clause “I hereby revoke any and all other wills heretofore 
by me made.” He did not destroy the first will, however. He later destroyed the 
second will and shortly thereafter died. What effect does the destruction of the 
subsequent will have upon the earlier will? 

48. Jones purchased in his own name certain lands, paying therefor the full con- 
sideration. Later, Smith brings suit against Jones claiming and proving that at the 
time of the purchase by Jones, it was agreed between the two that Jones should buy 
the land and hold the same for Smith, but that immediately after the purchase Jones 
had refused to convey the lands to him, Smith, though he had tendered the purchase 
price. What should be the result of the action? 

49. In an action upon’a written contract the Court instructs the jury that it is 
for them to determine the meaning of the contract, and that in determining that 
meaning they shall construe the words of the contract in their ordinary sense unless 
the defendant convinces them by a preponderance of the evidence that they were used 
in some other sense. What is wrong with the instruction? 

50. A telegraphed to B, “Send me at once by express 500 Wisdom two dollar 
1534 white shirts.” Upon receipt of the telegram B delivered to the express company 
300 such shirts addressed to A, stating to the company that the remaining 200 shirts 
would be delivered in two weeks. “The shipment was lost in transit, and B sued A 
to recover the price of the shirts so shipped, contending that he had delivered them 
to the express company as A’s agent and at A’s request, and hence that A must stand 
the loss. Should A or B prevail? 
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CHAPTER X. 
BRIEF MAKING — TRIAL BRIEF — APPEAL BRIEF. 
BRIEF MAKING. 
By CLARENCE A. MILLER, LL.M. 
OF THE DISTRICT OF COLUMBIA BAR. 


Brief making is the attempt to put to use in support of one’s claims 
in a judicial contest all of the knowledge of substantive and adjective 
law, of legal bibliography proper, of legal research and its mechan- 
ical processes, of analysis, of logic, and finally of constructive argu- 
ment, which the lawyer possesses pertinent to the case in hand. The 
brief is the final result of the application of all the legal faculties. 

Any abstract or memorandum which is intended to guide a law- 
yer’s work when he gets into court, or any preparatory investigation 
for that matter, may properly be called a brief, because it is a brief 
statement of points of authority. In England and the United States 
the word “brief” has a special meaning, and a different meaning in 
the two countries. In England the brief is prepared by the solicitor 
or attorney for the use of the barrister, and it is intended to contain 
only such matter as will indicate to the barrister the essential features 
of the case in which he has been retained and which he is to try. 
Hence, the English brief contains an abstract of the pleadings and 
an abstract of the expected evidence, together with the names of the 
witnesses who are to be called, and frequently a description of their 
peculiarities, as, for example, unruliness, antagonism or prejudice 
in our favor, or anything that would give the barrister a line on the 
particular individual to be examined by him. Thus, the English 
brief tells what the case is, but does not argue it. It deals with 
facts rather than law. In the United States the trial brief partakes 
somewhat of the nature of the English brief, but it goes further and 
contains both a memorandum of the facts and the law. 

Our brief on appeal is entirely unlike either the English brief or 
the American trial brief. The appeal brief with us is a skeleton of 
the argument, and generally deals with law rather than facts. Very 
often, however, some discussion of the facts is necessary in the appli- 
cation of the law and occasionally it happens that the sole question 
involved is a question of fact, but usually the appeal brief is an argu- 
ment on the law. 

As the old divisions of the profession, solicitor and barrister, do 
not exist in this country, the trial brief and the appeal brief are 
usually prepared by the lawyer who is to try or argue the case, or 
by some representative of his. 
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The English brief is for the guidance of the counsel only, but the 
American trial brief is often handed to the court before or after the 
argument, although that is not required by any general rule or court. 
Though not generally required, courts very often call on counsel 
during the trial, or at the close of the trial, for a memorandum of 
authorities, or a trial brief, and if the court calls upon counsel for 
such a memorandum it is convenient to have it in the form of a trial 
brief. 

Most Appellate courts in the United States, if not all, require that 
the Appeal brief be placed in the hands of the court previous to the 
argument and also to be exchanged with opposing counsel, and it 
is prepared with this use in view. The courts also prescribe the 
size of type, printed page, breadth of margin for notes, quality of 
paper, and other mechanical details. 

We shall consider the trial brief and the appeal brief separately, 
because both in their form and contents they are quite different. 


THE TRIAL BRIEF. 


VTheterm “‘trial-brief” indicates;a brief usediin the trial’ ofa case 
before a jury, but we give that name to all briefs which are not used 
in the appellate courts, that is, that term applies to all briefs for 
use in the lower or trial courts, whether in a trial before a jury, or 
a hearing in equity, or a hearing upon a demurrer, or motion, or 
what not. Any memorandum, therefore, for use in the lower court 
isegenerally called a trial brief.” Dhereareinouseteculecseacetostac 
form of trial briefs, but the brief maker if prudent will make them 
attractively legible. 

The importance of making briefs of the facts of the cases to be 
tried in the lower or nisi prius courts, and of the law which may be 
involved was formerly underestimated by the majority of Ameri- 
can lawyers. The practice of preparing trial briefs is growing much 
more common by those lawyers who carefully prepare their cases. 
A slight experience will demonstrate to any lawyer the wisdom of 
having such a memorandum before him as a guide in the various 
steps of the trial, or in the frequent oral arguments that arise during 
the progress of every trial. 

Let us consider what the briefs for the trial of an action at law 
before a jury should contain, and later we will consider other so- 
called trial briefs. 

Too much stress cannot be laid upon the great advantage of mak- 
ing a brief of the facts and the testimony of a case which is to be 
tried before a jury. This is rigidly adhered to by the English law- 
yers, but is a practice that has been much neglected in this country. 
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Many of our lawyers do not take the precaution of examining 
their witnesses to find out personally what the witnesses are going 
to testify to when they get on the stand, but rely on what their client 
has told them they would testify. When the witness is examined on 
the stand he may testify differently, or just the opposite. During a 
trial it is impossible for one to carry in mind all the facts contained 
in the pleadings, in the testimony of witnesses, and in any documen- 
tary evidence that may be offered, as well as all the points of law 
upon which one needs to be prepared in connection with the admis- 
sion or rejection of evidence, and in connection with the prayers for 
instructions to the jury. Even the most careless lawyer would 
hesitate to go to trial without some memorandum of the facts and 
law. 

The trial brief is in reality nothing more than a complete memo- 
randum, prepared in an orderly way, following as nearly as possible 
the sequence of events which the trial is expected to follow. The 
trial brief should, therefore, contain in this order: 


1. A statement or abstract of the issues; 

2. A statement of the facts which must be proved to support 
the case; 

3. A digest of the evidence and testimony to be adduced by 
the various witnesses; 

4. A statement of the facts which your adversary must prove 
in order to support his defense. 


These four parts of the trial brief relate exclusively to the facts 
of the case. To cover the law of the case the trial brief should fur- 
ther contain: 


5. The statute or statutes which are relied upon; 

6. The authorities in support of your theory of the case, and 
those against the theory of your adversary; 

7. The prayers for instructions that the court is to be asked 
to give the jury. 


These are the seven parts of the trial brief. Of course, if there is 
no statute involved, or no law involved, you can leave those out of 
the brief, but it is a rare case which does not involve a law, either 
statutory or common. We will discuss the various parts of the trial 
brief in their regular order. 


1. Statement or Abstract of the Issues: 


The abstract of the pleadings should be made in such a manner 
as to accurately show the precise issue or issues which have been 
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developed by the pleadings. These are the issues which the jury is 
to try. All testimony, therefore, which is to be admitted in evi- 
dence must be germane to these issues, and neither side can put in 
proof any facts which are not material to these issues, however im- 
portant such facts may be considered by one party or the other, and 
however important those facts might be in some other case. This 
does not necessarily mean copying the pleadings of the parties, but 
rather abstracting them and stating concisely what the issues are. 
Having the issues clearly before him in that way, counsel then can- 
not only intelligently offer his own evidence, but also be better pre- 
pared to interpose objections to testimony which goes outside of those 
issues which may be offered by opposing counsel. 


2. Statement of the Facts: 


Next should come a concise and clear statement of the salient 
facts, that is, those facts which are necessary to be proved by the 
plaintiff in order to maintain his case, stating those facts in their 
natural order and sequence. From the facts related to him by his 
client and from studying the law, he had to determine before he 
filed his declaration what facts were material to be proved in order 
to recover in that suit upon the theory of the law which he adopted. 
It is these material facts, which he must prove, that should be set 
forth in this statement and these only. This statement is intended 
to prevent him from overlooking any material fact in introducing 
his evidence. But it serves also to prevent him from wasting time 
in introducing immaterial evidence. 


3. Digest of Evidence and Testimony: 


By having all the facts which are necessary to be proved thus 
clearly stated in writing, counsel can turn to the next part of the 
brief—the digest of the evidence to be offered—and by checking 
one with the other be assured that none of the material facts have 
been overlooked in the case,—that his evidence will cover every one 
of them. When checking these two parts with each other it is quite 
desirable to have each fact appearing in this statement accompanied 
by a reference to the witness or witnesses, or the document or docu- 
ments by which that particular fact is to be proved. In this way 
counsel can determine in a moment the strength or weakness of his 
proof upon any particular point. You may find that witness A, and 
document C will both prove it. Therefore, immediately after the 
statement of that fact put a reference to witness A and document C. 


No witness should be put upon the stand who has not previously 
been examined privately by counsel, and preferably by the counsel 
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who is to conduct the examination of that witness during the trial. 
This conference with the witness ought not to be postponed until 
the eve of the trial; but, whenever it is possible, and it usually is 
possible, all witnesses should be examined some time in advance of 
the trial, so that in preparing the case counsel may know just what 
proof to expect from each witness and avoid the catastrophe of call- 
ing a witness whose testimony would be damaging. 

There is no doubt that it is ethical to examine the witness prior 
to the trial. It is not only ethical but it is counsel’s duty to do so. 
This does not mean coaching him. It saves the time of the court 
and saves the examination of the witness when called on the trial 
from being a mere fishing expedition. Leading questions can be 
asked on this advance examination because nobody will be hurt by 
it. You can ask such questions as will bring out what the witness 
knows and make a memorandum of what he states in your brief. 

In examining a witness it is well to note any pecularities he may 
have, and make a memorandum of them. This may be useful in 
your examination of him at the trial, and it is specially important 
where considerable time elapses between the time of the examina- 
tion by counsel and the trial of the case. It is also important where 
the case is prepared by a law clerk in an office of one member of the 
firm, and the case is to be tried by another member. 


When it can be foreseen, and it often can be, that objections may 
be interposed to some part of the evidence that is to be offered, coun- 
sel should prepare himself in advance to meet that objection, and 
the authorities upon which he is to rely in support of the admis- 
sion of that evidence should be noted along with the evidence to 
which they relate. If such authorities are too numerous to put in 
that part of the brief they may be placed in a later part of the brief 
devoted to the law in the case, and reference made from the state- 
ment of the witness to the place in the brief where such authority 
may be found. 


4. Statement of Facts Which Your Adversary Must Prove: 


If it has not developed from the pleadings what the theory of the 
defense is, counsel in studying the case has probably discovered one 
or more theories upon which his suit may be defeated. To thorough- 
ly prepare a case it should be diligently sought to discover the 
adversary’s theory, and to study the law of the other side, the facts 
which it is necessary for the other side to prove in order to support 
that theory, as it is to study his own side. A lawyer wants to know 
as much about his adversary’s side of the case as he does of his own 
side. 
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If the plan of defense has been indicated by the adversary in his 
pleadings, or it has been found in studying the cases that it could 
follow but one line, or perhaps one of several lines, counsel combin- 
ing his knowledge of the case with his study of the law in the case 
can see by the proof of certain facts that a defense would be made 
out, and his case defeated. ‘Therefore, he sets out in that part of 
his brief the facts which are necessary to be proved by the defense 
in order to make out a defense. 

It is as important for the plaintiff to keep these facts from being 
proved as it is for him to prove his own facts. If he proves his own 
facts and allows the defense to prove all his other facts his own case 
is defeated. If he proves all his own facts and keeps the defendant 
from proving all the necessary facts in order to support the defense, 
then he has prevailed. 

The purpose of including a statement of these facts necessary to 
be proved by the adversary in the brief is twofold, viz.: ; 

1. Counsel can in that way follow the introduction of testimony 
by the other side readily and determine without any difficulty 
whether the essential facts have been established. This enables him 
to decide quickly whether rebuttal testimony is necessary, and other- 
wise indicate what course he should pursue, perhaps indicating to 
him that he may make a motion to instruct the jury to find a ver- 
dict for the plaintiff, giving as his grounds that it would be neces- 
sary for the defendant to prove this particular fact to make out his 
case and that he has omitted to prove this fact. 

2. It enables counsel to intelligently note such objections as he 
may wish to make to the introduction and proof of these facts, to- 
gether with citations of authorities which he believes sustains his 
objections. That is, he finds that where there are half a dozen 
material facts which if the defense can prove will defeat his case, 
and to a particular fact he thinks he can see a good ground for ob- 
jection to the introduction of that fact,—for the introduction of it 
is the only way that it is possible for the defense to prove that fact,— 
he can note his objection opposite that fact in his brief, and when 
the defense comes to prove that fact he has opposite it a memoran- 
dum of his objection and the grounds for his authority for it. 

We should, therefore, always remember that there are two sides 
to every case and we should be diligent to discover the other side 
and prepare the other side just as we prepare our own side. 

It is of considerable importance that all parts of the trial brief 
should be so stated and arranged as to enable counsel to turn instantly 
to the exact place or precise points when the necessity arises dur- 
ing the trial. That is the main object of preparing the brief. Where 
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the various memoranda are not collected in some such way, even 
though counsel may have every point carefully worked up, he is in 
danger of overlooking some of them or being unable to put his hand 
upon the particular point or points of evidence or documents in the 
excitement of the trial. Judges are constantly telling counsel to 
hurry along. They are generally impatient at delay in trying cases, 
and especially so, where those delays are occasioned by careless 
preparation of counsel for the trial. 


The law of the case should be covered in this manner: 


5. The Statute or Statutes Which Are Relied Upon: 


If the case depends on or involves one or more statutes it will be 
found convenient to have the statute or statutes copied in full in the 
brief. If the statute is too long you can copy excerpts from it that 
cover your points. You should always give the volume and page 
number of the book in which the statute is to be found. 


Along with the statute should be a citation to any cases wherein 
the particular statute or statutes, or a particular part of them, in 
which you are interested, have been cited and construed, together 
with a brief statement of each one of these decisions construing this 
particular statute. Perhaps a brief statement from the opinion of 
the court bearing upon the statute should be included also. Where 
a portion of the language of the court is abstracted, either for this 
part of the brief, or in any other case, in addition to giving the page 
where the case begins in the report, reference should also be made 
to the particular page from which that particular quotation was 
taken. This will be found to be a convenient form of citation in all 
cases where you are relying upon some particular language to be 
found in the reported decision, and will save you reading the whole 
opinion to find the particular point of it dealing with the particular 
question you have in mind. 


6. The General Law of the Case — Authorities in Support of Your Theory 
and Against the Theory of Your Adversary: 


In many cases no statute is involved, but there are very few cases 
in which some question of law is not involved. Though the law 
which is involved in that case may be well founded, it is usually 
necessary to go to the authorities to justify the application of that 
rule of law to the particular facts of your case. Occasionally, how- 
ever, the case is so clearly within the general rule that the citation 
of authorities is not necessary. But only occasionally is that the case. 


But even in these rare cases there will be question of the admis- 
sibility of evidence upon which counsel will need to prepare. So 
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that no trial brief will be complete which does not thoroughly go 
over all the case law upon all the various questions which counsel 
can foresee may arise during the trial of the case. I say may arise 
during the trial of the case, because counsel wants to prepare for 
every possible question of law which may arise. He may prepare 
upon twenty questions that may arise and only ten of them will arise. 
There are very few cases where it is safe to assume that the law is 
so well settled, or that any particular rule is so well settled, that 
it will not be questioned by your adversary. It is the practice of all 
lawyers to make full objections and raise all the questions which 
may occur to them atsthe time: 

During the trial counsel make frequent objections wherever it 
occurs to them that there may be any possible cause for it. It is not 
an unwise precaution for counsel to take—to interpose objections 
and raise questions and points during the trial, even though he is 
not at all sure that these objections are well taken. He has very 
little time during the course of the trial, when these questions arise, 
for consideration or deliberation, so that one cannot always be cer- 
tain whether a particular objection which occurs to his mind is or 
is not well taken, and if he defers his objection it is of no avail. 

He notes his objection and gets the court’s ruling on it, and if the 
court overrules him he notes an exception, and before the case comes 
up on appeal he has the opportunity of studying these various ob- 
jections he has made and discover which of them are well taken and 
which are not. Some lawyers carry this practice to a foolish ex- 
treme with the result that often their case is prejudiced both with 
the judge and with the jury. They make foolish objections and it 
does not take the jury long to find out the objections are groundless 
and they are apt to judge the case accordingly, thinking that the 
counsel has nothing better to rely upon than these groundless objec- 
tions, and that there cannot be much to his case, and the judge be- 
comes very tired, and perhaps a little peeved, and shows it, and that 
does not help the case of the offending attorney. 

The arrangement of the points and authorities in this part of the 
brief is also important. One should give considerable thought to 
so placing the matter in the brief as to readily catch the eye. It is 
disconcerting during the trial, or during the argument, or possibly 
in the examination of witnesses, to run through several pages for a 
particular point or a particular authority. The main points of the 
argument should be separately paragraphed with appropriate head- 
ings to each. Where within these main points there are several 
distinct propositions they should be separated also into particular 
paragraphs in such a way as to indicate that they fall within the 
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main point. Then if any of these particular questions or proposi- 
tions can be further separated into distinct points these should be 
similarly arranged. In that way each point, and the several ques- 
tions growing out of the main points will stand forth clearly. Im- 
mediately under each of the several points or paragraphs should be 
placed the authority in support of that particular point or proposi- 
tion. 


As has been indicated, it is imperative that counsel should pre- 
pare in advance upon all questions of law that he can reasonably 
foresee may arise, because he will have little or no time for inves- 
tigation of these questions during the trial. If the trial of the case 
continues for several days what little time he may have after the 
court is adjourned for the day will be occupied with unexpected and 
unforeseen questions which will have arisen. It is practically im- 
possible for one to anticipate all questions which may arise. 


It is desirable to include in the brief either a brief statement of 
every decision which is relied upon, or, better still, to some particu- 
larly appropriate paragraph which can be extracted from the opin- 
ion, so that when it comes time to argue the questions stated in your 
brief, which is before you, you can not only get the proposition clear- 
ly before the court, and your authorities in support of your conten- 
tion, but you can read to the court from your brief half a dozen lines 
perhaps from the opinion of the court in those cases which show 
them to be cases in point and how they were decided. If you can- 
not find a particular paragraph to extract in that way, then make a 
brief digest in your own language and put that in. Usually but 
little time is afforded during the course of the trial for the argument 
of the questions that arise, so that if one has in his brief one or two 
good cases which he can show to be directly in point he has consid- 
erable advantage over an adversary who is less well prepared. 

Having briefed the law applicable to your theory of the case in 
the way that has been suggested, the next step is to prepare the law 
opposed to your adversary’s theory of the case, that is, to prepare 
for the legal questions which your adversary may raise. It may be 
that in preparing your theory of the case you prepared the law 
against his theory of the case, so that these two divisions would not 
be separate. You may have prepared both of them together and 
they may both appear together. But it may be that in order to dis- 
pose of your adversary’s theory you may have to go into some other 
principles that are not involved in your theory, and if so you must 
prepare that as well as you are able to in much the same way as you 
do your own law. 
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7. Prayers for Instructions to Jury: 


The final division of the trial brief is devoted to the prayers for 
instructions to the jury. In all trial courts counsel have the right 
to request special instructions. That is, they have the right to ask 
the court to instruct the jury in a particular way upon a particular 
point. But, these prayers are not to be submitted to the judge orally, 
they must be submitted in written form. Otherwise the judge is 
under no obligation to consider them at all. Counsel should, there- 
fore, in every case prepare and hand to the court a statement of the 
law as applied to the facts of the case as he believes them to be es- 
tablished by the evidence. 

So far as possible these prayers for instruction should be prepared 
in advance of the trial because they require deliberate thought for 
which there is not time during the course of the trial. They cannot 
be dashed off at white-heat like the words of an address to the jury. 
Each word should be carefully weighed before it finds a place in 
the instruction. A proposition of law which is strongly and clearly 
stated in a prayer for instructions, if it is granted, goes with force 
into the mind of the jury and it will abide there, whereas a vague 
and feeble statement does not arouse their attention and does not 
carry conviction to them. 

The importance of drawing these prayers up in advance of the 
trial and not waiting until the trial starts and then dashing them off 
hurriedly cannot be too strongly emphasized. A hastily drawn in- 
struction is liable to be so negligently worded as to find no favor 
with the judge. It may mislead the jury. It may also result in the 
reversal of that case on appeal. When propositions of law must 
be briefly stated and with great accuracy, as they must be in prayers 
for instructions, definition is of the highest importance. What adds 
to the difficulty is that the definition must be in the concrete and not 
in the abstract. ‘That is so because it is not enough in a prayer for 
instructions to state mere abstract rules of law, but the statement 
must be the application of those rules to the facts of that particular 
CASE; 

Prayers for instruction begin something like this: “The jury are 
instructed that if they find (such and such) to be the facts then their 
verdict shall be for the plaintiff (or defendant).” It then sets forth 
the particular facts. It would not do, for instance, to instruct the 
jury as to the law of contributory negligence or anything else. 

It is not always possible to determine in advance of the trial just 
what prayers you may wish to offer, but if you know your case thor- 
oughly you can usually be quite certain what prayers you will need 
to cover the evidence on your side and possibly some of those which 
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may be required to meet the case of your adversary. It is these 
prayers that should be prepared in advance of the trial even if you 
have to go to the trouble to prepare some prayers you think you may 
not need on the chance that you may need them. Do not prepare 
only those you are sure you will need, but also prepare those which 
you think it is likely you may need. If necessary make a dozen in 
advance even though you may need only three or four. 


These prayers for instructions should each be on a separate page 
and each one numbered—“Plaintiff’s (or Defendant’s) Prayer No. 
1,” etc.—and whether three lines or twenty each one should be on 
a separate page. Accompany each of these prayers with the cita- 
tion to the authorities upon which the instruction is based, or if the 
point involved in the prayer has been previously covered in the law 
of the case as set forth in the earlier part of the brief, then make a 
reference to the page where the cases in support of it are to be found. 
Triplicate copies of the prayers for instruction should be made. 
One copy is for the judge, one for the opposing counsel, and the 
othermor your trialibriet. 

Make certain that your authorities do not appear on the copy 
which you are going to hand to the judge, or the one you hand to 
the opposing counsel. Certainly you do not want your opponent to 
know the strength or weakness of your position, and it is not neces- 
sary to tell the judge how weak or how strong the authorities are 
in support of your contentions as set out in that prayer before he 
asks you. If you believe in your prayer very often you do not have 
to have authorities to support your belief, but let the authorities 
appear on the copy that goes into your trial brief. 


Other So-Called Trial Briefs: 


Now, just a word or two about other so-called trial briefs. Many 
lawyers prepare a brief as a foundation of every argument upon 
questions of law, whether that question arises upon a motion of 
some kind, a demurrer, or upon a final hearing in an equity case. 

The essential part of such a brief is the citation of authorities. 
The oral argument is devoted mainly to a discussion of the princi- 
ples which are involved. These principles are stated in the trial 
brief and the authorities in support of them are set forth. The con- 
tents and arrangement of these briefs depends somewhat on the 
nature of the argument to be based upon them. Usually it is neces- 
sary to set forth the facts of the case upon which the argument is to 
be based, whether those facts are set forth in a declaration to which 
a demurrer has been interposed, or whether they are to be found in 
the case as the result of a trial in an equity cause. 
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The thing to do is to set forth the facts and then follow the ar- 
rangement as heretofore suggested so far as the argument goes. 
Then set down an outline of the argument in the order in which it 
is to be presented to the court, taking care to separate the parts of 
the argument so that they may readily catch the eye. If a memoran- 
dum or brief for an argument of that kind is arranged in some such 
way counsel can tell at any moment what he has said and what more 
he has to say, and also the order in which he is to say it. 


Not only will these trial briefs be a great aid to the lawyer him- 
self in presenting his case or argument, but if, as so often happens, 
especially upon questions of law before the judge, he asks you to 
hand him a memorandum of your authorities and takes the case 
under advisement, you have all ready for him a good memorandum 
of your authorities and argument. 

This systematic arrangement of the points and authorities will 
lighten the labors of the judge when he comes to consider the case 
and will quickly refresh his memory on the various points which 
have been urged in oral argument. It often happens that a judge 
does not come to the consideration of a case until weeks and some- 
times months after it has been presented, and one can readily see 
how valuable this memorandum will be to him. If the case is ap- 
pealed the time which has been spent in preparing a trial brief will 
result in saving a great deal of time and labor when you come to pre- 
pare the brief on appeal. 

There is another reason for doing this work well. If a lawyer 
has carefully worked up a case and prepared a thorough brief he 
will preserve the results of his labors. He will preserve that brief 
and he will never forget the points which he had there so carefully 
worked out. When one of these points arises again, as they do arise 
from time to time in the course of a lawyer’s life, he will be able to 
turn to this brief and instantly put his finger on that precise point 
and the authorities in support of it. 

Finally make a “brief” brief. It may be so long that in a trial 
one cannot find the point wanted or spare time to look for it. Com- 
press it into the smallest possible compass, but leave out no point of 
importance. Do not afford the court opportunity to say, “This ques- 
tion was not raised or argued, and we assume the counsel did not 
regard it as essential.” 


An example of a properly prepared Trial Brief follows on next 
page. 
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Note: On the front cover of the trial brief should appear the 
name of the trial court and style and number of the case, arranged 
similar to the example below. 


The first page or pages of the brief should consist of an index to 
its contents, with references to the brief page numbers. The pages 
of this brief are indicated thus [*1]. 


IN THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


Holding a Circuit Court.—Division No. 1. 


William Brown, 
Plaintiff, 
vs. At Law, No. 


Frank Ramsey, 
Defendant. 


PLAINTIFF’S TRIAL BRIEF. 


it STATEMENT OF FACTS. 


William Brown, a farmer, stored with Frank Ramsey, a general 
warehouseman, fifty bales of cotton. 
The warehouseman gave receipt in the following form: 


‘Washington, DvC. July-13, 1917. 

Received this day of William Brown fifty (50) bales of cot- 

ton on storage, at the rate of twenty-five cents per bale per 
month. 


(Signed) Frank Ramsey.” 
Reverse side of receipt reads as follows: 
“All cotton stored with us fully insured. 
Frank Ramsey. 
General Warehouse and Storage, 
114 Delaware Ave., N. E., Washington, D. C.” 


August 18th, 1917, a fire occurred in Ramsey’s warehouse, and 
Brown’s cotton was burned. Brown desires to recover the value of 
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the cotton ($1,500), claiming that the warehouseman should have 
insured the cotton under the provision on the reverse side of the 
receipt, there being a general custom of warehousemen in Washing- 
ton to fully insure all cotton stored with them. 


rad ABSTRACT OF THE PLEADINGS. 


DECLARATION. 


William Brown, a farmer, the Plaintiff, stored with Frank Ram- 
sey, a general warehouseman, fifty bales of cotton, at the rate of 
twenty-five cents per bale per month, and received a warehouse re- 
ceipt therefor containing on the back thereof a statement “All cot- 
ton stored with us fully insured.” 

That relying on the general custom of warehousemen in Wash- 
ington, D. C., to fully insure all cotton stored with them, and the 
statement on the back thereof, he did not insure the cotton thus 
stored. 

That the cotton was stored and the receipt dated July 13, 1917, 
and on August 18, 1917, Ramsey’s warehouse was destroyed by fire. 

That he has demanded the value of the cotton from Ramsey, and 
his demand has been refused, and he claims that because of the gen- 
eral custom of warehousemen to insure, Ramsey is indebted to him 
in the sum of $1500, the value of the cotton, for his breach of the 
implied contract to insure the cotton for its full value. 


pos PLEA BY DEFENDANT. 


The Defendant pleads non-assumpsit, the effect of which is to 
deny the implied contract to insure, and the Defendant must prove 
that the law has never raised an implied promise. 


ISSUE. 


The issue is whether the custom of warehousemen to insure for 
full value cotton stored with them raises an implied contract on the 
part of the Defendant to insure this cotton for full value. 

The value of the cotton must also be proved. 


[ *4 ] NECESSARY FOR PLAINTIFF TO PROVE: 


1. That the cotton was stored in-Ramsey’s warehouse. 
By Brown 
Receipt—Exhibit “A.” 
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Tinkham 
Jenkins 
Flaxton. 
2. That the warehouse burned, August 18, 1917. 
Chieitoftire Departnient. 
Admission by Ramsey. 
3. That the cotton was burned. 
Chief of Fire Department. 
Admission by Ramsey. 
Brown. 
4. That it is the custom of warehousemen to insure fully all cotton 
stored with them. 
Tinkham 
Fidelman 
Jenkins 
Hayseed. 
5. That the value of the cotton was $30 per bale or $1500 for the 
50 bales. 
Brown 
Tinkham 
Jenkins 
Hayseed 
Flaxton. 
6. That the custom of warehousemen to insure fully all cotton 
stored with them raises an implied contract to insure. 
Broussard v. South Texas Rice Co., 120 S. W. 587 (Texas 
Civ Apps 
Farmers Ginnery & Mfg. Co. v. Thrasher, 144 Ga. 598, 
87 S. E. 804. 


[*5] DIGEST OF THE EVIDENCE TO BE ADDUCED BY WITNESSES. 
STATEMENT OF WILLIAM BROWN, THE PLAINTIFF. 
(Taken in office of the attorney.) 


T hat he is a farmer, residing in Washington, D. C., owning a farm 
in Va., on which he raises cotton. 

That in the fall of 1914, 1915, and 1916 he stored some cotton 
with the Empire Warehouse Co., 190 North Capitol St., Washing- 
ton, D. C., and with the Union Warehouse Company, 1494 U St., 
N. W., at the rate of 25c per bale per month, and received from 
each of them warehouse receipts showing that the cotton was fully 
insured. (Receipts—Exhibits “B” and “C.”) 
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That he went to the warehouse of Ramsey, 114 Delaware Ave., 
N. E., and inquired of him what his rates of storage were, and after 
being informed they were 25c per bale per month, he stored with 
Ramsey on July 13, 1917, 50 bales of cotton, and received warehouse 
receipt to this effect, containing on the back a statement “AII cot- 
ton stored with us fully insured.” (Exhibit “A.’’) 

That relying on the custom of warehousemen to insure fully all 
cotton stored with them, and the receipt obtained from Ramsey, 
he did not himself insure the cotton. 

That Ramsey’s warehouse burned on August 18, 1917, and his cot- 
ton was destroyed. 

That on August 29, 1917, he demanded of Ramsey $1500, the 
value of the cotton destroyed, less the storage charges due Ramsey, 
and that this demand was refused, Ramsey stating that he did not 
insure the cotton. 

That on August 18, 1917, he was offered $30 per bale for the 
cotton on storage with Ramsey, by C. W. Flaxton, Cotton Broker, 
Jenifer Bldg., Washington. 

That the market price of cotton of that grade on August 18, 1917, 
was $30 per bale. 

That the cotton stored with Ramsey was known as grade “C,” 
and had been inspected and rated at that by Tom Tankleman, an 
expert cotton grader. | 

The facts above stated are true to the best of my knowledge and 
belief, and will be sworn to by me at the trial of this cause. 

(Signed) William Brown. 


[*6] STATEMENT OF SAMUEL C. TINKMAN, PROPRIETOR OF THE EM- 
PIRE WAREHOUSE COMPANY. 


(Taken in the office of attorney.) 


That his name is Samuel C. Tinkman; resident of Washington, 
D. C., for 22 years; proprietor of the Empire Warehouse Co., 190 
North Capitol St.; engaged in warehouse business at that point for 
18 years; 45 years old. 

That he knows William Brown, the plaintiff in this case, and 
Frank Ramsey, the defendant, and has no antagonism or favoritism 
to show either party. 

That on September 2, 1914, August 27, 1915, and August 29, 1916, 
William Brown deposited in his warehouse the number of bales of 
cotton stated in the receipts given him, at the rate of 25c per bale 
per month, and that the cotton so-stored was fully insured by him. 

That it is his custom, and has been for many years to fully insure 
all cotton on storage in his warehouse, and that he knows as a mat- 
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ter of fact that it is the custom of warehousemen in the District of 
Columbia to fully insure all cotton on storage with them, and that 
the usual rate of storage is 25c per bale per month. 

That he saw the cotton stored by Brown with Ramsey, and that 
it was known as grade “C” cotton, and on August 18, 1917, the 
market value of grade “C” cotton was $30 per bale. 

He will identify Exhibit “B” as the receipts given Brown by 
kim. é 

The facts above stated are true to the best of my knowledge and 
belief, and will be sworn to by me at any trial of this cause. 

(Signed) Samuel C. Tinkman. 


[*7] STATEMENT OF FELIX FIDELMAN, PROPRIETOR OF THE UNION 
WAREHOUSE CO. 


(Taken in the office of attorney.) 


That his name is Felix Fidelman; 37 years old; resident of Wash- 
ington, D. C., for 8 years; proprietor of the Union Warehouse Com- 
pany, 1494 U St., N. W., for the past 5 years. 

That he knows William Brown, the plaintiff in this suit, and Frank 
Ramsey, the defendant, and has no favoritism or antagonism to show 
either party. 

That on September 2, 1914, August 25, 1915, and September |, 
1916, William Brown deposited in his warehouse the number of 
bales of cotton stated in the receipts given him (Exhibit “C”’) at the 
rate of 25c per bale per month, and that the cotton so stored was 
fully insured by him, as it is his custom to insure all cotton on stor- 
age in his warehouse. (He will then identify receipts Exhibit “C.’’) 

The facts above stated are true to the best of my knowledge and 


belief, and will be sworn to by me at any trial of this cause. 
(Signed) Felix Fidelman. 


heron STATEMENT OF JOHN L. JENKINS, A FARMER. 
(Taken in the office of attorney.) 


That his name is John L. Jenkins; farmer; residing in Alexandria 
County, Virginia; is 43 years of age; knows both Plaintiff and De- 
fendant; has no favoritism or antagonism to show to either of them. 

i eapnerdidedurinathestalleot 913, 191401915 1916, and 1917, 
store with the Union Warehouse Co.; The Empire Warehouse Co. ; 
and the Farmer’s Storage Co., various amounts of cotton receiving 
from them receipts containing on the face thereof a statement to the 
effect that all the cotton on storage in those warehouses was fully 


insured, and that the rates of storage were 25c per bale per month. 
15 
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T hat he saw the cotton stored with Ramsey in 1917 by Brown, and 
knows it to be grade “C,” and that he sold cotton of the same grade 
on August 26, 1917, at $31.80 per bale. 

That it is the custom of warehousemen in Washington to fully 
insure all cotton on storage with them, and that the usual rates of 
storage are 25 to 30 cents per bale per month. 

The facts above stated are true to the best of my knowledge and 
belief and I will swear to them at any trial of this cause. 

(Signed) John L. Jenkins. 


[*9] STATEMENT OF HIRAM HAYSEED, A FARMER. 
(Taken in office of attorney.) 


That his name is Hiram Hayseed; is a farmer residing at Rock- 
ville, Montgomery Co., Maryland; 46 years of age; has resided at 
Rockville 14 years; and knows Plaintiff and Defendant; has nothing 
to cause him to be friendly or hostile to either. 

That he has dealt with and stored cotton with several warehouses 
in Washington, D. C., during the past 8 years, among which were 
the Empire Warehouse, the Farmer’s Warehouse & Storage Co., and 
the Transit Warehouse Co. 

That for the past 3 years he has stored cotton with the Union 
Warehouse Co. 

That in each instance he obtained a receipt showing the cotton to 
be fully insured by the warehousemen, and that the rates of storage 
varied, but during the past 4 years have been 25c per bale per month. 

That he knows as a matter of fact it is the custom of warehouse- 
men in Washington, D. C., to fully insure all cotton stored with 
them. 

That he sold 22 bales of grade “C” cotton August 20, 1917, for 
$31.20 per bale. 

The above facts are true to the best of my knowledge and belief, 
and will be sworn to by me at any trial of this cause. 


(Signed) Hiram Hayseed. 


[*10] STATEMENT OF C. W. FLAXTON, A COTTON BROKER. 
(Taken in the office of attorney.) 


That his name is C. W. Flaxton; 33 years of age; with offices in 
Jenifer Building; and a cotton broker. 

That he examined the cotton which Brown had on storage in 
Ramsey’s warehouse on August 15, 1917, and on August 17, 1917, 
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offered Brown $30 per bale for it, that being the market value of 
grade “C” cotton on that day, and that Brown refused his offer. 


The above facts are true to the best of my knowledge and belief, 
and will be sworn to by me at any trial of this cause. 


(Signed) C. W. Flaxton. 


Bisel a Ba EXHIBI ce 


WAREHOUSE RECEIPT. 
(Given to Brown by Ramsey.) 


(Front) 


Washington, DiG@es lulyelss10is. 
Received this day of William Brown, fifty (50) bales of cotton 
on storage, at the rate of twenty-five cents per bale per month. 
(Signed) Frank Ramsey. 


(Back) 


All cotton stored with us fully insured. 
Frank Ramsey, 
General Warehouse and Storage. 
114 Delaware Ave., N. E., 
Washington, D. C. 


fat 1227] yO RUUIUe OI By & 
WAREHOUSE RECEIPT GIVEN BROWN BY THE EMPIRE WAREHOUSE 
COMPANY. 


Empire Warehouse Company, 
190 North Capitol St., 
Washington, D. C. 
September 2, 1914. 
Received this day of William Brown, 60 bales of cotton on storage 
at the rate of twenty-five cents per bale per month. 
All cotton stored with us is fully insured. 
Empire Warehouse Company. 
By 
(Signed) Samuel C. Tinkman, 
Proprietor. 
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(Note—Receipts same as this but dated August 27, 1915, and 
August 29, 1916, would be introduced.) 


EXHIBIT ce. 


[*13] WAREHOUSE RECEIPT GIVEN TO WILLIAM BROWN BY THE 
UNION WAREHOUSE COMPANY. 


Union Warehouse Co., 
1494 25 tN TW 
Washington, D. C. 
September 2, 1914. 
Received of William Brown, on storage, 30 bales of cotton at 25c 
per bale per month. 
All cotton stored with us fully insured. 
Union Warehouse Company, 
By 
Felix Fidelman, 
Proprietor. 


(Note—Warehouse receipts similar to this, but dated August 25, 
1915, and September 1, 1916, would be introduced also.) 


[*14] Facts WHICH THE DEFENDANT MUST PROVE TO SUPPORT 
His DEFENSE. 


i 
i 


1. That it is not the custom of warehousemen in Washington to 
insure all cotton stored with them, in the absence of an express con- 
tract to that effect. 

2. That the existence of a custom among warehousemen to fully 
insure cotton does not imply a contract on the part of a warehouse- 
man to do so, in the absence of an express contract. 

3. That the value of the cotton destroyed was not $1500.00. 


| AUTHORITIES IN SUPPORT OF PLAINTIFF’S CASE. 


1. Broussard et al. v. South Texas Rice Co. Texas Civil Appeals 
; 1909) (20:5 Wao 

Action to recover for loss sustained by failure to fully 
insure rice left to be milled and sold. 

Alleged that in previous transactions extending over a 
long period of time, prior to the transactions complained 
of the defendant had charged the plaintiff premiums suf- 
ficient to fully insure all of them. 
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Held (1) These allegations are sufficient to admit proof 
of an implied contract to insure the property at its full 
value. 

(2) Defendants had by their acts and dealings with the 
plaintiff bound themselves to fully insure the rice. 

(3) Custom or usage of trade may be established by 
specific instances provided they are sufficiently numerous 
to indicate a fairly regular course of business and where 
they occur under similar circumstances. 

2; Harmers, Ginnery & Mig. Co. vy. Fhrasher; et.al: 144 Ga. 
598, 87 S. E. 804. January 18, 1916. 

Held, If a general custom existed on the part of the 
warehouses in a certain locality to fully insure all cotton 
stored with them, a person storing cotton with one of such 
warehousemen, knowing of this custom and relying upon 
it, can assert a duty on the part of such warehouseman to 
fully insure his cotton. 

Cw itamnierssGinnery Ce Vite. Comve Dhrachene Jans oval lo: 
144 Ga. 598, 87 S. E. 804. 

Held, It is not necessary that a witness should be a ware- 
houseman in order to render him competent to testify as 
to the existence of such a usage or custom among ware- 
housemen of a particular city. 

If the person has been accustomed to deal with such 
warehousemen, and deposited cotton with them so as to 
know their usage or custom on that subject he is compe- 
tent to testify, being competent to testify to such custom 
as a matter of fact. 

4, Wigmore on Evidence—Sec. 379, page 458, Vol. 1, col. 1, 
says: 

“One specific instance undisturbed has been held to be 
evidence of custom. Held in: 

Doe v. Mason, 3 Wils. 63, 95 Eng. Reprint, 935; 

Roe v. Jeffrey, 2 Maule & S. 92, 105 Eng. Reprint, 316. 


UG" CASES IN SUPPORT OF DEFENDANT’S THEORY. 
ie Zoriy. Hannah m060Gas 61.3158; 797. 


Held, A mere statement in a warehouse receipt ‘All 
cotton stored with us fully insured” will not alone con- 
stitute a contract between the parties requiring a ware- 
houseman to insure the cotton of its customer, and render- 
ing him liable for the value of same when destroyed by 
fire. 
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In that case no custom of warehousemen to insure was 
alleged. | 

The Court said, page 798, column 2, “As a general rule, 
however, a warehouseman is not solely on account of the 
relation existing between him and his customer bound to 
insure the goods stored with him; and the obligation arises 
only when there is an express contract to that effect; but 
where there is an existing custom which would become, 
under a principle of law, a part of every contract entered 
into between a warehouseman and his customer. 

2. Atwater v. Hannah, 116 Ga. 745, 42 S. E. 1007. 

This is the same as the case above and relies on it for 

its decision. 


Pall PRAYER FOR INSTRUCTIONS.—NO. 1. 


The Court instructs the jury that if they find from the evidence 
in this case there existed a general custom of warehousemen in 
Washington, D. C., to fully insure all cotton stored with them they 
will find for the Plaintiff in this case. 

Authorities: 

Broussard et al. v. South Texas Rice Co. Texas Civil Appeals, 
1909. (120°S> W.. 587. 

Farmers Ginnery & Mfg. Co. v. Thrasher et al. 144 Ga. 598, 87 
S. E. 804. 

(This copy goes in brief for use of counsel for plaintiff.) 


Note: Copies of the above prayer without the authorities are 
made and one is given to each the court and the counsel for defend- 
ant. 


THE BRIEF ON APPEAL. 


To the end that the appellate court may be informed as to the 
nature of the controversy, the facts out of which it arose, the decision 
of the lower court, the grounds upon which a review is asked, and 
reasons why the decision of the trial court should be reversed, we 
must furnish the court with the needed information. This is given 
the court by means of a printed statement and argument on appeal, 
known by different names in different jurisdictions, but generally as 
Appeal Briefs. | 

The rules of court usually prescribe just what these briefs shall 
contain and when they shall be filed. Therefore, the first step is to 
consult the statutes of your particular state and the rules of the court 
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to which you desire to take an appeal and ascertain the method of 
removing the case from the lower court to the appellate court. You 
should note particularly the limitations of time for filing your bond, 
transcript of record, etc. You should also ascertain the require- 
ments as to briefs, etc. | 

The word “Brief” is derived from the Latin “breve,” the neuter 
of “brevis,” meaning short. It has been variously defined as “an 
epitome, a statement of the facts or points of a legal argument,” and 
as ‘‘a concise written presentation of the questions involved and of 
the matters of fact and of law which demand investigation.” The 
keynote of every definition is brevity, abridgment, and conciseness. 

The primary purpose of the brief is to inform the court, and this 
cannot be done without clearly stating the manner in which the con- 
troversy arose, the facts which constitute the groundwork of the 
legal dispute, and the governing propositions of law. The prepara- 
tion of these appeal papers, especially the arguments, is the most 
advanced kind of legal work in the lawyer’s ordinary field of activ- 
ity. These arguments are the result of the application to specific 
problems of all the powers which the respective counsel possess. In 
them we see exemplified attempts to convince the court, sometimes 
that well-settled rules of law already exist applicable to the case, 
but quite as often, on one side or the other, that an extension or modi- 
fication of law, or the creation of downright new judge-made law, 
is needed in order to render justice in the particular circumstances 
set forth. 

There is, perhaps, no branch of a lawyer’s work in which, as a 
general rule, there is so much room for improvement as in the prep- 
aration of briefs on appeal. No lawyer can hope to win all his 
appeals, but those lawyers who prepare their briefs on appeal with 
painstaking care, after thorough preparation, will be rewarded for 
their labors. 

The appellate courts sit for several weeks at a time, listening to 
one argument after another, until it is impossible that the unaided 
memory of the judges should clearly recall the questions involved, 
or all the arguments advanced, in any one case. But when the de- 
cision is to be made and the opinion written the mind of the judge 
is not disturbed by the distractions that surround him in court. 
With the briefs and the record before them the judges settle down 
to the consideration of that particular case. It is then that the brief 
must present the argument in the most forcible manner possible; 
for no matter how strong the oral argument was, its effect will be 
lost if it is not backed up by an equally strong brief. 
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The foundation for a successful appeal brief must be laid dur- 
ing the trial. The first essential to preparing a good brief is a mi- 
nute study and thorough understanding of both the facts and the law 
of the case. 


The Contents of a Brief on Appeal: 


The rules of the Supreme Court of the United States, and of prac- 
tically every other appellate court provide what the brief on appeal 
shall contain. ‘These rules should be consulted before you under- 
take the preparation of the brief. Usually they provide that it shall 
contain: 


1; The title of the case: ~The names of the» parties’ and 
whether or not they have changed ; 

Z. Statement ofsfacts; 

3. Specification or assignment of errors; 

4. The questions involved ; 

5. The argument, consisting of propositions, principles of law 
and authorities; 

6. Demand for reversal or affirmance and signature of 
counsel. 


1. The Title of the Case: 
The brief should, first of all, contain the title of the case, with the 


name of the appellate court, the number of the case, and, perhaps 
the term of the court for which it is calendared, viz.: 


In the 
United States Circuit Court of Appeals 
For the Fourth Circuit. 


2063 


Eastern Coal and Export Corporation, 
Plaintiff in Error, 
VS. 
Sewalls Point Coal Exchange, Inc., 
Defendant in Error. 


Brief for Plaintiff in Error. 


Then should follow a preliminary statement showing how the case 
came before the appellate court and from what court it is brought 
to the appellate court, viz.: 
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“This case is before this Court on writ of error to the Dis- 
trict Court of the United States for the Eastern District of Vir- 
ginia, at Richmond.” 


These preliminaries taken care of, the actual work of writing the 
brief begins. The task is to present the facts and the argument as 
strongly, and as briefly as possible. Counsel are not paid, like popu- 
lar fiction writers, at so much per word, and courts read for enlight- 
enment and not to pass the time. Quality and not quantity is what 
counts. 


2. Statement of Facts: 

The statement of facts should be a bare outline of the case. Its 
purpose is to inform the court what the issues are and what the par- 
ties contend. This consists of a logical statement of the material 
facts, and, where necessary, a statement showing that other facts 
are immaterial. Mere supporting facts or existing possibilities are 
of little value in the brief on appeal. The leading and controlling 
facts are the only ones to which appellate tribunals can, as a general 
rule, give consideration. A prominent Chicago lawyer once gave 
this excellent advice: 


“Get your case clearly in your own mind; sleep with it; talk 
it over with yourself; become imbued with it; get the essential 
features and cut out the nonessential—the driftwood which in- 
variably gathers around every case; then in clear, terse, force- 
ful, idiomatic English tell the court what the facts are.” 


It has been quite truthfully said that the lawyer who can well 
state the facts is a man of rare ability. Of course, one sometimes 
encounters the fault of a failure to take into consideration all the 
material facts upon which the legal duty arises. But more com- 
monly the fault is the other way—in not eliminating many facts 
which can in no way affect the legal situation and which only con- 
fuse you. Lawyers are usually afraid that in stating the facts they 
may leave out something that possibly may have some bearing upon 
the case, but if they know their case well, and have confidence in 
their opinion as to the theory applicable to that case, they should 
know when facts are immaterial and can be left out. 

In his statement of the case the appellant should, above all things, 
be clear and methodical. Daniel Webster once said— 


“The power of clear statement is the greatest power at the 
Date: 


It is a maxim commonly quoted among lawyers that— 


‘“A case well stated is half won.” 
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It is of the utmost importance to get the principal facts and the 
main contentions between the parties firmly fixed at the outset in the 
minds of the court. The judges will then be able to give counsel 
close and discriminating attention during his argument, instead of 
having to hunt impatiently through the record in order to find how 
the controversy arose and what the facts are. 

A long discussion of the evidence is out of place. In fact any 
detailed discussion of the evidence belongs in the argument and not 
in the statement of facts. There is a very essential difference be- 
tween evidence and facts. It is one thing to state the evidence and 
an entirely different thing to state facts. The facts are the ultimate 
conclusions established by the evidence. This statement of facts 1s 
not supposed to be a statement of the evidence. It is supposed to 
be a statement of the facts as established by the evidence. But the 
pages of the record containing the evidence should be referred to 
in support of each statement of fact. It may be that the evidence 
establishing a fact is to be found in the testimony of seven or eight 
witnesses. If so, it should be followed with a reference to the pages 
ASIN CC20NO ml 2 elon Cle. 

It is just as important that the statement of the case should be 
concise as it should be clear. Many an appeal has been lost on a 
verbose, tedious brief. A statement lacking in conciseness is very 
apt to be lacking in clearness. It is very much more likely to be 
clear if it is concise. Judge Dillon, speaking from a very long ex- 
perience, once said: 


‘The importance of a concise but complete statement of a 
case is to be found in the fact that perhaps nine out of ten are 
practically decided when the case is stated.” 


The great Chancellor Kent said: 


“My practice (as Chancellor of New York State) was first 
to make myself perfectly and accurately master of the facts.” 


Accuracy is as necessary as clearness and conciseness. 

When a knowledge of the pleadings is necessary to enable the 
court to understand the questions involved upon the appeal, there 
should be an accurate synopsis of those pleadings in the statement. 
It is seldom necessary to copy any pleading at full length, but there 
may be cases where the decision depends upon the exact language 
employed by the pleader, and in those cases so much of the plead- 
ings as 1s necessary accurately to present the question should be 
literally copied in the statement, because the case depends upon that 
exact language. 

In some cases, particularly those wherein the facts are numerous 
and complicated, it is quite desirable to precede this statement of 
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the case with a brief statement of the issue or question of law which 
is involved. If it is not stated preceding the statement of the facts 
it should appear at a place that will be presently suggested. The 
advantage of having this statement of the issue or the question or 
questions in the beginning is that the court in opening the brief is 
first told what is the question, and they then, in reading the state- 
ment of facts, have in mind the issues as applied to those facts. In 
these complicated cases where the facts are numerous and involved 
it is well to divide the recital of facts by headings. It is convenient 
not only to counsel in his argument, but it is also convenient to the 
court when it comes to consider the case. 


It should be unnecessary to say that the facts should be set out 
truthfully, honestly, and without evasion. The lawyer’s zeal is 
sometimes responsible for an unconscious coloring of the facts, but 
no honest lawyer will misrepresent or misstate the facts in his brief. 
Unfairness in stating the facts will generally work prejudice to the 
party who is resorting to it. Even if it should not be noticed by 
Opposing counsel and pointedly called to the attention of the court, 
the court itself will usually discover a misstatement and as a natural 
result will be prejudiced against the offending attorney’s case. 
Never try to fool the court—it cannot be done and the attempt is 
disastrous. 

If the statement of the case as contained in the appellant’s brief 
ig not satisfactory to the other side, that statement should be cor- 
rected in the appellee’s brief. In the absence of any such correc- 
tion in the appellee’s brief the court will usually consider that the 
appellant has correctly stated the facts in the case, and will base its 
judgment upon those facts. It is, therefore, very important that 
counsel for the appellee should carefully scrutinize the statement 
of facts as it appears in the brief of the appellant in order to de- 
termine whether or not he is willing to rest his case on that state- 
ment. 


Under the rules of some courts the time allowed for the filing of 
the brief of the appellee and the argument of the case is so short 
after the filing of the appellant’s brief that counsel does not have 
time to wait to see if the appellant has correctly stated the facts. 
He has to get his own brief ready and filed, and in order that he 
will not be bound by the statement of the facts as contained in the 
brief of the appellant he also sets forth the facts in his brief. 


3. Specification or Assignment of Errors: 


Having related to the court the story of the case, the brief should 
next set forth in what respects it is claimed that error was committed 
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by the lower court. Under an appropriate heading these alleged 
errors should be separately stated, and in as few words as possible, 
and each one numbered. In some court rules, as, for instance, in 
those of the Supreme Court of the United States, this part of the 
brief is called the “Specification of Errors.” In other courts it is 
called the “Assignment of Errors.” Its heading will depend upon 
what the rules of court call it. 

Only such errors as are directly called to the court’s attention at 
this point in the brief will be considered by the appellate court. It 
is not the duty of the court to search the record for errors and the 
courts will not do it. So that no matter how numerous the errors 
claimed to have been committed below, no matter how numerous 
the exceptions duly taken to the rulings below, it is only such of 
those that have been made the basis of an Assignment or Specifica- 
tion of Errors that can be argued upon appeal. 

Under some statutes or rules of court it is not sufficient to place 
this assignment or specification of error in the brief, but a formal 
assignment must be previously prepared and filed in the appellate 
court to give that court jurisdiction. It should be repeated in this 
place in the brief. 

Where counsel in the formal assignment of errors included some 
assignments which he later decides he does not care to urge, he may 
omit them in his assignment in the brief. He may have included ten 
errors in his formal assignment, and only five in his brief. The 
court will assume that in doing that he intends to waive those other 
errors and not argue them at all. 

Just what the assignment of errors in the brief should contain 
varies in the different courts. That is regulated largely by their 
rules. In the Supreme Court of the United States when the error 
alleged is to the admission or rejection of evidence, the specifica- 
tion of that error must quote the full circumstances of the evidence 
admitted or rejected. Or, if under the rules of the court, the error 
assigned is to the charge of the court to the jury the exact language 
complained of must be quoted in the specification of that error. Or, 
if an instruction granted or refused by the court is complained of, 
the whole instruction must be quoted in the specification. Where 
the error alleged is to the ruling upon the master’s report the speci- 
fication must state the objection taken to the report in the court 
below and the action of the court upon it. 

When the brief writer comes to the discussion of the several as- 
signments of error, then the particular evidence or instruction, or 
the particular part of the charge to the jury to which the error 
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relates, must be set forth in the brief along with the argument, so 
that the court may thoroughly understand what is the point. By 
this is meant that the brief writer should show what there was ob- 
jectionable in the testimony, or in what the court said to the jury, 
or in the prayer for instructions. 

In determining what exceptions to urge in a brief and which ones 
to abandon, it should be remembered that the court will not reverse 
a judgment where the error complained of appears to have been 
cured by a subsequent ruling, or by the charge of the judge to the 
jury. The judge may have made some mistake during the course 
of the trial in some of his rulings, but he may have cured it by some 
subsequent ruling. 


Error in excluding evidence to which an exception is noted is 
cured if that evidence is subsequently omitted or if the fact in ques- 
tion is later proved by some other evidence. It makes no difference 
to counsel whether it was proved by evidence of one kind or another 
so long as it was proved. Even if the court below admitted incom- 
petent, irrelevant and immaterial evidence it is no ground for re- 
versal where no injury could result to appellant from that evidence. 
The same is true where an erroneous charge is given to the jury. 
If it works no harm to the appellant exceptions to it are of no value 
to the appellant. They are immaterial and the judgment of the 
lower court will not be reversed because of them. 

Many times it is difficult to determine what exceptions to include, 
but when in doubt you should include them and argue them to the 
court. If you have any doubt about whether to include them and 
you do include them the appellate court may decide in your favor. 
Counsel cannot always be sure the objections he raises are good. 

Counsel should keep in mind the rule that the judgment below 
will be affirmed when it appears that the errors complained of were 
not prejudicial, and where it appears to the appellate court that 
even though errors were committed the same result must inevitably 
have been reached in the lower court. Having this rule in mind 
counsel should then go over the exceptions which he has noted dur- 
ing the progress of the trial and eliminate those which he believes 
under this rule the appellate court will not consider, and even go 
over those that are left and determine which of those were well 
taken and which were not. Finally, he will include only those ex- 
ceptions he believes there is reasonable ground for sustaining in the 
appellate court. Unless it is clear that an error is prejudicial it 
had best be passed over unnoticed. The object of an appellant is 
to obtain a reversal, not to educate the trial court in its.duties gen- 
erally. ‘ 
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4. The Questions Involved — ‘‘Points:”’ 

The questions involved in the case and which are presented to 
the court for decision are next to be ascertained and announced or 
stated in the brief. As has been suggested, these questions may be 
stated before the statement of facts in the complicated cases. The 
questions involved are stated under some such heading as 


(a) Questions for Decision; 

(b) The Issues Involved ; 

(c) Questions of Law Raised in This Case; 
(d) To Be’ Decided ‘or 

(e) Points. 


Many lawyers prefer the use of the word “Points.” Personally, I 
prefer “Questions of Law Raised in This Case.” However, we will 
discuss them as ‘‘Points.”” But, whatever word or clause you select, 
you set them forth separately and number them. 

Particular attention should be paid to the framing of the points. 
We sometimes see briefs in which the mere statement of a point 
covers nearly, or sometimes quite, half a page. This evidences a 
lack oi care in preparation. tis seldom, af ever, that careiul 
thought will fail to accomplish a short, pithy phrasing of a point, 
which will be vastly more forcible than a lengthy statement amount- 
ing almost to an argument in itself. It also presents a better ap- 
pearance and the mere appearance of a brief is worthy of serious 
attention. 

The lawyer who gives to the court a lucid picture of the case by 
a clear and concise statement of the facts and then of the questions 
presented has gained the advantage at the outset of being thorough- 
ly understood. ‘The proposition of law which is clearly and strong- 
ly stated is often better than a long argument. If you state your 
points clearly the court may be with you as soon as it reads them. 
Experienced judges have become accustomed to considering and 
deciding these questions of law, and if you have your question clearly 
stated it may not need much argument. 

As to the number of points, lawyers differ. The better practice 
is to have only a few points, which may be, if necessary, divided 
into subheads. This makes for a better appearance and a more 
orderly presentation of the argument. The arrangement of the 
points is another problem. It will sometimes happen that the ar- 
rangement will be a natural one. Frequently, however, there will 
be several points having little or no connection, and a logical ar- 
rangement is out of the question. 

There are two styles of argument, the “crescendo” style and the 
“diminuendo” style. The ‘“‘crescendo” style, starting with the weak- 
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est and gradually working up to the strongest, is open to the objec- 
tion that the minds of the judges may be unconsciously affected by 
the failure of the earlier points to carry conviction, so that the lat- 
ter and stronger points may receive less careful consideration than 
they otherwise would. The “diminuendo” style, starting with the 
strong points first and then down to the weakest, has the undesirable 
feature of closing with a weak point and thus leaving a bad im- 
pression. Perhaps the best arrangement is to use the strongest point 
first, the next strongest last, and the others in between, so that the 
weakest is near the middle of the argument. 

A party to be entitled to have alleged errors considered, must do 
more than merely call attention to them and assert they are errors— 
that error was committed in this or that. To simply assert that the 
court erred without pointing out in what the error consists is a state- 
ment of mere conclusion of your own, and is not sufficient. It is a 
well-settled rule that in addition to specifying the alleged error, 
the brief should contain the reasons why the rulings complained 
of are erroneous. Unless a fair effort is made to show that the court 
below was wrong, 1. e., that the court below has erred, the point 
will not be considered as having been made at all. So that, notwith- 
standing you have set forth in your specification of errors a certain 
error as having been committed, you have to go further and argue 
wherein the court erred, or the court will assume you have waived 
that error. Appellant’s counsel should keep in mind the fact that 
on him rests the burden of convincing the appellate court that error 
was committed by the trial court, and that he cannot make a point 
in an appellate tribunal by just making a general assertion. 

Applying this general rule, it has been held that the general state- 
ment that the court erred in giving a particular instruction is not 
sufficient; or that the judgment is excessive; or that the court erred 
in refusing leave to file a plea in bar. ‘Therefore, it is necessary 
after specifying the points to argue briefly and with as much force 
as you can each and every one of the points you have set forth. This 
brings us to the fifth part of the brief on appeal. 


5. The Argument: 


Every point which you care to have the appellate court consider 
must be argued. If it is a question of the materiality of certain 
evidence which has been admitted or excluded, against your objec- 
tion, then state the point and argue it briefly. If it is a question 
of an erroneous instruction call the instruction to the attention of the 
court and point out where you claim there is error and why you 
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think that the instruction was erroneous in including, or not includ- 
ing, certain language. If it is a question of an appeal to passion or 
prejudice in the address of the opposing counsel to the jury, call the 
attention of the court to the language complained of, and point out 
why you think it was erroneous to permit the use of that language. 


This part of the argument, following the statement of the points, 
must be something more than a mere outline with a list of authori- 
ties. That may be well enough in the trial brief, which is for the 
use of counsel himself, but it does not do in the appellate court. 
The object of an appeal brief is not only to show the appellate court 
what the case is about and what the questions before it for decision 
are, but also to aid that court in reaching a correct conclusion as 
to each one of those points. It must show clearly and completely 
the legal principles involved and how those legal principles are ap- 
plicable to the facts of that case. 

Counsel must support each of his contentions with either direct 
authority if such authority can be found, or if direct authorities can- 
not be found, then by analogies to be found in the law, or by an 
explanation of the justice underlying the proposition, and sometimes 
it is necessary to resort to all of these. However, care should be 
taken to avoid going to the extreme of elaborating and illustrating 
the argument in the brief as fully as counsel would do in the oral 
argument, lest the result be a brief in name only. 

Sometimes the questions presented for argument are practically 
independent—any one of them being conclusive of the litigation. 
In such a case if there are really separate arguments to be made on 
those separate points it is advantageous to keep the argument dis- 
tinctly separated, and to treat the point much as if it were a separate 
case. The separation of the argument can be made by the use of 
special titles or headings, aided by the use of numerals, special type, 
or other devices. 

In a great many cases each separate argument consists of a chain 
of propositions, and the brief must be prepared in such a way as 
to indicate the main proposition and the points within the main 
proposition. If, for example, counsel has lettered his main points 
I, If, [11 and IV, assuming there are four of them, when he comes 
to his argument he starts with “I,” repeating the point. When there 
are three or four points within that main point he will use different 
kind of type. Counsel can, by using various sorts of type available, 
emphasize his points just as well as he can emphasize his oral argu- 
ment, and it is just as important that the written argument should 
be emphasized in the right way and divided in a logical way as 
that the oral argument should be emphasized and divided properly. 
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The points themselves should be printed in bold, heavy-face let- 
ters. ‘The bolder the better so long as you do not get them too 
bold. It is doubtful whether courts are seriously impressed by the 
glaring big type, sometimes half-inch, which we sometimes see in 
briefs. A brief is not a circus poster or a bargain sale advertise- 
ment, and if an argument is not of itself sufficiently forceful to com- 
mand favorable attention, printing it in letters that are too big does 
not help it one bit. If you use bold-face heavy type for the main 
points you still have left the smaller sized type which is yet bold 
for your headings coming within the main proposition. 

I have referred to the fact that the statement of facts should be 
set forth in the brief fairly and truthfully, and in citing cases also 
the decisions should be stated with complete fairness and the utmost 
accuracy. It is unwise to cite cases inaccurately or improperly from 
the standpoint of mere expediency, as the lawyer who does this will 
very soon lose the confidence of the court. But, of course, the duty 
rests upon a higher ground than this. Accuracy of citation is a point 
of honor. On the point of accuracy of citation Judge Dillon has 
said: 


“A citation of a case under a given proposition ought, unless 
distinctly otherwise stated, be equivalent to an implied pro- 
fessional certificate that in the writer’s judgment the case cited 
is an express authority in support of such proposition.” 


It is incumbent upon counsel to examine the cases thoroughly and 
tOvexamine each.case’ he cites in his briet, Frequently the blunder 
is made by counsel copying verbatim into a brief from an encyclo- 
pedia avlot of cases cited; or a lot of cases are collected from the 
digests, counsel relying upon the digest statement of the decision. 
That is not only carelessness but it is unfair to the court, and some- 
times quite dangerous. Energetic counsel on the other side may 
be able to show that most of the cases in the opponent’s brief do not 
touch the point, or where they do touch it they establish the law 
contrary to what is stated in the brief. 

Textbooks should not be cited, except, perhaps, by way of embel- 
lishment when a well-established and undisputed principle is stated. 
These works are useful, indeed indispensable, as guides to the cases, 
but the cases themselves should be cited, and then only after a care- 
ful examination. If textbooks are cited you should be sure to give 
not only the volume and page number, paragraph or section, but 
the edition as well. Different editions of a work from time to time 
frequently change the page number and the section and paragraph 
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number, so that if you have found your proposition stated on a cer- 
tain page in a certain edition, and cite it without including the edi- 
tion you may find the judge has another edition on his shelf and 
will not be able to find your citation at all. Very few judges have 
the time to follow up a citation where a mistake occurs. This may 
be your controlling authority, and the consequences may be disas- 
trous. 

It is unnecessary to cite long lists of authorities for well-estab- 
lished propositions. These take up needless space. One or two late 
cases decided by the highest court will suffice, and perhaps the 
strongest reason for putting in even these is that they add to the ap- 
pearance of the brief, by breaking up the page, and thus make easier 
reading. 

The impression prevails in the minds of many lawyers that their 
own court of last resort is sufficient unto itself in the matter of prece- 
dents; that the body of their own case law is so voluminous and so 
varied that their court does not find it necessary to cite outside au- 
thorities. No state is sufficient unto itself in the matter of prece- 
dents, and the lawyer who relies wholly upon the reports of his own 
state is simply handicapping himself in his search of authorities, 
and laying himself open to unpleasant surprise and embarrassment 
by opposing counsel. 

It aids a court in reading a brief understandingly to give the full 
citation of a case whenever it is mentioned. Counsel sometimes cite 
a number of cases in a bunch and then proceed to discuss them 
separately, referring to each case as “Jones v. Smith, supra,” or 
“Brown v. Robinson, supra.” No court can be familiar with all 
the decided cases, and unless the court is familiar with the case this 
imposes upon it the burden of turning back to some previous page 
of the brief for the citation of the case in question. Courts will 
appreciate consideration for their convenience, by making their study 
of the brief as easy as possible. 

The unpardonable sin is to cite a digest. To do this is, in effect, 
to say to the court, “Go and look up the law for yourselves.” 


One of the most important questions in connection with the prep- 
aration of briefs on appeal is the length of the brief. Let me refer 
again to the definition of a brief as contained in the rules of the Su- 
preme Court of the United States in part as follows: ‘A concise 
abstract or statement of a case, presenting succinctly the questions 
involved and the manner in which they are raised, etc.” <A defini- 
tion substantially similar has been promulgated by almost every 
reviewing court.of our country, yet no provision of law is more uni- 
formly violated than is this very important rule of practice. 
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It is perfectly well understood that the brief should be concise. 
But the difficulty les in ascertaining in what conciseness consists. 
It certainly shouid not be condensed into the smallest space possible 
to recite the facts of the case and state the law. But how far is it 
permissible to go in elaboration? Verbosity is another of the un- 
pardonable sins. It obscures and weakens a brief and wearies the 
court. The safe general rule, and it is too general to be of much 
use, is to bring the brief to an end so soon as profitable discussion 
is exhausted—the very first moment when everything has been said 
to assist the court in reaching its conclusion, and said in a way that 
is incapable of being misunderstood. The brief ought never to be 
extended, as is too frequently done, in an endeavor to impress the 
court with one’s learning, or perhaps with one’s industry. 

After the brief has been written it should be gone over very care- 
fully in order to eliminate from it any statement of fact or part of 
the argument that is not absolutely necessary. It should then be 
gone over again to polish up all these facts and the law so as to 
make the argument in the briefest, simplest and most direct way. 
Simplicity and directness of statement are important. The literary 
feature of the brief is of importance and one should study its gram- 
matical construction in order to make it as easily understood as 
possible. The brief should be carefully studied to see where a word 
or phrase should be changed to make it more easily understood. 
Quality and not quantity is what the courts want. 

One prominent Federal judge has said: 


“Tt seems to be thought that quantity and not quality is what 
most surely convinces the court; that a brief under thirty pages 
is an exception and there are instances where they have exceeded 
eight hundred pages.” 


Associate Justice Clarke of the Supreme Court of the United 
States has said: 


“My service as a member of the Supreme Court brought me 
a third surprise in the length of the arguments often filed in 
that court and most inappropriately styled ‘briefs.’ ” 

“The climax to this briefing mania was recently reached 
when a lawyer, not engaged in the case, gravely asked leave of 
the Supreme Court to file a brief of 424 pages—amicus curie— 
asvaviticnd(r) of the court.” 


Both of these jurists claim that the blame for the practice of long 
briefs must be laid, where the blame for many other shortcomings 
of law offices is laid, upon secretaries or assistants, or upon that 
catchall of blame, the office stenographer. 
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Mr. Justice Clarke further says: 


“The truth is that it is so much easier to dictate than it is to 
write, to expand than to condense, to quote than create, that the 
boon which the efficient stenographer or the bright young man 
in the office is to the busy lawyer is fast becoming literally a 
bane to reviewing courts and a serious threat to the sound de- 
velopment of the law. 

“There can be no doubt whatever that many a meritorious 
case has been lost in an overexpanded statement of evidence or 
in the wilderness of inappropriate citation in which it has been 
submerged beyond the hope of resurrection in a treatise styled 
AsDrIeh es. 

“Tf there is one characteristic more than another that marks 
the capable lawyer it certainly is the power to see, and seize 
upon, and confine himself in argument to, the one or at most 
the few vital points upon which the decision of every case must 
really depend, and that this extensive briefmaking is usually 
unnecessary is often proved by the oral argument when, with 
the sure eye of informed experience, the case is stripped of 
much the greater part of the unimportant matter contained in 
the brief, and is limited to the few essentials of fact and law 
upon which a decision of it must ultimately turn.” 


The law student of today cannot follow through his professional 
Inte-a better cule than Never dictates) priets. 

As a rule it is better not to quote at length from opinions of the 
courts, nor is it desirable to include a full statement of the case 
which is cited. This does not mean that one should not quote at 
all from opinions. Often a short quotation is very helpful in mak- 
ing points in the written argument in the brief, or in strengthening 
or illustrating the argument. 

Whether the rules of court require it or not, if some statute is 
relied upon it should, if it is not too lengthy, be inserted in full in 
the brief on appeal. If it is too long to make it practicable to in- 
clude the whole statute then the particular portion involved ought 
to be extracted and included in the brief. 

It is desirable to leave on the mind of the court a distinct and 
final impression of one’s position and reasons sustaining it, and 
therefore the argument in the brief ought to close with a clear and 
forceful summary of the argument which has been elaborated upon. 
This may properly consist of a repetition of the points of questions 
which have been stated in the beginning and argued, with the short- 
est possible statement of the reasons which have been set forth and 
fully emphasized in the preceding argument. 
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Briefs should always close with a respectful submission of the 
case to the court, and should bear the name of the counsel who ap- 
pear on that side of the case. A common form of submission is: 


“Tt is respectfully submitted that the decree appealed from 
should be reversed, because (here stating the reasons), and the 
cause remanded to the court below with directions to render a 
decree to bar the complainant’s cause. B and A, Attorneys for 
Appellant.” 


Or, if it is an appeal from a judgment of a law court, it might 
be in this form: 


“For the reasons stated, we respectfully submit that the court 
below erred in its rulings and its judgment should, therefore, 
besteversed.” 


Briefs should be indexed if they are of an unusual length. Most 
courts have by their rules promulgated requirements covering in- 
dexing of briefs. Most of them require that briefs containing 
twenty pages shall contain a subject-index with page references, sup- 
plemented by a list of all cases referred to, alphabetically arranged, 
together with references to the pages where they are cited. It is 
well in citing numerous authorities to separate them in the index 
under “Authorities Cited” into subheadings, such as “Statutes,” 
pelireatises.;e Cases etc: 

The brief should be kept scrupulously clean of offensive personal- 
ities, and under no circumstances, however great the provocation, 
should it contain abuse of the judge who tried the case below or of 
the opposing counsel, even though counsel feels a just indignation. 
Reference to them should be in the most courteous terms. It is not 
only bad taste to descend to such matters, but to do so will very 
likely result in having the brief stricken out of the files or that por- 
tion ordered stricken out, and the offending counsel disciplined. 
There are many cases to be found in the reports in which the courts 
have taken such action. 

We have been considering primarily the brief of the appellant, 
but in a great measure what has been said may be applied to the 
brief of the appellee. 


Brief of Appellee. 


The appellee’s brief should be devoted to the reply to the argu- 
ment which is contained in the brief of the appellant. It may con- 
tain first a statement of the facts or a correction of any misstatement 
of the facts in the brief of the appellant. If the facts have been 
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properly and satisfactorily stated in the brief of the appellant, and 
counsel for the appellee has had an opportunity of examining the 
brief, no reference need be made to the facts, except so far as it may 
be necessary to refer to them in the argument. If he is not satis- 
fied with this statement he can point out the facts and state them 
correctly himself. Then each point which has been made by the 
appellant should be taken up separately and in the order of its ap- 
pearance in the brief of the appellant, and analyzed and refuted if 
possible, and the authorities against the contention of the appellant 
cited. 

This involves criticism of the cases which the appellant has made 
use of on some one or more of the many grounds for criticism which 
may be directed to a case, or to showing that these cases have no 
application to the facts of the case at bar and ought not to be fol- 
lowed for that reason, or because of some material difference be- 
tween the facts in the case cited and the case under consideration. 

The brief for the appellee should be closed in a manner similar 
to the brief for the appellant and signed by counsel. The form of 
conclusion of the brief of the appellee usually is something like this: 


“Tt is respectfully submitted that the decree of the court below 
is without error and should, therefore, be affirmed.” 


Ot 


“Upon the whole record it is respectfully submitted that no 
error was committed against the plaintiff and the judgment of 
the court below should be affirmed.” 


The Reply Brief. 

It is improper to hold anything in reserve for the reply brief. It 
is the duty of the appellant to disclose his whole argument in his 
main brief; the function of the reply brief being simply what its 
name indicates. ‘This does not mean that one should anticipate the 
arguments of his opponent and attempt to refute contentions which 
have not yet been advanced, which might possibly be overlooked if 
not suggested. Likewise, when it is reasonably certain that the ap- 
pellee will advance a certain argument, a prudent appellant will 
not attempt to answer it in advance. Such answer is the legitimate 
function of the reply brief, and it is obvious that it is more advan- 
tageous to answer the argument in one place, after having care- 
fully considered it, than to cumber up the main brief by anticipating 
the argument therein, only to be forced to repeat much of the same 
matter in the reply brief. 

It is, also, unfair to withhold authorities which should be cited in 
the main brief, or arguments which should be advanced therein, and 
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attempt to bring them out in the reply brief when the appellee has 
no opportunity to explain or distinguish the authorities or refute 
the arguments. Indeed the appellate courts have disapproved such 
practices so strongly as to refuse to consider reply briefs in which 
such trickery was attempted. 


Conclusion. 


After the brief is completed it should be submitted to an as- 
sociate counsel for criticism. It is bound to be criticised by the 
other side, and it is wiser to get all the criticism possible before it 
is too late to correct the defects. It is very hard to read one’s own 
product critically. The writer of the brief will have the subject so 
completely in his mind that sometimes he will omit something which 
is vital to an understanding of his argument, yet on a second, or 
even a third reading, his mind will supply the omission with such 
perfect unconsciousness that he will fail to perceive that he has not 
yet written down what he has been thinking. Another lawyer, read- 
ing the brief, or hearing it read, will at once notice the omission, 
and if caught in time, it will, of course, be corrected. 

Again, counsel will frequently be astonished to find sentences, or 
even lines of argument, which seem perfectly clear to him, are not 
clear to his associate. In such a case the matter must be rewritten. 
There is no use arguing about that. If it is not clear to another 
lawyer on first reading, it may not be clear to the court; and when 
the court reads the brief, counsel will not be present to explain what 
he has written. 


When the proof is received from the printer, the mere mechani- 
cal comparison with copy is for the clerical force, but counsel should 
read the brief carefully to see how it looks in print. Weaknesses 
hitherto undetected may now become apparent, stronger arguments 
may suggest themselves. ‘Do not economize on the printer’s bill at 
the hazard of your client’s case. If the changes are numerous, call 
for another proof, which will be subjected to the same process. 
Then call for “page proof.” It is important to see beforehand ex- 
actly how your brief will look when it comes before the court. 
Even when the brief is received in bound form it should be care- 
fully looked over before it is served on the opposing counsel and 
filed with the court. 

Briefs written and rewritten with all possible care, after thorough 
preparation, and submitted to associates for comment and criticism 
will go a long way in winning appeals—the object of all briefs on 
appeal. 

An example of a Brief on Appeal follows on next page. 
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IN tHe 
COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 


INO.65 205" 


WILLIAM BROWN, APPELLANT, 
VS. 


FRANK RAMSEY, APPELLEE. 


BRIEF FOR APPELLANT. 


PRELIMINARY STATEMENT. 


This case is before this Court on appeal from a judgment of the 
Supreme’ Court of the Districtiof Columbias( Rec: pa) een gan 
action at law tried by a jury (Rec. pp. 5-8), in law case No. 63065, 
AY Dipl Legit bo: 


STATEMENT OF FACTS. 


On July 13, 1917, William Brown, the appellant, stored with 
Frank Ramsey, a general warehouseman, the appellee, fifty bales 
of cotton (Rec. p. 5), and received from him a warehouse receipt 
in the following form (Rec. p. 6): 


Washington, DeGes| uly | o=1917 
“Received this day of William Brown fifty (50) bales of 
cotton on storage at the rate of twenty-five (25) cents per bale 
per month. 
(Signed) Frank Ramsey.” 
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(Reverse side) 


“All cotton stored with us fully insured. 
Frank Ramsey. 
General Warehouse and Storage, 
114 Delaware Avenue, N. E., 
Washington, D. C.” 


A fire occurred in appellee’s warehouse on August 18, 1917 (Rec. 
p. 6), and all of appellant’s cotton stored therein was burned (Rec. 
Deo)? 

It is the general custom of warehousemen in the District of Co- 
lumbia to fully insure all cotton stored with them (Rec. p. 7) and 
the storage charges include the charge for insurance (Rec. p. 7). 
The appellant relied upon the general custom of warehousemen in 
the District of Columbia to fully insure all cotton stored with them, 
and so did not insure the cotton stored with the appellee (Rec. p. 8). 

After the fire the appellant made demand on the appellee for the 
value of the cotton destroyed, namely, Fifteen hundred dollars (Rec. 
p. 8). The appellee refused this demand on the ground that there 
was no contract, either expressed or implied, requiring him to in- 
sure the cotton in question (Rec. p. 8). 

The learned justice presiding at the trial was requested by the 
appellant here, plaintiff below, to instruct the jury as follows: 


“The court instructs the jury that if they find from the evi- 
dence in this case there existed a general custom of warehouse- 
men in Washington, D. C., to fully insure all cotton stored with 
them they will find for the plaintiff in this case” (Rec. p. 9). 


This instruction was refused (Rec. p. 9), and the jury having 
found for the defendant, a judgment upon its verdict was duly en- 
tered ccm pal). 


ASSIGNMENT OF ERROR. 


1. The Court erred in refusing to grant the prayer for instructions 
as requested by the plaintiff below, appellant. 


QUESTION OF LAW RAISED IN THIS CASE. 


Does the existence of a general custom of warehousemen to fully 
insure all cotton stored with them, and the issuance of a warehouse 
receipt stating that all cotton stored is fully insured, create an im- 
plied contract requiring the warehouseman to fully insure such cot- 
ton? 
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ARGUMENT OF LAW. 


The appellant contends that where there exists a general custom 
of warehousemen to insure all cotton stored with them, and a receipt 
is given by a warehouseman stating that all cotton stored is fully 
insured, a person storing cotton with one of such warehousemen, 
knowing of this custom and relying upon it, can assert a duty on the 
part of such warehouseman to fully insure his cotton, an implied 
contract to so insure it being raised. 

The decided cases upon the question here involved are few in num- 
ber. 

In Broussard et al. v. South Texas Rice Co. (Texas Civ. App. 
1909) 120 S. W. 587, an action was brought to recover for loss sus- 
tained by failure of the defendants to fully insure rice left to be 
milled and sold. It was alleged that in previous transactions ex- 
tending over a long period of time, prior to the transaction com- 
plained of, the defendants had charged the plaintiff sufficient to fully 
insure the rice. 

The court held that the defendants had by their acts and dealings 
bound themselves to fully insure the rice, and that these facts were 
sufficient to admit proof of an implied contract to insure the prop- 
erty at its full value. 

A case practically on “all fours” with the case at bar is Farmers 
Ginnery & Mfg. Co. v. Thrasher, et al. (1916) 144 Ga. 598, 87 S. 
E. 804, in which the court held that if a general custom existed on 
the part of warehousemen in certain localities to fully insure all cot- 
ton stored with them, a person storing cotton with one of such ware- 
housemen, knowing of this custom and relying upon it, can assert 
a duty on the part of such warehouseman to fully insure his cotton. 

This principle of law is also recognized in the cases of Zorn v. 
Hannah, 106 Ga. 61, 31 S. E. 797; and Atwater v. Hannah, 116 Ga. 
745, 42 S. E. 1007. While these cases hold that a mere statement 
in a warehouse receipt “All cotton stored with us fully insured” 
will not a/one constitute a contract between the parties requiring a 
warehouseman to insure the cotton of his customer, the court in Zorn 
'v. Hannah, 106 Ga, 61, 31S. E. 797, 798, in recognizing the: prin- 
ciple here contended for said: 


“+ * * where there is an existing custom which would 
become under a principle of law a part of every contract en- 
tered into between a warehouseman and his customer the obliga- 
tion to insure would arise.” 


The latter cases may not, therefore, be cited as being contrary to 
the principle of law here being contended for, because they are not 
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only distinguishable upon their facts, but the court has specifically 
recognized the correctness of the law as laid down in the two cases 
first cited. In the two latter cases no custom of warehousemen to 
insure was alleged. 


In Riley-Wilson Grocery Co. v. Seymour Canning Co. 129 Mo. 
App. 325, 108 S. W. 628, the court said: 


“The intention of parties to agreements is usually founded 
on the general course of affairs, and this is especially true in 
commercial contracts, which are often written in abbreviated 
forms and to be interpreted by reference to usage.” 


In Continental Coal Co. v. Birdsall, 108 Fed. 882, 884, 48 C. C. A. 
124, the court said: 


“Whether such usage be called a ‘custom,’ or by any other 
name, if it is one of the circumstances surrounding the parties 
to the transaction, and was presumably in their minds when 
the contract was written, then, in contemplation of law, such 
usage is written into the contract.” 


In the light of the decisions herein cited it is manifest that the 
lower court erred in refusing to grant the prayer for instructions of- 
fered by the appellant. 


CONCLUSION. 


It is, therefore, respectfully submitted that the judgment appealed 
from should be reversed. 


Respectfully submitted, 


CLARENCE A. MILLER, 
Attorney for Appellant. 
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CHAPTER XI. 


PLANNING YOUR LAW LIBRARY. 


BY 
CLARENCE A. Mituer, LL.M. 
OF 


THE DISTRICT OF COLUMBIA BAR, 
INSTRUCTOR IN LEGAL BIBLIOGRAPHY AND BRIEFMAKING, GEORGE WASHINGTON 
UNIVERSITY, SCHOOL OF LAW, AND Y. M. C. A. COLLEGE OF LAW, 


WASHINGTON, D. C. 


In discussing what a lawyer’s library should contain, we will con- 
sider the question from the standpoint of a young lawyer, particu- 
larly one who has just started in the practice, or has been practising 
but a few years. 

Books in a broad sense are the lawyer’s working tools. Owing to 
the large increase in the reported cases, law books have multiplied 
in recent years. The result is that the lawyer of today must become 
a connoisseur in book lore, both to know what is best and most use- 
ful to him and to bring the best within his financial reach. 

“A library,” says the Librarian of the Chicago Bar Association, 
“should be planned as a workshop and not as a museum.” It must 
be scientifically and systematically planned or unnecessary duplica- 
tion is the result—and that is expensive. There are certain essen- 
tials to a legal library in order to constitute it an adequate “kit.” 

In dealing with the building up of a library, the following ques- 
tions naturally arise: 


(1) What books are necessary; 
(2) What additional aids are advantageous; 
(3) How much capital is available? 


It is poor policy to be economical in curtailing necessities. They 
should be obtained at any sacrifice. But what are necessities may 
cause you some trouble to decide. A book is valuable only for what 
it will do for you—no more and no less. Law books are not a neces- 
sity, therefore, because they look imposing or represent the very lat- 
est in publishing. They will be valuable as a foundation for a par- 
ticular library in proportion as they will help do the work which 
the particular lawyer will have to do in a particular locality. 

A. G. Divet, senior member of a large law firm, in advising young 
lawyers, has said, “You may be told that you don’t need law books 
fo start in practice, that you should wait until the business arrives 
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and then get the books. Those who start out with that idea gen- 
erally prove the theory to their own satisfaction by never getting the 
business; hence never needing the books.”. 


Statutes. 


First of all, it is imperative that you provide yourself with the lat- 
est compilation of the statutes or code of your state, and then add 
the session laws from the time of that publication. In that way you 
will have all the statutory law of your state. An annotated state 
code or statute is preferable. 


State Reports. 


You will need the decisions of the courts of last resort of your 
state to find how the statutes of your jurisdiction and the common 
law rules generally prevalent have been construed and applied in 
your state. The cost of these reports may be prohibitive at first, 
unless you practice in one of the newer states, where the reports are 
not so voluminous. You may get the official series, or the decisions 
of your jurisdiction for about the past forty years in that unit of the 
National Reporter System which contains the cases of your state, 
and then buy your state reports prior to that. 


Digests. 


You will need a digest of the decisions of your own state courts. 
There is no use having the reports without the key, and the key is 
the digest. If your financial condition is such that you are unable 
to purchase your state reports and your state digest at the same time, 
it will be better to purchase the digest before the reports, as with the 
digest you can get a synopsis of the decisions of your court and can 
if necessary examine such cases as you may wish in the office of a 
brother practitioner, while the reports without the digest are almost 
useless. 


Citators. 


A very helpful tool is a citator of your state decisions. ‘These are 
made for virtually all states. The Shepard Citations are very good. 
After having found a decision of your court in point, with the aid 
of a citator, you can quickly find every one of your state cases in 
which that decision has been cited by the courts, and it will also 
show whether in subsequent citations the court has affirmed, reversed, 
modified, criticized, or distinguished its former decision, in fact 
you secure the entire judicial history of a case and your attention 
is called to other cases which may be of very great service to you. 
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Some of the citators also show the construction by the court of the 
state constitution, statutes, and session laws. 


Form Bocks. 


You will need, particularly at the outset, a good collection of gen- 
eral legal forms, and forms of pleading applicable to your jurisdic- 
tion. You should use them intelligently and not follow them slav- 
ishly. When you work out a form make an extra copy, and put it 
in your file for future reference. Form books are valuable to keep 
you from overlooking something essential. 


Pleading and Practice Books. 


You should have any good pleading or practice books which apply 
to your jurisdiction. ‘These will be as helpful to you in their way 
as form books are in another way. 


Dictionaries. 


You will need a good law dictionary. No one should attempt to 
study or practise law without a law dictionary. There are several 
good ones on the market from which to choose. 


General Treatises. 


You will need something to do for the Common Law what your 
state statutes do for the written law. There are two good works 
which serve this purpose. One is Corpus Juris which is an encyclo- 
pedia. The other is Ruling Case Law, a text statement of the law 
from principle, arranged alphabetically under the main subjects of 
the law with which you are familiar. A good text treatment of the 
law is very desirable and convenient, as it will give you the prin- 
ciples and their applications and will assist you to form the theory 
of your case. 


Textbooks. 


You will want separate text treatises on some of the more impor- 
tant topics of the law. In getting these it is good economy to buy the 
latest edition of the best. 


Reports Other Than Those of Your Own State. 


After you have obtained the books mentioned above, you will 
want to extend your library by adding the reports of other jurisdic- 
tions. You cannot practise law with the decisions of your own court 
alone, because in the very nature of things no one court decides all 
questions which arise in daily practice. Even the courts of the vari- 
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ous jurisdictions cite an average of fifty per cent of the authorities 
on which they base their opinions Oa outside their own jurisdic- 
tion. 

There are about one and one-half million reported cases decided 
by the courts of this country to which are being added about thirty 
thousand cases each year. This mass of case-law makes at present 
approximately nine thousand volumes which cost about twenty-five 
thousand dollars and require about fourteen hundred fifty feet of 
shelf space to house. Very few lawyers can afford to make such an 
investment. 

Investigation shows that a very large part of the decided cases in 
all jurisdictions are local in character, such as decisions on questions 
of local practice and procedure, or on the construction of local stat- 
utes, or cases which add little to jurisprudence because they merely 
reiterate thoroughly settled propositions of law, or like the numer- 
ous criminal cases which are decided almost entirely on the facts. 

You will get the decisions of your jurisdiction on local practice 
and procedure matters, and those construing your statutes, etc., in 
your state reports. The majority of similar decisions of other juris- 
dictions will be of little interest or service to you. Many of the 
leading decisions of a general nature of all courts valuable to the 
Bar at large can be secured in the Annotated Reports System. 


The Annotated Reports System. 

Includes the American Decisions, American Reports, Lawyers 
Reports, Annotated, and the American Law Reports, Annotated, 
which contain important American cases from 1760 to date without 
duplication and without lapses in point of period covered. This is 
the only system of American reports which contains a line of de- 
cisions from the earliest colonial times to the present. Chronologi- 
cally arranged as to period covered the various units are as follows: 


AIMEtLC atime CiStOm Gra bets tet .c 8 ee eee (1760 to 1869) 
ATINCRICADMIN CDOT tle ee ts es ee eee (1870 to-41337) 
Lawyers: Reports annotatedies 0 see (1888 to 1918) 
American Law Reports, Annotated ............ (1919 to date) 


In addition to containing important decisions for the periods cov- 
ered, the units of the Annotated Reports System also contain thou- 
sands of exhaustive annotations which are in effect complete impar- 
tial briefs on the questions covered. This is the great feature of 
the Annotated Reports System. These briefs will not only give 
you the law of your own jurisdiction on a particular question if 
your court has passed on it, but also what is more important to you, 
the law as decided by all of the courts on those questions. 
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Each of the above named units of the Annotated Reports System 
is complete in itself, is separately digested and can be purchased 
separately. In adding these reports to your library, if you cannot 
afford to purchase all of them at one time it is advisable to start with 
the latest unit in point of time, the American Law Reports Anno- 
tated and add the others as you are financially able. 


Other Annotated Reports. 
Some of the other important annotated reports paralleling those 
mentioned above and the period covered by each are: 


PROMI ICA OPALCT INC DOL(S 2% ite 2 ees ceo oe (1SoFato: Lut) 
American and English Annotated Cases ....(1906 to 1912) 
EXPT OCALCOS © ASCS xcs ea eee ace ee (OT tomo ks) 


United States Supreme Court Reports. 
You will want the reports of the Supreme Court of the United 
States. Daniel Webster once said: 


“No gentleman can think he has a complete library while he 
has not the judgments of the highest judicial tribunal in the 
country.” 


The courts of last resort in a state, as a general rule, follow the 
United States Supreme Court, unless they find something to the con- 
trary in their own stand of justice, and they will listen with great 
respect to what the Supreme Court of the United States has said. 
While the popular conception of the United States Supreme Court 
is that it deals with Federal matters only, in point of fact it is the 
most versatile court in the country. As the Federal courts have 
jurisdiction of many cases between citizens of different States in 
which no Federal question is involved the United States Supreme 
Court in reviewing these cases has to decide a very great variety of 
questions of law arising in the general practice of all lawyers in 
every jurisdiction, and its position and authority make its opinions 
while not stare decisis, of very great importance and they are always 
respectfully considered. The tendency for the last half century 
to broaden the scope and authority of the Federal government has 
resulted in throwing into the United States Supreme Court,—the 
final authority, a great deal of the most important and far-reaching 
commercial and corporate litigation. 

The Lawyers’ Edition of the United States Supreme Court Re- 
ports is the most economical, both in money and shelf-room, besides 
it has the very great advantage of containing briefs of counsel with 
the cases, editorial notes and also Rose’s Notes bound in with the 


decisions. 
17 
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United States Statutes. 

You will probably need the Federal statutes. It is advisable to 
secure an annotated statute. The new United States Code Anno- 
tated serves this purpose. It is also possible to secure the United 
States Code without annotations for a nominal sum. 


English Reports. 

In addition to the American books outlined above you will want 
something to give you the important English cases which are of serv- 
ice to the American lawyer. The English Ruling Cases which con- 
tain such decisions from early times to 1900 and the British Ruling 
Cases from 1901 to date will serve this purpose. In addition to the 
cases these two sets both contain copious annotations which show the 
English law as it is today and how it has been cited and applied by 
the American courts. The two sets named above are also units of 
the Annotated Reports System. 


Conclusion. 

Get a library as soon as you can and get well acquainted with it 
so that you can do good work. There is an old saying among 
lawyers, ‘Beware of the man with one book.” It does not mean 
that only one book is advisable, but have a care for the lawyer who 
knows his law books. The late Justice Harlan of the United States 
Supreme Court delivering an address to the graduating class of one 
of the large Chicago law schools said: ‘The young lawyer was 
justified in going into debt for one thing, and that was law books, 
as without them it was impossible for him to make a success.” 


“One who does not know where and how to find the 
Taw will not know the law. One who cannot state his 
point in a clear and orderly way, will fail to make an im- 
pression and to give the aid he desires. Briefmaking, 
therefore, is a most essential and practical accomplish- 
ment for a lawyer.” 

JUSTICE STINNESS. 
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EXPLANATORY OF PART II. 3 


While descriptions of law books such as are given in Part I of this 
volume are valuable to teach the plan, scope, and uses of the various books, 
these matters can be more easily understood by seeing the various described 
features on the printed page, and by making use of the books themselves. 

As it is usually inconvenient to do much of such educational work in 
the classroom, Part II consists of specimen pages of the leading general 
publications together with legal problems with detailed instructions for 
solving them with the aid of the accompanying reproduced pages, and 
problems which, for practice, can be solved in the library. 

This material should make perfectly clear the best methods of using 
the publications represented and will, we believe, be appreciated by in- 
structors and students. “The publications represented are shown in the fol- 
lowing table of contents: 


CONTENTS. 

PAGE 
Rau inea eaSe ata Wem mee ene ere DR oe 262 
PAImenicann ll) (eestno Voter eet st Ned ee es 38 S33 
National Reporters .s ystenirss taste ee ee 381 
American law Reports Annotated sss. e as ore ees 389 
Titles Used in A. Rand D.RzAy Digests 2 45 
Wanmyersp Wepor ism Annotated. 0s eee ee eee ee 436 
United States Supreme Court Reports (L. ed.) —.-._ 477 
RROSe SRNOtCS Ol elias se NC DONtS tees eee te ae ee 494 
SSD A URS mC 10a CON sees sae ee Pe ee 501 
Bamolishwiunling Gases. 5 28 eer a! 511 
Btiticne wing asec ss mete ee Eels Ne eo oer Se le 536 
General Test Problems in the Use of Law Books 569 


(Page numbers in Part II are at the bottom of pages.) 
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Ruuine Case Law complete 28 volumes, and SuPPLEMENT 
volumes I to 6 inclusive. 
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Specimen Pages for Purpose of Instruction 


—from— 


RUMEN G CAS EobA VW 


Sls 6 developed: and establish. ed by b 
the Decisions ise gs 
8 contained In 8 


LAWYERS REPORTS ANNOTATED 

AMERICAN DECISIONS 

AMERICAN REPORTS 

AMERICAN STATE REPORTS 

AMERICAN AND ENGLISH ANNOTATED CASES 

AMERICAN ANNOTATED CASES 

ENGLISH RULING CASES 

BRITISH RULING CASES 

UNITED STATES SUPREME COURT REPORTS 
AND OTHER SERIES OF SELECTED CASES 


Gdited by 
WILLIAM M.Mc KINNEY 


and 
BURDETT A. RICH 
Assisted by Editorial Organizations of the Publishers 


EDWARD THOMPSON COMPANY, .... + NORTHPORT, N.Y) 

BANCROFT-WHITNEY COMPANY, SAN FRANCISCO, CAL. 

THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER ,N.Y. ; 
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Subjects Covered in the Twenty-eight Volumes 


Volume 1 


Abandonment. 
Abatement and Revival. 
Abbreviations. 
Abduction. 

Abortion. 

Abstract of Title. 
Abuse of Process. 
Accession. 

Accessories. 
Accomplices. 

Accord and Satisfaction. 
Accounts and Accounting. 
Accretion. 


Admiralty. 

Admissions and Declara- 
tions. 

Adoption of Children. 

Adultery. 

Advancements. 

Adverse Possession, 

Affidavits. 

Agreed Case. 

Agriculture. 

Aliens. 

Alimony. 

Alteration of Instruments, 


Acknowledgments. Amicus Curia. 
Actions. Animals. 
Adjoining Landowners. 

Volume 2 
Annuities. Assignments for the Bene- 
Appeal and Error. fit of Creditors. 
Appearances. Assistance, Writ of. 
Apprentices. Assumpsit. 
Arbitration and Award. Attachment. 


Architects. 
Arguments of Counsel. 


Attorney General. 
Attorneys at Law. 


Arrest. Auctions. 
Arson. Audita Querela. 
Assault and Battery. Automobiles, 
Assignments. 
Volume 3 
Bail and Recognizance. Bastards. 
Bailments. Bicycles. 
Bankruptcy. Bigamy. 
Banks. Bills and Notes, 
Volume 4 
Bills of Lading. Brokers. 


Blasphemy and Profanity. 

Bonds. 

Boundaries. 

Bounties. 

Breach of Promise of Mar- 
riage. 

Bribery. 

Bridges. 


Building and Loan Asso- 
ciations, 
Buildings. 
Burglary. 
Canals. 
Cancelation of 
ments, 
Carriers (to sec. 664). 


Instru- 


Volume 5 


Carriers. 

Cemeteries. 

Certiorari. 

Champerty 
nance. 

Charities. 

Chattel Mortgages, 

Checks. 

Civil Rights. 

Civil Service. 


and Mainte- 


Cloud on Title. 

Commerce. 

Common Law. 

Community Property. 

Composition with 
Creditors. 

Compromise and Settle- 
ment. 

Conflict of Laws. 

Confusion of Goods. 


Clerks of Courts. Conspiracy. 

Volume 6 
Constitutional Law. Conversion and Reconver- 
Contempt. sion. 
Continuances, Copyright. 
Contracts. Coroners. 
Contribution. 

Volume 7 
Corporations, Counterfeiting, 
Corpus Delicti. Counties. 
Costs. Courts. 
Cotenancy. Covenants, 


Volume 8 
Creditors’ Bills. Dead Body. 
Criminal Law. Death. 
Crops. Dedication. 
Curtesy. Deeds. 
Damages. Depositions, 

Volume 9 


Descent and Distribution. 
Detinue. 


Dower. 
Drains and Sewers. 


Diplomatic and Consular Drugs and Druggists. 
Officers. Duress. 
Discovery. Easements. 
Dismissal, Discontinuance Ejectment. 
and Nonsuit. Election of Remedies. 
Disorderly Houses. Elections. 
Disturbing Meetings. Electricity. 
Divorce and Separation, Elevator. 
Domicil. Embezzlement, 
Volume 10 
Eminent Domain. Estates. 
Equity. Estoppel. 
Escape, Prison Breaking Evidence. 
and Rescue. Exchanges. 
Escheat. Executions, 
Escrow. 
Volume 11 


Executors and Administra- 


False Pretenses. 


tors. Fences. 
Executory Interest. Ferries. 
Exemptions. Fires. 
Expert and Opinion Evi- Fish and Fisheries. 

dence. Fixtures. 
Explosions and Explosives. Food. 
Extradition, Forcible Entry and De- 
Factors. tainer, 
False Imprisonment. 

Volume 12 

Foreign Corporations. Gas. 
Forfeitures. Gifts. 
Forgery. Good Will. 
Franchises. Governor. 
Fraud and Deceit. Grand Jury. 
Fraudulent Conveyances. Ground Rents, 
Funds and Deposits in Guaranty. 


Court. 
Game Laws. 


Guardian and Ward. 
Habeas Corpus. 


Gaming. Health. 
Garnishment. 
Volume 13 
Highways. Hospitals. 
Homestead. Houses of Correction, 
Homicide, Husband and Wife. 
Volume 14 
Ice. Injunctions, 
Improvements. Innkeepers. 
Incest. Insanity. 
Indemnity. Insolvency. 
Independent Contractors. Inspection and Physical 
Indians. Examination, 
Indictments and Informa- Instructions. 
tions. Insurance. 


Infants. 
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Volume 15 


Interest. Irrigation. 

Interference. Joint Adventures, 

International Law. Judges. 

Interpleader. Judgments. 

Intoxicating Liquors, Judicial Notice. 
Volume 16 

Judicial Sales. Labor. 


Jury. Landlord and Tenant 


Justices of the Peace. 


Volume 17 


Lis Pendens. 
Livery Stable Keepers. 
Logs and Timber. 


Larceny. 
Levy and Seizure. 
Libel and Slander. 


Licenses, Lost Papers and Records. 
Liens. Lost Property. 
Life Estates. Lotteries. 
Limitation of Actions. 

Volume 18 
Malice. Master and Servant. 
Malicious Prosecution. Mechanics’ Liens. 
Mandamus. Mercantile Agencies. 
Markets. Military. 
Marriage. Mines. 
Marshaling Assets. Money. 

Volume 19 


Monopolies and Combina- Municipal Corporations. 


tions. Mutual Benefit Societies, 

Mortality Tables. Name. 
Mortgages. Ne Exeat. 
Motions, \ 

Volume 20 
Negligence. Pardon, Reprieve and 
Newspapers. Amnesty. 
New Trial. Parent and Child. 
Notary Public, Parks and Squares. 
Notice. Parties. 
Novation. Partition. 
Nuisances. Partnership. 
Oath and Affirmation. Party Walls, 
Orders of Court. Patents. 

Volume 21 
Payment. Poor and Poor Laws. 
Peddlers. Post Office. 
Penalties. Powers. 
Pensions. Principal and Agent. 
Perjury. Principal and Surety. 
Perpetuities. Prisons and Prisoners, 
Physicians and Surgeons, Privacy. 
Piracy. Private Ways. 
Pleading. Process. 
Pledge. 

Volume 22 
Prohibition. Public Lands, 
Property. Public Officers, 


Public Works. 
Quo Warranto, 
Railroads. 

Rape. 


Prosecuting Attorneys, 
Proximate Cause. 
Publication. 

Public Funds, 
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Volume 23 
Receivers, Removal of Causes 
Records. Replevin. 
References, Revenue. 
Reformation of Instru- Reversions, 
ments. Review. 
Release. Rewards. 
Religious Societies. Robbery. 
Remainders. Sales (to sec. 273). 
Volume 24 
Sales. Seduction. 
Salvage. Sequestration. 
Schools. Set-off and Counterclaim 
Scire Facias. Shelley’s Case. 
Seals. Sheriffs, 
Search and Seizure. Shipping. 
Volume 25 
Slaves. States. 
Sleeping Car Companies. Statute of Frauds, 
Societies and Clubs. Statutes. 
Special or Local Assess- Stipulations. 
ments. Street Railways. 
Specific Performance. Subrogation. 
Spendthrifts and Habitual Subscriptions. 


Drunkards, 


Sundays and Holidays, 


Volume 26 
Taxation. Trading Stamps. 
Telegraphs and Tele- Treaties. 
phones. Trespass. 
Tender. Trespass on the Case, 


Territories. 

Theaters, Shows and Pub- 
lic Resorts. 

Time. 

Torts. 

Towns. 

Trademarks, Trade Names 
and Unfair Competition. 


Trial. 

Trover. 

Trusts. 

Turnpikes and Toll Roads 
United States, 


Volume 27 
United States Courts. Waiver. 
Universities and Colleges. War. 
Usages and Customs. Warehouses, 
Usury. Waste. 
Vendor and Purchaser, Waters. 
Venue. Waterworks, 
Verdict, 

Volume 28 


Weights and Measures. 
Wharves. 

Wills. 

Witnesses. 


Work and Labor. 
Workmen’s Compensation 
Acts. 


GENERAL INDEX 


METHOD OF FINDING THE LAW WITH THE AID OF R. C. L. 


Problem: A railroad company, planning the construction of a cutoff 
which will give easier grades for its through freight trains, contracted with 
B to excavate for, and to construct, the foundations of a bridge. B starts 
work, but at one point encounters troublesome quicksand, which the test 
borings made by the railroad company had failed to reveal. “The expense 
of overcoming this unforeseen difficulty is such that B threatens to throw 
up the job. The railroad company, in order to minimize delay, and in 
view of the fact that B having his men and equipment on the ground can 
do the work more cheaply than another contractor, agrees that if he will go 
ahead and complete his contract the company will pay additional com- 
pensation commensurate with the increased expense of doing the work. 

As attorney for the contractor, you are required to advise him whether 
he can safely go ahead under this arrangement. 

Upon analysis the question proves to be: Whether the modification of 
the terms of the original contract is supported by a sufficient consideration. 


Method of Finding the Law: 


Turn to the main analysis of the topic Contracts on page 269. ‘This 
shows that ‘Modification or Merger” is dealt with in subdivision VIII 
(see page 276). ‘This in turn shows that the point is covered in Section 
302 (see page 292). Upon a reading of this section you will find the 
courts hold conflicting views. “The arguments are summarized, and the 
statements of the text are supported by references to cases and annotations, 
in which latter there are elaborate and detailed discussions with large num- 
bers of decisions analyzed. 

The statement is made, however, that “where the party refusing to com- 
plete his contract does so by reason of some unforeseen and substantial 
difficulties in the performance thereof, which were not known or antici- 
pated by the parties when the contract was entered into, and which cast 
upon him an additional burden not contemplated by the parties, and the 
opposite party promises him extra pay or benefits if he will complete his 
contract and he agreed to do so, the promise to pay is supported by a valid 
consideration,” [and so on, to the end of the section]. 

To continue the search now refer to the R. C. L. Supplements, same 
topic and section number (the necessary pages of which are reprinted be- 
ginning on page 327) and references will be found to any later cases and 
annotations on the question which have appeared in any of the sources on 
which Ruling Case Law is founded, since the main topic of Contracts was 
completed. 

You would now examine the cases and annotations themselves to which 
Ruling Case Law has referred you and your search is complete. 

The index of volume 6 R. C. L. which contains the topic Contracts 
would also refer yeu to the law on the above question by page number. 
‘The general index to the set in volume 28 will assist to find the topic under 
which any particular point is treated if one should be in doubt as to which 
topic to consult. 

For additional problems which the R C. L. pages reprinted herein will 
answer see next page. 
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PROBLEMS FOR ANALYSIS AND WHICH MAY BE AN- 
SWERED WITH THE AID OF THE R. C. L. PAGES 
REPRINTED HEREIN. 


1. A written contract whereby one party agrees to manufacture and de- 
liver to the other certain goods contains the following stipulation: 
“This agreement is not subject to change or modification except by 
an agreement in writing signed by the parties hereto.” “The manu- 
facturer, by reason of unforeseen delays, finds himself unable to de- 
liver all the goods within the time fixed for delivery. “The other party 
tells him that it will be all right providing the goods will be delivered 
within a month; but when he tenders the goods, the other party re- 
fuses to take them. “The manufacturer having brought suit for breach 
of contract, the purchaser objects that the extension of time for deliv- 
ery was ineffectual, not being in writing and signed by the parties 
as provided by the contract. Is this objection valid? 

2. A, being accused of crime, employs B, a lawyer, to defend him, and 
executes a note for the amount of the fee. A commits suicide before 
being brought to trial. Can B collect the note? 

3. A and B, joint owners of a building lot, contract with C to erect a 
building. Subsequently B and C agree on certain modifications of 
the contract. Is A bound? 

+. An ice company, without any request from Mr. Jones, begins in the 
spring to put ice in his ice-box, and without dissent from him continues 
to supply ice during the summer. Upon being requested to pay for 
the ice, Jones says that he never ordered it and, as it is melted, that 
he is unable to return it. Is he liable? 

5. Brown, being likewise supplied with ice by the Polar Ice Company, 
says on being asked to pay for it that he supposed that the ice was 
delivered by or on account of the Frigid Zone Ice Company, from 
which he was accustomed to take ice. Is he liable? 

6. Can an agreement under seal be modified or abrogated by a subsequent 
agreement not under seal? 

7. An architect prepares duplicate original contracts for the construction 
of a building. In the copy delivered to the owner of the property 
the contract price named is $33,000, while in the copy delivered to 
the contractor the price is stated as $35,000. Each signs the other’s 
copy of the contract without examining it, supposing it to be the same 
as his own, so that their minds never met on the matter of price. The 
discrepancy is not discovered until after the contractor has finished 
the building. What amount, if any, is he entitled to recover? 

§. A agrees to build a house tor B according to certain plans and speci- 
fications, for a stated sum. As construction proceeds, certain improve- 
ments, necessitating departure from the original plans, occur to B, 
who agrees to pay A an additional amount for making them. When 
the house is completed B claims that the making of changes in the 
plans had the effect to do away with the original contract, and hence 
that his liability to A is measured, not by the original contract, but 
by the reasonable value of the latter’s services rendered and materials 
furnished, plus the sum agreed on for the making of the changes. Is 
this good law? 

9. A contract provides: ‘This contract may be rescinded by either party 
at any time for good cause.” What is the scope of the right thus con- 
ferred? 

10. Define a contract. 


Additional Problems will be found on page 332. 
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EXPLANATORY. 


In using Ruling Case Law please bear in mind that it is unique in being 
built upon the important and extensive editorial labor in other legal publi- 
cations which have preceded it, and therefore it is not necessary or desirable 
for it to cite all cases in point, but only a few of the more important, thus 
saving considerable in the number of volumes required to cover the law. 
By referring as it does to all annotations in the important sets of annotated 
reports one is put in instant touch with an impartial brief on the question 
in which will be found all decisions, including those of his own jurisdic- 
tion, analyzed, compared, and the facts stated in more detail and much 
better form than can be done in footnotes. Thus a large amount of labor 
on the part of the user in the examination of individual and isolated cases 
is eliminated. 

So far as possible the text is the language used by the courts in their 
opinions. 

Parallel citations of all cases are given so it can be used with any re- 
ports, official or unofficial, which one has or has access to. 
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CONTRACTS 


I. InTRopucTORY 
II. Assent 
III. DEFINITENESS OR CERTAINTY 
IV. ConsIDERATION 
V. MurTvuaLity 
VI. Lecauity 
VII. INTERPRETATION AND Errect 
VIII. MoprricatTion orn MERGER 
IX. Rescission oR ABANDONMENT 
X. PERFORMANCE OR BREACH 


I. Introductory 


. Scope of Article 
. Definition and Nature of Contract 


Basis of Assumptual Obhgation 


. Elements of Assumptual Obligation 


Express and Implied Contracts 


. Contracts Implied in Fact 

. Quasi Contract or Contract Implied in Law 

. Coexistence of Express and Implied Contracts 
. Executory and Executed Contracts 

. Void and Voidable Contracts 


II. Assent 
Persons Wuo Must Assent 


Promisor and Promisee 
Third Person 


Capacity To ASSENT 


Generally 

Legal Ability 

Mental Capacity Generally 
Mental Capacity of Deaf Mute 
Completely Intoxicated Person 
Partially Intoxicated Person 
Habitual Drunkard 


20. Person under Influence of Opiates 
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SUFFICIENCY oF ASSENT 


. Generally 

. Expression of Assent 

. Offer or Proposal 

. Offer by Telegraph 

. Continuing Offer or Option 

. Revocation of Offer or Option 

. Necessity and Effect of Acceptance 

. Sufficiency of Acceptance Generally 

. Acceptance of Offer to Make Bilateral Contract. 

. Acceptance of Offer to Make Unilateral Contract 
. Qualified or Conditional Acceptance 

. Time for Acceptance 

. Acceptance by Mail of Offer by Mail 

. Acceptance by Mail of Offer Not Made by Mail 
. Acceptance by Telegraph of Telegraphie Offer 

. Acceptance by Telegraph of Non-telegraphie Offer. 
. Finality or Completeness of Assent 

. Agreement to Make Contract 

. Agreement to Be Reduced to Writing 


REALITY OF ASSENT 


. Mistake of Fact in General 

. Bilateral Mistake of Fact 

. Unilateral Mistake of Fact 

. Signing Instrument in Ignorance of Contents 
. Mistake Coupled with Misrepresentation as to Contents of Instrument 


Signed 


. Acceptance of Instrument in Ignorance of Contents 
. Mistake of Law Generally 

. Mistake as to Legal Effect of Contracts 

. Mistake as to Private Legal Rights 

. Fraud in General 

. Mental Capacity of Defrauded Party 

- Reliance on Representations as to Contents of Instrument 
. Effect of Fraud 

. Undue Influence 

. Involuntary Assent 


Form or ASSENT 


. Writing 

. Signature 
. Seal 

. Delivery 
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III. Definiteness or Certainty 


Generally: 

Time 

Quantity 

Compensation 74 


OR. 
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IV. Consideration 


NECESSITY 
. Simple Contract 
. Contract in Writing 
. Contract under Seal 
SUFFICIENCY 
. Generally 
. Benefit to Promisor or Detriment to Promisee 


. Doing What One Is Not Legally Bound to Do 

. Relinquishment of Right 

. Forbearance to Sue 

. Compromise of Claim 

. Compromise of Action 

. Performance of Legal Obligation 

. Payment of Part of Debt , h 
. Performance of Contractual Obligation as Consideration for Third Per- 


son’s Promise 


. Moral Obligation 

. Barred Obligation 

. Released Obligation 

. Unenforceable Obligation 

. Past Benefit or Detriment 

. Legal or Equitable Obligation 

. Implied Obligation 

. Prior Express Contract 

. Promise as Consideration for Promise 


ADEQUACY 


. Generally 

. Gross Inadequacy 

. Contracts in Restraint of Trade 
. Exchange of Money 


LEGALITY 


. Total Hlegality 
. Partial Ilegahty 


WANT or FaILurRE oF CONSIDERATION 


. Total Want or Failure 
. Partial Want or Failure 


V. Mutuality 


. Obligation Generally 
. Unilateral Contract 
. Bilateral Contract 

. Partly Kxecuted Bilateral Contract 
. Mutuality of Remedy 
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VI. Legality 


GENERALLY 


98. Legality as Element of Contract 

99. What Contracts Are Illegal 

100. Mode of Performing Contract 

101. Unlawful Intent of One Party 

102. Knowledge of Unlawful Intent 

103. Participation in Unlawful Intent 

104. Relation between Contract and Ilegality 


CONTRACTS IN VIOLATION OF STATUTE 


105. Generally 

106. Nature of Prohibited Act 

107. Express or Implied Prohibition 

108. Implication from Imposition of Penalty 

109. Implication as Affected by Legislative Intent 

110. Purpose of Statute as Evidence of Legislative Intent 
111. Effect of Statute on Existing Contract 

112. Repeal of Prohibitory Statute 

118. Waiver of Statutory Protection 


CONTRACTS CONTRAVENING Pusuic Pouicy 


114. Generally 

115. What Is Public Policy 

116. Local and National Policy 

117. Sources of Public Policy 

118. Determination by Court or Jury 

119. Attitude of Judiciary : 

120. What Contracts Are against Public Policy 


Contracts INVOLVING WRONGFUL ACT OR OMISSION GENERALLY 


121. Aid of Public Enemy 

122. Alen Enemy 

123. Inducing Commission of Crime 

124, Promotion of Immorality 

125, Agreement between Paramours 

126. Inducing Breach of Trust or Confidence 
127. Fraud or Deception 

128. Oppression 

129, Forfeiture 

130. Commission of Tort Generally 

131. Publication of Libel 

132. Liability for Negligence Generally 

133. Carrier’s Liability for Negligence 

134. Master’s Liability for Negligence 

135. Insurance against Consequences of Negligence 


Contracts A®FECTING Pustic SERVICB 


136. Generally 
137. Agreement to Influence Legislation Generally 
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138. 
139. 
140. 
141, 
142. 
143. 
144, 
145, 
146, 
147. 
148. 
149, 
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151. 
152. 
153. 
154. 
155. 
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159. 
160. 
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162. 
163. 
164. 
165. 
166. 
167. 
168. 
169. 
170. 
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174. 
175. 
176. 
We 
178. 
179. 


180. 
181. 
182. 
183. 
184. 


Procuring Legislation by Personal Influence or Solicitation 
Professional Services in Furthering Legislation 

Effect of Contingent Compensation on Agreement to Procure Legislation 
Appointment or Election to Publie Office 

Recall of Publie Officer 

Acceptance of Less than Legal Compensation or Amount of Appropriation 
Breach of Official Duty 

Effect of Private Interest of Publie Officer in Contract witb Public 
Agreement to Influence Official Action Generally 

Compensation for Procurine Contract with Government 

Restricting Official Discretion 

Contributing to Cost of Public Improvement Generally 

Street Improvements 

Contributing to Cost of Street Improvements 

Location of Public Building 

Contributing to Cost of Public Building 

Agreements of Quasi-public Servants 

Personal Benefit of Officer of Public Service Corporation 

Agreement by Person Assuming to Represent the Public 


Contracts AFFECTING ADMINISTRATION OF JUSTICE 


Generally 

Conduct of Judiciary 

Ousting Jurisdiction of Court 

Agreement Affecting Remedy 

Rules of Evidence 

Suppression of Evidence 

Giving Information or Testimony 

Procuring Evidence 

Interference with Enforcement of Law 

Suppression of Criminal Prosecution 

Compounding Offenses Affecting Public Interest 
Compounding Offenses Not Affecting Public Interest 
Concealment of Crime 

Compensation for Civil Injury Resulting from Crime 
Paying for Return of Stolen Property 

Procuring Mitigation of Punishment 

Agreement to Obtain Pardon 


Contracts AFFECTING MaritaAL RELATION 


Restraint of Marriage 

Marriage Brokerage 

Separation Agreement 
Facilitating Procuring of Divorce 
Alimony or Property Rights 
Resumption of Marital Relations 


GAMBLING OR WAGERING CONTRACTS 


Gambling Contracts Generally 
Furtherance of Gambling 
Wagering Agreements Generally 
Application of Rule as to Wagering Agreements 
Giving Prize or Premium 
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. Providing for Future Delivery Generally . 

. Providing for Future Delivery as Wagering Contract 

. Providing for Future Delivery as Affected by Special Statutes 

. Providing for Future Delivery as Affected by Intention of Parties 
. Providing for Future Delivery as Affected by Its Form 


CONTRACTS IN RESTRAINT OF TRADE OR ALIENATION 


. Development of Doctrine of Restraint of Trade 

. Extension of Doctrine to Contracts in Restraint of Competition 

. Status of Agreement in Restraint of Trade 

. Presumption of Invalidity 

. Test of Reasonableness 

. Purpose of Centract 

. Agreement Not to Engage in Business or Occupation 

. Agreement Ancillary to Sale of Mercantile or Manufacturing Business 
. Agreement Ancillary to Sale of Partner’s or Stockholder’s Interest in 


Business 


. Territorial Extent of Restriction Ancillary to Sale of Business 
. Reasonableness of Territorial Extent of Restriction Ancillary to Sale 


of Particular Business 


. Duration of Restriction Ancillary to Sale of Business 
. Reasonableness of Duration of Restriction Ancillary to Sale of Par- 


ticular Business 


. Restriction Ancillary to Sale of Business as Affected by Tendency to 


Suppress Competition 


. Special Considerations of Publie Policy 

. Restriction Ancillary to Sale of Professional Practice 

. Restriction Ancillary to Contract of Employment 

. Ancillary Agreement Not to Interfere with Patent or Disclose Trade 


Secret 


. Restricting Use or Sale of Property 


CONTRACTS TO SUPPRESS BIDDING 


. Generally 

. Suppression of Competition at Public Sale 
. Purchasing Jointly at Public Sale 

. Suppressien of Bidding at Private Sale 

. Suppression of Bidding for Public Work 


EFrrect or [LLEGALITY 


. Partial Ilegality 

. Enforeeability Generally 

. Enforceability of Promise Growing Out of Illegal Contract 

. Enforceability of Independent Cause of Action 

. Relief of Party in Pari Delicto Generally 

. Party in Pari Delicto under Contract Entirely or Partially Executed 
. Parties in Pari Delicto as Affected by Publie Policy 

. Rights of Party in Pari Delicto Who Disaffirms Executory Contract 
. Remedy of State Where Parties Are in Pari Delicto 

. Relief of Party Not in Pari Delicto 
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VII. Interpretation and Effect 


GENERAL RULES 


. Application by Law and Equity Courts 
. Intention of Parties 

. Nature, Subject-matter and Purpose 

. Construction of Entire Contract 

. Preliminary Negotiations 

. Construction in Favor of Validity 

. Reasonableness of Construction 

. Language of Instrument 

. Meaning of Words 

. Meaning of Particular Words 

. Grammar 

. Punctuation 

. Conflicting Clauses 

. Written and Printed Matter 

. Palpable Errors 

. Surrounding Cireumstances 

. Construing Instruments Together 

. Construction by Parties 

. Construction in Favor of One of Parties 
. Existing Law as Part of Contract 

. Terms Implied as Part of Contract 

. Matters Annexed to Contract or Referred to Therein 
. Entire and Severable Contracts 

. Alternative Stipulations 

. Dependent or Independent Stipulations 

. Functions of Court and Jury 


SupsEect-MATTrER 


. Services in General 
. Construction Contract Generally 
. Aiding Interpretation of Building Contract by Extrinsic Documents and 


Examples 


. Construction of Building Contract in Connection with Plans and Specifi- 


cations 


. Contractor’s Liability under Construction Contract 
. Owner’s Liability under Construction Contract 

. Contract with Architect 

. Printing and Publishing 

. Photography, Painting or Engraving 

. Support and Education 

. Transfer of Property 

. Contract in Restraint of Trade 

. Assumption of Another’s Liabilities 


PARTIES 


. Designation of Party 

. Contract in Representative Capacity 
. Relation between Parties 

. Joint and Several Contracts Generally 
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267. Partnership Contract Not to Engage in Business as Joint or Several 
268. Liability under Joint Contract 

269. Effect of Death of Joint Contractor 

270. Who May Enforce Contract 

271. Contract for Benefit of Third Person Generally 
272. Sealed Contract for Benefit of Third Person 

273. Limitations on Beneficiary’s Right 

274. Intention to Benefit Third Person 

275. Promisee’s Obligation to Beneficiary 

276. Necessity and Effect of Acceptance by Beneficiary 
277. Contract to Pay Promisee’s Debt 

278. Beneficiary’s Relationship to Promisee 

279. Contract as Restricting Right of Third Person 


TIME AND PLACE 


280. Generally 

281. Duration of Contract Generally 

282. Contract in Restraint of Trade 

283. Time for Performance 

284. Time for Payment of Money 

285. Time as of Essence of Contract 

286. Place of Performance 

287. Place of Payment 

288. Territorial Iixtent of Contract in Restraint of Trade 


CONDITIONS 
289. Generally 
290. Conditions Precedent 
291. Conditions Subsequent 
CoMPENSATION 


292. Right to Compensation Generally 

293. Amount or Rate 

294. Extra Work Generally 

295. Extra Work Necessitated by Casualty 

296. Requirement of Written Order for Extra Work 
297. Mode of Payment 


VIII. Modification or Merger 


298. Modification Generally 

299. Contract in Writing 

300. Contract under Seal 

301. Necessity of Consideration 
302. Sufficiency of Consideration 
303. Merger of Debt 


IX. Rescission or Abandonment 


304. Rescission by Agreement Generally 

305. Option to Rescind 

306. Rescission by Oral Agreement 

307. Implied Rescission by Substituted Agreement 
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308. 
309. 


310. 
311. 
312. 
313. 
314. 
315. 
316. 
Ble 
318. 
319: 
320. 
321. 
322. 
323. 


324. 
325. 
326. 
327. 
328. 
329. 
330. 
331. 
332. 


333. 
334, 
335. 
336. 
334. 
338. 
339. 
340. 
341. 


342. 
343. 
344, 


345, 
346. 
347. 
348. 


Consideration for Agreement of Rescission - 

Invalidity of Contract or Failure of Consideration as Ground for Re- 
scission 

Default in Performance as Ground for Rescission 

What Default in Performance Warrants Rescission 

Delay in Performance as Ground for Rescission 

Inability to Perform as Ground for Rescission 

Repudiation of Contract as Ground for Rescission 

Election to Rescind Generally 

Election to Rescind Fraudulent Contract 

Delay in Electing to Rescind Fraudulent Contract 

Partial Rescission 

Restoration of Status Quo Generally 

Effect of Inability to Restore Consideration 

Rule as to Restoration of Status Quo by Defrauded Party 

Limitations of Rule 

Effect of Rescission 


X. Performance or Breach 


PERFORMANCE GENERALLY 


Obligation to Perform 

Performance of Conditions 

Necessity of Demand 

Sufficiency of Demand 

Necessity of Tender or Offer 
Sufficiency of Tender or Offer 

Effect of Tender or Offer 
Sufficiency of Performance Generally 
Test of Performance 


APPROVAL OF PERFORMANCE 


Good Faith of Promisee 

Reasonable Ground for Dissatisfaction 

Approval by Third Person 

Provision in Construction Contract for Approval by Third Person 
Architect’s or Engineer’s Certificate as Condition Precedent to Recovery 
Exeuses for Nonproduction of Certificate 

Sufficiency and Presentation of Certificate 

Conclusiveness of Architect’s or Engineer’s Decision or Certificate 
Impeachment of Architect’s or Engineer’s Decision or Certificate 


SUBSTANTIAL PERFORMANCE 


Generally 
Substantial Performance of Building Contract 
What Constitutes Substantial Performance of Building Contract 


PARTIAL PERFORMANCE 


Entire Contract Generally 
Voluntary Noncompletion of Entire Contract 
Prevention of Completion or Consent to Noncompletion of Entire Contract 
Inability to Complete Entire Contract 
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353. 
354. 
355. 
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Destruction of Building in Course of Erection 
Destruction of Building Undergoing Repairs 
Severable Contract 

Completion of Building by Owner 


DELAY IN PERFORMANCE 


Generally 
Excuses for Delay 
Delay Caused by Adverse Party 


ACCEPTANCE OF INSUFFICIENT PERFURMANCE AS Basis For IMPLIED PROMISE 


356. 
307. 


Generally 
Appropriation as Acceptance 


WAIVER OF DEFECTS OR OBJECTIONS 


. Generally 

. Acceptance as Waiver 

. What Constitutes Acceptance Generally 
. Use or Retention of Movable Property 
. Use or Possession of Building 

. Effect of Payment 


Excuses ror NONPERFORMANCE 


. Difficulty, Inadvisability or Pecuniary Loss 

. Impossibility Generally 

. Legal Prohibition 

. Act of God or Inevitable Accident Gsunerally 

. Intention of Parties as Affecting Guestion Whether Act of God Is Excuse 
. Destruction of Subject-Matter Generally 

. Destruction of Building Undergoing Repairs 

. Destruction of Building in Course of Erection 

. Death 

. Sickness 

. Act or Omission of Adverse Party 

. Act of Third Person 

. Impossibility of Performing Alternative Promise 


BREACH 


. Generally 

. Failure to Perform 

. Violation of Contract Not to Engage in Business or Occupation 
. Prevention of Performance 

. Effect of Breach Generally 

. Entire or Partial Breach 

. Waiver of Breach 


ANTICIPATORY BREACH 


. Generally 

. Renunciation—Majority Rule 

. Renunciation—Minority Rule 

. Voluntary Disability to Perform 

. Prevention of Performance or Direction to Discontinue 
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\ 


ACTIONS FOR BREACH 


389. Generally 
390. Procedure 
391. Defenses 


I. INTRODUCTORY 


1. Scope of Article—The wide range of the law of contracts is 
indicated by the fact that the municipal law is ordinarily divided 
into contractual and delictual rights and obligations. To attempt, 
in an article on contracts, to follow the subject into all its ramifica- 
tions would therefore be incompatible with the plan of this work. In 
view of the fact that contract law is interrelated with many subjects 
that are designed to be treated separately, there is room for difference 
of opinion as to where to draw the line, so as to avoid useless repeti- 
tion on the one hand, and on the other the exclusion of questions 
that are not discussed under other titles. However, perhaps all would 
agree that there should be some treatment of the definitions of various 
kinds of contracts. and the distinctions between them, as well as the 
principles governing the formation and enforceability of contracts 
and their interpretation, modification, rescission, performance an« 
breach. But in view of the fact that they are treated fully elsewhere, 
no detailed discussion here is to be expected of what are sometimes 
termed contracts of record, ! implied contracts for services rendered,? 
particular kinds of express contracts * or instruments,* contracts by 
particular classes of persons,®> or aggregations of persons,® or private 
and public corporations? or governments,’ contracts incident to 
particular occupations,® contracts by persons standing in special 
relations to each other !® or contracts affecting particular kinds of 


1. See JUDGMENTS. 

2. See Work AND LABOR. 

3. See AccoRD AND SATISFACTION, 
vol. 1, p. 176; ARBITRATION AND 
AwarD, vol. 2, p. 350; BAILMENTS, vol. 
3, p. 69; COVENANTS; GUARANTY; IN- 
DEMNITY ; LANDLORD AND TENANT; No- 
VATION; PRINCIPAL AND SURETY; RE- 
LEASE; REWARDS; SALES; SUBSCRIP- 
TIONS; TREATIES; VENDOR AND PuR- 
CHASER; and other specific titles. 

4, See BinLs aND NOTES, vol. 4, p. 
814; Binus or Lapine, vol. 4, p. 1; 
Bonps, vol. 4, p. 45; Cuarren Mort- 
GAGES, vol. 5, p. 380; CHECKS, vol. 5, 
p. 476; DEEDS; MorraacEs; and other 
specific titles. 

5. See EXECUTORS AND ADMINISTRA- 
TORS; HusBaND AND WIFE; INFANTS; 


INSANITY; PUBLIC OFFICERS; and other 
specific titles. 

6. See Joint ADVENTURES; Part- 
NERSHIP; SOCIETIES AND CLUBS; and 
other specific titles. 

7. See CORPORATIONS; COUNTIES; 
MUNicIPAL CORPORATIONS; SCEOOLS; 
TOWNS. 

8. See States; UNITED STATES. 

9. See ARCHITECTS, vol. 2, p. 399; 
ATTORNEYS aT Law, vol. 2, p. 929; 
Auctions, \-l. 2, p. 1115; Banxs, vol. 
3, p. 364; Broxrrs, vol. 4, p. 240; 
CARRIERS, vol. 4, p. 521; INNKEEPERS; 
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property.11. From this article are also excluded decisions dealing with 
some of the formalities incident to the formation of particular con- 
tracts,12 some of the grounds of illegality,1® the question what contracts 
are assignable, as well as the question by what law a contract is gov- 
erned.15 Elsewhere are likewise treated the principles relating to 
the abrogation or modification of contracts by judicial decree,}® as 
well as the remedial law and procedure in actions for the enforcement 
of contracts or rights arising thereunder.!’ It may be added that 
the right to maintain an action for interference with contract rela- 
tions has no proper place in an article on contracts.1§ 

2. Definition and Nature of Contract.—During the formative pe- 
riod of the common law, when legal rights were identified with legal 
remedies, a contract was regarded as embracing all rights which could 
be enforced by an action ex contractu.!® Naturally the scope of con- 
tractual rights was circumscribed by the then existing contractual 
remedies. Having acquired its character from the theory underiying 
the inelastic action of debt, a contract was conceived as a transaction 
giving rise to a duty to pay money. During the time that the ecclesi- 
astical courts exercised jurisdiction over contracts, promises supported 
merely by the promisor’s pledge of faith were indeed enforced in 
those courts. But in the common-law courts simple promises, as dis- 
tinguished from covenants'in writing and under seal, were not recog- 
nized as creating legal rights. The conception of the obligation of 
a promise did not gain full recognition until a comparatively late 
date. Owing to the stimulus given by the famous statute of West- 
minster II to the creation of new writs, and to the fact that equity 
courts began to enforce simple promises, the action of assumpsit 
was finally evolved by the common law courts. Gradually this action 
was molded by these courts so as to afford a remedy for the non- 
performance of simple promises. In this action the promise is re- 
garded as the basis of liability. To such an extent has this concep- 
tion of assumptual obligation superseded the notion of contractual 
duty that in many modern decisions a contract is defined as an agree- 
ment by which a person undertakes to do or not to do a particular 
PRINCIPAL AND 
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AGENT. 

11. See Easements; Fences; FIx- 
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thing.2° This may also be said with respect to a more comprehen- 
sive definition of a contract as a promise from one to another, either 
made in fact or created by the law, to do or to refrain from doing 
some lawful thing.t Evidently disregarding contracts which may 
be enforceable by an action of debt, it has even been said that every 
action upon a contract must rest upon the foundation of a promise, 
express or implied.? 

3. Basis of Assumptual Obligation—When it is said that a prom- 
ise may be the basis of a contractual obligation, it must not be sup- 
posed that every promise is a contract. From the standpoint of 
ethics it cannot be gainsaid that one’s word should be as good as 
his bond. But from the standpoint of law this is not so. Judicial 
or legislative notions of expediency have determined that some prom- 
ises shall be enforced and that others shall not. In fact some courts 
have attempted to incorporate into their definition of a contract some 
of the elements required by law to make a promise enforceable. 
Accordingly it may be said that not every promise is a contract, but 
that a promise enforceable by law is a contract.? This is undoubtedly 
the case with respect to unilateral promises, and also with respect to 
bilateral promises if the promise of each party is to be viewed by 
itself. Evidently with bilateral promises in view it has been said 
that a contract is a transaction in which each party comes under an 
obligation to the other, and each reciprocally acquires a right to what 
is promised by the other. In the case of unilateral as well as bi- 
lateral promises it is clear that the contract does not derive its obliga- 
tory force from the promise independently of existing law.? The ob- 
ligation of the contract does not inhere or subsist in the agreement 
itself proprio vigore, but in the law applicable to the agreement, that 
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is, in the act of the law in binding the promisor to perform his prom- 
ise.§ 

4, Elements of Assumptual Obligation—As a mere promise does 
not create an eninrceable assumptual obligation, it is important to 
determine what are the elements necessary to create such an obliga- 
tion. The subject is perhaps susceptible of various analyses. Accord- 
ing to some authorities, there must be the mutual assent of two or 
more persons competent to contract, founded on a sufficient and legal 
consideration, to perform some legal act or to omit to do something 
the performance of which is not enjoined by law. According to other 
authorities, it is necessary that there should be a person able to con- 
tract, a person able to be contracted with, a thing to be contracted 
for, a sufficient consideration, clear and explicit words to express the 
agreement, and the assent of both contracting parties.® Neither of 
these analyses appears to be sufficiently comprehensive. As presented 
in this article, the elements necessary for the formation of a contract 
are separated from the elements necessary to render it enforceable. 
In order that a consensual contract may be formed, an act or omission 
must be assented to by a promisor and a promisee,!® who are competent 
to assent,!1 and who express their assent,!? intentionally and volun- 
tarily,!8 in the form required by law.!# In order to render the con- 
tract enforceable, the promise must be definite and certain,!® must be 
supported by a sufficient consideration,!® must not at the time it is 
made be obviously impossible of performance,!* and must not con- 
travene principles of law or p-ablic policy.48 Mutuality of obligation 
is sometimes treated as one of the elements of an enforceable contract. 
But to the extent that mutuality of obligation has a place in the law 
of contracts, it seems to be but one phase of the doctrine of considera- 
tion.}® 

5. Express and Implied Contracts—When debt was the prin- 
cipal contractual remedy all obligations actionable in debt were, as 
has been seen, regarded as contracts. Since debt has been practically 


8. Aycock v. Martin, 37 Ga. 124, 92 15. See infra, par. 59. 
Am. Dec. 56; Beverly v. Barnitz, 55 16. See infra, par. 63 et seq. 
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13 Rich. L. (S. C.) 498, 91 Am. Dee. An absolute contract to do a thing 


245. which can by any means be accom- 
9. Justice v. Lang, 42 N. Y, 493, 1 plished, will bind the obligor, though 
Am. Rep. 576. its accomplishment was beyond his 
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superseded by assumpsit, all obligations actionable in assumpsit may 
similarly be treated as contracts. Had assumpsit been confined to the 
enforcement of actual promises, there would have been but little con: 
fusion. But as that action has been extended to cases in which there 
has been no actual promise, the legal implication of a promise is in 
such cases necessary in order to fit the cause of action to the remedy. 
The result is that there are two classes of contracts actionable in as. 
sumpsit. When there is an actual promise the contract is said to be 
express; when there is no actual promise the contract is said to be 
implied. In some instances the promise is inferred from conduct 
and is spoken of as a promise implied in fact; in others the promise 
is purely fictitious, and is spoken of as a promise implied in law. 

6. Contracts Implied in Fact.—Contracts implied in fact arise 
under circumstances which, according to the ordinary course of deal- 
ing and the common understanding of men, show a mutual inten- 
tion to contract. .Accordingly it may be said that such an agreement 
may result as a legal inference from the facts and circumstances of 
the case, although not formally stated in words.?® In one aspect the 
promise is even in such a case created by law. But as ordinarily un- 
derstood, the only difference between an express contract and a con- 
tract implied in fact is that in the former the parties arrive at their 
agreement by words, either oral or written, sealed or unsealed, while 
in the latter their agreement is arrived at by a consideration of their 
acts and conduct. In both of these cases there is, in fact, a contract 
existing between the parties, the only difference being in the character 
of evidence necessary to establish it.1_ It is said that the only differ- 
ence between an express contract and an implied contract is that in 
the former all of the terms and conditions are expressed between the 
parties, while in the latter some one or more of the terms and condi- 
tions are implied by law from the conduct of the parties.2 Thus 
where one performs for another, with the other’s knowledge, a useful 
service of a character that is usually charged for, and the latter ex- 
presses no dissent or avails himself of the service, a promise to pay 
the reasonable value of the service is implied.? A promise to pay is 


20. Woods v. Ayres, 39 Mich. 345, 33 
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similarly implied where a person, though he is not a subscriber for 
a newspaper, takes it from the post office through which it is regu- 
larly sent to him. The service or other benefit must, however, not 
have been given as a gratuity, and the person benefited must have 
done something from which his promise to pay may be fairly inferred.® 
It has been decided that assent cannot be implied from the reception 
and use of goods, where it appears that the defendant had no knowl- 
edge that they were furnished by the plaintiff, but supposed that he 
received them under a contract made with a third person.’ That de- 
cision seems to be open to criticism. However that may be, there can 
be no doubt that the person receiving service of another must have been 
in a situation in which he was entirely free to elect whether he would 
accept the work, and the election must have influenced the conduct 
of the party with reference to the work.8 Again, a promise will not 
be inferred where there are facts wholly inconsistent with the contract 
to be implied,® or where an express promise would be contrary to law.1° 

7. Quasi Contract or Contract Implied in Law.—Both express con- 
tracts and contracts implied in fact are based on consent. Evidently 
in view of the fact that these are the contracts which are usually be- 
fore the courts, it has been said that there is no contract without the 
consent of the parties.1!_ Clearly such an observation must have been 
made without regard to the existence of certain legal duties which, 
though of a contractual nature, are not based on consent. These, as 
has already been stated, are sometimes spoken of as contracts implied 
in law, but are more properly called quasi contracts or constructive 
contracts. They are contracts in the sense that they are remediable by 
the contractual remedy of assumpsit. In the case of such contracts, 
the promise is purely fictitious, and is implied, as has already been 
suggested, in order to fit the actual cause of action to the remedy. The 
liability exists from an implication of law that arises from the facts 
and circumstances independent of agreement or presumed intention. 
The intention of the parties in such case is entirely disregarded, 
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while in cases of express contracts and contracts implied in fact the 
intention is of the essence of the transaction. As has been well said, 
in the case of consensual contracts the agreement defines the duty, 
while in the case of quasi contracts the duty defines the contract.12 
The duty, which thus forms the foundation of a quasi contractual 
obligation, is frequently based on the doctrine of unjust enrichment.}8 
Accordingly it has been said that neither a statute nor a rule of law 
raises an implied promise. There must always be the fact of a con- 
sideration outside of and in addition to the statute or the rule of law; 
and the promise is implied rather from the consideration than from 
the statute. The statute or the rule establishes the duty, but the 
consideration raises the implied promise to perform that duty. For 
instance, where one town has been compelled to expend money in 
the necessary support of a pauper who belongs to another town, there 
is an implied promise by the latter town to pay the former one, be- 
cause the former has paid money which the latter ought to have paid. 
To be sure, without the statute there would be no duty to perform. 
But the existence of a duty does not of itself raise any implied prom- 
ise to perform it. There being a consideration in addition to the duty, 
the conditions exist from which the law presumes a promise to have 
been made.!# 

8. Coexistence of Express and Implied Contracts.—As in physics 
two solid bodies cannot occupy the same space at the same time, so 
in law and common sense there cannot be an express and an implied 
contract for the same thing existing at the same time. This is an 
axiomatic truth. It is only when parties do not expressly agree, that 
the law interposes and raises a promise.* ‘The same rule has been 
applied to benefits conferred under a special contract, with a third 
person. When there is a contract between two persons for the fur- 
nishing of services or goods to a third, the latter is not liable on an 
implied contract simply because he has received such services or 
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goods.1® As stated before, the rule that where the parties have come 
to an express contract none can be implied is established. But per- 
haps a more precise statement of the rule is that where the parties 
have made a contract for themselves, covering the whole subject- 
matter, no promise is implied by law.1* The mere fact that the par- 
ties have attempted to make an express contract but have not succeeded 
in making it enforceable with respect to some of its terms does not 
prevent the implication of a promise to pay for benefits conferred 
thereunder. The generally recognized doctrine is that it does not 
follow from the fact that a contract is invalid because the minds of 
the parties did not meet as to some of the essential terms thereof, 
either because of a mutual mistake or uncertainty therein, that a 
party thereto who furnishes material or renders services to the other 
party, relying upon the terms as he understood them, is without a 
remedy. In such case a promise to pay the reasonable value of the 
materials or services is implied.!8 Nor is the implication of a promise 
necessarily precluded by the mere fact that an enforceable contract 
had previously been entered into by the same parties. Under some 
circumstances the contract may be treated as having been abrogated, 
and a'recovery may be had on an implied promise to pay for benefits 
conferred thereunder.!® 

9. Executory and Executed Contracts.—Consensual contracts are 
either executory or executed. Unlike the distinction between express 
contracts and contracts implied in fact, the distinction between an 
executory contract and an executed contract is not based upon the 
evidence necessary to establish it. In fact, these terms may be used 
to describe different stages of the same contract. As an eminent 
jurist has observed, an executory contract is one in which a party 
binds himself to do, or not to do, a particular thing, whereas an exe- 
cuted contract is one in which the object of the agreement is per- 
formed.2® The distinction would seem to relate to the legal effect 
of a contract at two different stages. An executory contract, it is 
said, conveys a chose in action, while an executed contract conveys 
a chose in possession.?4_ What has been said with reference to an 
executed contract may be amplified by saying that an executed con- 
tract consists in the performance of everything necessary to be done 
according to the terms of the contract by the party contracting, so as 
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fullv te invest the party contracted with dominion over the thing 
parted with. Another distinction between an executory and an exe- 
cuted contract is that the former requires affirmative action for its 
establishment, but the latter remains in force until disaffirmed, the 
difference being that in the case of an executory contract the burden 
of proof is on the party seeking to enforce it, while in the case of 
an executed contract, the promisor, if he appears as the actor, must 
sustain the burden of proof in order to set aside the arrangement.® 

10. Void and Voidable Contracts.—Attention must also be direct- 
ed to the important distinction between void and voidable contracts. 
Much confusion has resulted from the lack of precision in the use 
of these terms, particularly from the use of the word “void” as the 
equivalent of “voidable.” ® A contract which the law denounces as 
void is necessarily no contract whatever, and the acts of the parties 
in an effort to create one in no wise bring about a change of their 
legal status. The parties and the subject matter of the contract re- 
main in all particulars just as they did before any act was performed 
in relation thereto. Of course, an action cannot be maintained for 
damages for the breach of a void contract. A void contract is a 
mere nullity. It is obligatory on neither party. It requires no dis- 
affirmance to avoid it, and cannot be validated by ratification. A 
contract wholly void is void as to everybody whose rights would be 
affected by it if valid.6 Where one of two mutually dependent pro- 
visions of a contract is void, the parties are not bound by the other 
provision.? A voidable contract, on the other hand, binds one party 
but not the other. It is valid until it is avoided by the party entitled 
to avoid it. Until disaffirmed it is binding. The defect therein may 
be cured by ratification by the party at whose instance | might have 
been avoided. A person’s title under a valid contract which is coupled 
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VIII. MoprricaTion on MERGER 


298. Modification Generally.—It is entirely competent for the par- 
ties to a contract to modify or waive their rights under it and ingraft 
new terms upon it.19 Jor instance, the time fixed for performance 
may be enlarged by subsequent agreement.2® A subordinate and 
separable part of the contract may be waived or modified by the par- 
ties without a cancellation or avoidance of the whole contract. When 
a building is in process of construction, and additions or alterations 
are made, the original contract, unless it be so entirely abandoned that 
it is impossible to trace it and say to what part of the work it shall 
be applied, is held still to exist, and to be binding on the parties so 
far as it can be followed. The additions or alterations, if the expense 
of the work is thereby increased, may be the subject of a new contract, 
either express or implied, but they do not affect the original contract, 
which still remains in force.2 However, a contract cannot be modified 
without the assent of both parties. Therefore two parties to a con- 
tract cannot bind other parties thereto by an independent agreement 
in reference to the original contract. Nor can a contract for the 
delivery of specific articles be converted into one for payment of 
money without the consent or default of the contractor or promisor.® 

299. Contract in Writing.—It is true that a simple contract com- 
pletely reduced to writing cannot be contradicted, changed, or modi- 
fied by parol evidence of what was said and done by the parties to it 
at the time it was made, because the parties agreed to put the con- 
tract in writing and to make the writing part and evidence therecf. 
The very purpose of the writing is to render the agreement more 
certain and to exclude parol evidence of it. Nevertheless, by the rules 
of the common law, it is competent for the parties to a simple contract 
in writing, before any breach of its provisions, either altogether to 
waive, dissolve, or abandon it, or to add to, change, or modify it, or 
vary or qualify its terms, and thus make it a new one. In such case 
the contract must be proved partly by the written and partly by the 
subsequent oral contract which has thus been incorporated into and 


19. Holyfield v. Harrington, 84 Kan. 
760, 115 Pac. 546, 39 L.R.A.(N.S.) 
131; Ilhinois Cent. R. Co. v. Manion, 
113 Ky. 7, 67 S. W. 40, 101 A. S. R. 
345; Bryant v. Crosby, 36 Me. 562, 
58 Am. Dec. 767; Linz v. Schuck, 106 
Md. 220, 67 Atl. 286, 124 A. S. R. 481, 
14 Ann. Cas. 495, 11 L.R.A.(N.S.) 
789; Lane v. Winthrop, 1 Bay (S. C.) 
116, 1 Am. Dec. 599; Smith v. Tunno, 
McCord, Eq. (S. C.) 443, 16 Am. Dee. 
617. 

20. Parmelee v. Thompson, 45 N. Y. 
58, 6 Am. Rep. 33. 


1. Davis v. Com., 164 Mass. 241, 41 
N. EB. 292, 30 L.R.A. 743. 

2. McKinney v. Springer, 3 Ind. 59, 
54 Am. Dee. 470. 

3. Ingham Lumber Co. v. Ingersoll, 
93 Ark. 447, 125 8. W. 139, 20 Ann. 
Cas. 1002. 

4. Sargeant v. Daunoy, 14 La. 43, 
33 Am. Dec. 573; Palmer v. Fogg, 35 
Me. 368, 58 Am. Dee. 708. 

5. Smith ». Davis, 1 Wis. 447, 60 
Am. Dee. 390, 
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made part of the original one. The reason for this seems to be that 
simple contracts, whether written or otherwise, are of the same dignity 
in contemplation of law, and therefore the written contract may be 
changed, modified, or waived in whole or in part by a subsequent one, 
express or implied. Thus the time for the performance of a written 
contract may be extended by parol.? Moreover, though the parties 
to a contract may stipulate that it is not to be varied except by an 
agreement in writing, they may, by a subsequent contract not in 
writing, modify it by mutual consent. One who has agreed that he 
will only contract by writing in a certain way does not thereby pre- 
clude himself from making a parol bargain to change it. There can 
be no more force in an agreement in writing not to agree by parol 
than in a parol agreement not to agree in writing, and every agree- 
ment of that kind is ended by the new one which contradicts it.® 
300. Contract under Seal.—By the common law a contract under 
seal could not: be modified or abrogated by a subsequent agreement 
unless the latter was also sealed. The rule was founded upon public 
policy. It was not regarded as safe or prudent to permit the contract 
of parties which had been carefully reduced to writing and executed 
under seal to be modified or changed by the testimony of witnesses as 


6. Deshazo v. Lewis, 5 Stew. & P. 
(Ala.) 91, 24 Am. Dee. 769; Shriner 
v. Craft, 166 Ala. 146, 51 So. 884, 139 
A. S. R. 19, 28 L.R.A.(N.S.) 450; 
Spann v. Baltzell, 1 Fla. 301, 46 Am. 
Dec. 346; Atwell v. Miller, 11 Md. 348, 
69 Am. Dee. 206; Baltimore Pearl 
Hominy Co. v. Linthicum, 112 Md. 27, 
75 Atle (3h,,196 An. be 383, 20 Ann, 
Cas. 1325; Cummings »v. Arnold, 3 
Mete. (Mass.) 486, 37 Am. Dee. 155; 
Hastings v. Lovejoy, 140 Mass. 261, 2 
N. E. 776, 54 Am. Rep. 462; Taylor v. 
Finnigan, 189 Mass. 568, 76 N. E. 203, 
2 L.R.A.(N.S.) 973; Abell v. Munson, 
18 Mich. 306, 100 Am. Dec. 165; Lee 
v. Hawks, 68 Miss. 669, 9 So. 828, 13 
L.R.A. 633; Pratt v. Morrow, 45 Mo. 
404, 100 Am. Dec. 381; Henning v. 
U. S. Insurance Co., 47 Mo. 425, 4 
Am. Rep. 332; Grafton Bank v. Wood- 
ward, 5 N. H. 99, 20 Am. Dec. 566; 
Taylor v. Seaboard, ete., R. Co., 99 N. 
C: 185, 5 8S. E..750,6 ALS. BR. 509; 
Harris v. Murphy, 119 N. C. 34, 25 
S. E. 708, 56 A. 8. R. 656 and note; 
Thursten v. Ludwig, 6 Ohio St. 1, 67 
Am. Dee. 328; Solomons v. Jones, 3 
Brev. (S. C.) 54, 5 Am. Dec. 538; 


27 Am. Dec. 323. And see EvIDENCE. 

Compare Adams v. Nichols, 19 Pick. 
(Mass.) 275, 31 Am. Dee. 137, wherein 
it was said that executory parol agree- 
ments to vary or modify the terms of 
a written contract, are not operative 
to produce that effect. 

In Baker v. Whiteside, Breese (Ill.) 
174, 12 Am. Dec. 168, there is a state- 
ment to the effect that the terms of a 
written agreement cannot be changed 
by parol, but that the time of its per- 
formance may be extended. But this 
statement seems to have been made in 
reference to a contract under seal. 

7. Blood v. Goodrich, 9 Wend. (N. 
Y.) 68, 24 Am. Dec. 121; Friess v. 
Rider, 24 N. Y. 367, 82 Am. Dec. 308; 
Cummins v. Beavers, 103 Va. 230, 48 
S. E. 891, 106 A. S. R. 881, 1 Ann. 
Cas. 986. 

8. Illinois Cent. R. Co. v. Manion, 
AALS KGy ata Oa meV ie Oe OMAP AC I Semive 
345; New York L. Ins. Co. v. O’Dom, 
100 Miss. 219, 56 So. 379, Ann. Cas. 
1914A 583; Day v. Mechanics’ etc., 
Ins. Co., 88 Mo, 325, 57 Am. Rep. 416; 
Morrison v. Insurance Co. of North 
America, 69 Tex. 353, 6 S. W. 605, 5 


Vieary v. Moore; 2 Watts (Pa.) 451, A. 5S. R. 63. 
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to the parol statements or agreements of the parties. But this rule 
was subject to many modifications and apparent exceptions. If the 
contract varying the terms of or abrogating the specialty had been per- 
formed, so that one of the parties had received the full benefit of the 
change, he was not permitted to avail himself of the default of the 
other party. It was said that when an executed parol agreement was 
set up, it was not the agreement alone, but the thing done under it, 
that was effectual.1° A parol enlargement of the time for performance 
of a covenant in a sealed instrument has been declared to be good.!} 
Moreover, the tendency of modern judicial decision has been to apply 
the same rule in this respect to sealed instruments as to simple con- 
tracts.12_ In cases where a contract under seal may be modified by 
parol the remedy for a breach of the parol agreement is not by an 
action on the sealed instrument but on the new agreement.!% 

301. Necessity of Consideration.—It has been said that a provision 
of a contract may be waived without a new consideration.14 But while 
there are some expressions in the cases which seem to dispense with the 
necessity of a consideration for a modification of a contract, yet a 
modification can be nothing but a new contract, and must be supported 
by a consideration like every other contract.1® Where a written con- 
tract is either totally abandoned and annulled, or simply altered or 
modified in some of its terms, this is done and can be done only by a 
distinct and substantive contract between the parties, founded on some 
valid consideration. Among the multifarious oral negotiations of 
parties in reference to their mutual stipulations in written contracts, it 
sometimes requires much nicety of discrimination to draw the line of 
distinction between those which are valid and effectual as alterations or 
modifications ef the terms of written contracts, and those which are 


9. Dickerson v. Ripley County, 6 
Ind. 128, 63 Am. Dee. 373; Pratt v. 
Morrow, 45 Mo. 404, 100 Am. Dee. 
381; McKenzie v. Harrison, 120 N. Y. 
260, 24 N. HE. 458, 17 A. S. R. 638, 8 
RAS 257, 

10. Dickerson v. Ripley County, 6 
Ind. 128, 63 Am. Dec. 373; Munroe v. 
Perkins, 9 Pick. (Mass.) 298, 20 Am. 
Dec. 475; Pratt v. Morrow, 45 Mo. 
404, 100 Am. Dee. 381. 

An executed parol agreement modi- 
fying a contract under seal will be up- 
held. McKenzie vy. Harrison, 120 N. 
Y. 260, 24 N. E. 458,17 A. S. R. 638, 
8 L.R.A. 257. 

11. Langworthy v. Smith, 2 Wend. 
(N. Y.) 587, 20 Am. Dec. 652. 

12. Hastings v. Lovejoy, 140 Mass. 
261, 2 N. E. 776, 54 Am. Rep. 462. 


13. Ford v. Campfield, 11 N. J. L. 
327, 20 Am. Dec. 589. 

The remedy is on the agreement en- 
larging the time, and not on the cove- 
nant itself, where there is an enlarge- 
ment of a condition precedent. Lang- 
worthy v. Smith, 2 Wend. (N. Y.) 
587, 20 Am. Dee. 652. 

14. A release from a contract to run 
a bus from passenger trains to a hotel 
is valid without any new and independ- 
ent consideration to support it. Hath- 
away v. Lynn, 75 Wis. 186, 43 N. W. 
956, 6 LL. RUA 51: 

15. Shriner v. Craft, 166 Ala. 146, 
51 So. 884, 139 A. §. R. 19, 28 L.R.A. 
(N.S.) 450; Pratt v. Merrow, 45 Mo. 
404, 100 Am. Dee. 381; Smith v. 
Tunno, 1 McCord Eq. (S. C.) 443, 16 
Am. Dee. 617. 
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mere pollicitations, or nuda pacta, and therefore of no binding valid- 
ity. This, however, is a mistake. A valid consideration is an essen- 
tial and indispensable element in every binding agreement. If a 
written contract is altered by agreement, such agreement must have 
the essential ingredients of a binding contract; and although it may 
have reference to, and indeed embody, the terms of the written con- 
tract, yet it must be founded on a new and distinct consideration 
of itself. When the oral agreement of parties amounts to a waiver 
or discharge of mutual stipulations in a written contract, either in 
whole or in part, the discharge of each by the other from the obli- 
gations of the contract may furnish a sufficient consideration. For- 
bearance, or extrinsic considerations, may exist to furnish sufficient 
legal foundation for an alteration, by verbal agreement, of the stipu- 
lations in a prior existing contract. An agreement by one person 
to discharge another from the obligations of a wriiten contract, as 
a matter purely ex gratia and in the nature of a donation, would 
be of no binding validity as a mere executory agreement, and to be 
effectual must be fully executed by an actual release or surrender 
of the contract, in writing. There is a class of cases, however, where 
a written contract may be altered or modified by a mere oral agree- 
ment which, at its inception, or as a mere executory agreement, would 
have no binding effect, yet by being acted upon by the parties until 
it would work a fraud or injury to refuse to carry it out, becomes 
binding and effectual as a contract.1® Accordingly, it has been 
declared that the subsequent promise of a creditor to accept payment 
of his debt in a particular mode is not binding upon him, and that 
he has a legal right at any time to decline further execution of the 
contract, and recover such part of the old debt as remains unpaid, 
although this conclusion does not affect cases of a secondary contract 
executed on the part of the debtor or so far executed ‘that he cannot 
recede from it without great inconvenience.!’ It is generally held that 
a consideration is necessary to support an agreement for an extension 
of the time of performance.!8 An oral agreement to enlarge the 
time or change the place of performance fixed by a written contract 
must be subsequent to the time of the execution oi the latter, and 
constitute an independent agreement of itself, acquiring its bind- 
ing effect either from an existing consideration at the time, or from 
having been acted upon by the parties until it could not be disregarded 
by one party without working an injury to the other party.!9 


16. Thurston v. Ludwig, 6 Ohio St. 33; Olmstead v. Latimer, 158 N. Y. 


1, 67 Am. Dec. 328. BIS), Gs) IN, 1B, By 4S IDeA, Gels (Cini 
17. Bates v. Starr, 2 Vt. 536, 21 mins v. Beavers, 103 Va. 230, 48 S. E. 
Am. Dee. 568. 891, 106 A. S. R. 881, 1 Ann. Cas. 


18. Bradford v. Marbury, 12 Ala. 986. 
520,-46 Am. Dec. 264; Parmelee v. 19. Thurston v. Ludwig, 6 Ohio St. 
Thompson, 45 N. Y. 58, 6 Am. Rep. 1, 67 Am. Dee. 328, 
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302. Sufficiency of Consideration.—Generally speaking, the suffi- 
ciency of the consideration for the modification of a contract would 
seem to be determined by the rules that govern the sufficiency of the 
consideration for an original contract. Thus the doing by one of 
the parties of something that he is not legally bound to do would un- 
doubtedly be a good consideration for the other’s promise to modify 
the terms of the contract.2° Moreover, the mutual obligations assumed 
by the parties, at the time of the modification, constitute a sufficient 
consideration, although if one of the parties does not assume any 
obligation or release any right a promise by the other is a nudum 
pactum and void.! That rule is applicable to a contract to do certain 
work for a fixed price. There appears to be no dissent from the propo- 
sition that the parties to such a contract may modify it by providing 
for additional work for the same compensation or for additional com- 
pensation for the same work. But because of the insufficiency of the 
consideration, a modification of the contract is ordinarily not effected 
by a promise to perform additional work for the same compensation,? 
or to pay additional compensation for the same work.? Great diffi- 
culty has been experienced in cases where the promise to pay addi- 
tional compensation is made in view of the other’s refusal to proceed 
with the work. The rule has been stated to be that the promise of a 
party to do, or the doing of, that which he is already under a legal 
obligation to do by the terms of a contract, is not a sufficient con- 
sideration to support the promise of the other party to pay extra 
compensation for the performance of the work. In some jurisdictions 
the courts adhere closely to the letter, and apparently the spirit, of 
the rule, and hold that in the absence of exceptional circumstances 
or unanticipated difficulties a promise to pay a contractor increased 
compensation for doing that which a contract binds him to do, is 
without consideration and consequently unenforceable. This con- 
clusion is sometimes influenced by the fact that a party who refuses 
to perform, and thereby coerces a promise from the other party to the 
contract to pay him an increased compensation for doing that which 
he is legally bound to do, takes an unjustifiable advantage of the 


20. The payment of usurious in- 
terest 1s a good consideration to sup- 
port a contract to extend the time of 
payment of a debt. Fleming v. Bar- 
den, 126 N. C. 450, 36 S. H. 17, 78 A. 
Sa lis aly Gal elinl, GHG. 

1. Shriner v. Craft, 166 Ala. 146, 
dl So. 884, 139 A. S, R19) 238 LAS 
(N.S.) 450; Linz v. Schuck, 106 Md. 
220, 67 Atl. 286, 124 A. S. R. 481, 14 
Ann. Cas. 495, 11 L.R.A.(N.S.) 789. 


In case of an agreement executory 
on both sides the time for performance 
may be extended by mutual agreement 
without any other or further consid- 
eration. 34 L.R.A. 34, note. 

2. Note: 34 L.R.A. 42-43. 

3. Davis v. Morgan, 117 Ga. 504, 
438. EL 732,97 ASS. Rsl71, GHLA.-A. 
148; Creamery Package Mfg. Co. »v. 
Russell, 84 Vt. 80, 78 Atl. 718, 32 
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necessities of the other party, and that there is no warrant for infer- 
ring that the parties have voluntarily rescinded or modified their 
original contract. Whatever may be said in favor of the logical 
basis of this rule, it must be conceded that it oftentimes blinds the 
eyes of the court to the practical situation in which one may be placed 
by the refusal of another to comply with his contract, and the de- 
cided advantage it may be to the former to pay an additional amount 
to secure a specific performance of the contract, rather than to abide 
by his legal remedy of an action for damages, even assuming that 
he would be able to collect the damages that he might recover. The 
rule, at best, rests upon the postulate, which is frequently contrary 
to the fact, that the remedy which the law affords is adequate to the 
damages which will be sustained by the failure to perform the original 
contract. The tendency of the rule, therefore, assuming that the 
parties are aware thereof, and are influenced solely by consideration 
of their legal rights, prevents the party not at fault from securing at 
an increased cost what he at least deems to be the practical advantage 
of a specific performance of the original contract, and leaves him 
merely the hope, very likely an illusory one, that he may, by enforc- 
ing his legal remedies, secure an equivalent by way of damages.é 
Such considerations have no doubt influenced the conclusion reached 
by some courts to the effect that a promise of additional compensation 
to the one who refuses to complete the contract may be enforced. 
Under this view, the completion of the work on the faith of the 
promise when he might have abandoned the work and thereby merely 
subjected himself to damages enables the promisee to recover such 
additional compensation. Under either view, a modification of the 
terms of the contract with respect to the services to be rendered, though 
comparatively slight, undoubtedly is a sufficient consideration for 
the promise.? Many cases may hkewise be taken out of the opera- 
tion of the doctrine relating to the performance of a duty on the 
ground that there was a compromise of an honestly disputed question 


concerning the original contract.§ 


4. Shriner v. Craft, 166 Ala. 146, 
bl So: $84; 139°A.S. FR. 19,28 LBA. 
(N.S.) 450 and note; Linz v. Schuck, 
106 Md. 220, 67 Atl. 286, 124 A. S. 
R. 481, 14 Ann. Cas. 495 and note, 11 
L.R.A.(N.S.) 789 and note. 

Note: 34 L.R.A. 38. 

5. Note: 11 L.R.A.(N.S.) 796. 

6. Munroe v. Perkins, 9 Pick. 
(Mass.) 298, 20 Am. Dee. 475, limited 
in Parrot v. Mexican Cent. R. Co., 207 
Mass. 184, 93 N. E. 590, 34 L.R.A. 
(N.S.) 261; Abbott v. Doane, 163 
Mass. 433, 40 N. E. 197, 47 A. 8S. R. 


Moreover, where the party refus- 


465, 34 L.R.A. 33 and note; Evans v. 
Oregon, ete., R. Co., 58 Wash. 429, 
108 Pace. 1095, 28 L.R.A.(N.S.) 455. 

Notes: 11 L.R.A.(N.S.) 792; 14 
Ann. Cas. 500. 

7. Shriner v. Craft, 166 Ala. 146, 
51 So. 884, 139 A. S. R. 19, 28 L.R.A. 
(N.S.) 450 and note; Davis v. Morgan, 
117 Ga. 504, 43 S. E. 732, 97 A. S. R. 
171, 61 L.R.A. 148. 

Note: 34 L.R.A. 37. 

8. Notes: 11 L.R.A.(N.S.) 757; 28 
L.R.A.(N.S.) 451. 
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ing to complete his contract does so by reason of some unforeseen and 
substantial difficulties in the performance thereof, which were not 
known or anticipated by the parties when the contract was entered 
into, and which cast upon him an additional burden not contem- 
plated by the parties, and the opposite party promises him extra pay 
or benefits if he will complete his contract, and he agrees to do so, 
the promise to pay is supported by a valid consideration. In such 
a case the natural inference arising from the transaction, if unmodi- 
fied by any equitable considerations, is rebutted, and the presump- 
tien arises that by the voluntary and mutual promises of the par- 
ties their respective rights and obligations under the original contract 
are waived, and those of the new or modified contract substituted 
for them. If the difficulties are unforeseen, and such as neither 
party contemplated, or from the appearance of the thing to be dealt 
with could have anticipated, it would be an extremely harsh rule 
of law that would hold there was no legal way of binding the owner 
of property to fulfil a promise made by him to pay the contractor 
such additional sum as the unforeseen difficulties cost him. When 
there is such a strong moral obligation to relieve the one who has 
undertaken the work, it would be making an exceedingly technical 
distinction to hold that the promise would have been binding if the 
original contract had been expressly rescinded, but that it is not bind- 
ing because there was no express or actual rescission, although the facts 
show that it was undoubtedly intended by the parties that neither 
should be held to the terms of the original contract.® | 

303. Merger of Debt.—In general, a higher security taken from 
the debtor himself extinguishes the original contract. This proceeds 
upon a presumption of law that it is taken in satisfaction of the orig- 
inal debt. There is some conflict of authority as to whether this 
presumption is conclusive, that is, whether there is an extinguish- 
ment per se. But the prevailing rule is that it is merely a question 
of intention. The question is, what did the parties mean by the 
transaction? Did they intend that the old security should remain 
open and the new one be merely collateral or additional; or did they 
intend to extinguish the former? ‘This intention is of course to be 
collected from the face of the instrument itself, where it so appears, 
and if it does not so appear, then frem the next best evidence; the 
only difference being, that in the former case the security itself proves 
the exception to the rule, and also the intention of the parties, while 
in the latter the party alleging the exception must prove it. In the 


9. Linz v. Schuck, 106 Md. 220, 67 495 and note, 11 L.R.A.(N.S.) 789, 
Atl. 286,124 A. S. R. 481,14 Ann. Cas. Note: 28 L.R-A.(N.S.) 451, 
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absence of other evidence of the intent, the law construes the higher 
security of the debtor himself as an extinguishment, because it gives 
a higher remedy. But where the debt does not have sufficient 
ground to support it as it originally stands, its substantial nature can- 
not be changed, or legal efficacy be imparted to it, by a mere change of 
form. Though the old debt is merged in the new one, it does not 
create a new contract, severed and absolved from its original con- 
sideration. In equity it must stand upon its original consideration, 
and when that fails it may be impeached, whatever may be its new 
form, if the party aggrieved can show sufficient reasons for not inter- 
posing his defense at an earlier stage of the transaction.!!_ Moreover, 
the taking of a second collateral security for the same debt upon the 
same property, even of a higher nature, does not extinguish or dis- 
charge the first. Adjudications for several centuries of cases of every 
variety of form have established the proposition that a subsequent 
security for a debt of equal degree with a former for the same debt 
will not extinguish it by operation of law. When the securities are 
of equal degree, they are held to be distinct and independent, al- 
though both are hens upon property. A debt is not honestly extin- 
guished until it is paid in cash or its equivalent, and to multiply 
artificial mergers will not further the cause of fair dealing. To make 
the second security an extinguishment or discharge of the first, there 
must be an express release, or, at least, a release implied from a cove- 
nant not to sue.!12, Although a simple contract is merged in a bond, 
covenant or othercontract by deed or record, the greater security is not 
merged in a lesser. A debt of record or by deed may be turned into 
a simple contract debt, but only upon some new consideration, and 
then the action must be upon the special agreement, and not upon 
an insimul computassent.18 


IX. ReEscission oR ABANDONMENT 


304. Rescission by Agreement Generally.—Persons competent to 
contract can as validly agree to rescind a contract already made as 
they could agree to make it originally.4* However, as a contract is 
made by the joint will of two parties, it can be rescinded only by the 
joint will of the two parties. It is obvious that one of the parties can 
no more rescind the contract, without the other’s express or implied 


10. Costar v. Davies, 8 Ark. 213, 46 69 Am. Dee. 551. 
Am. Dee. 311; Van Vleit v. Jones, 20 138. Young v. Hill, 67 N. Y. 162, 23 
N. J. L. 340, 43 Am. Dec. 633; Baker Am. Rep. 99. 
v. Baker, 28 N. J. L. 13, 75 Am. Dee. 14. Linz v. Sehuck, 106 Md. 220, 


243. 67 Atl. 286, 124 A. S. R. 481, 14 Ann. 
11. McDonald v. Ingraham, 30 Miss. Cas. 495, 11 L.R.A.(N.S.) 789. 
389, 64 Am. Dec. 166. Note: 74 Am. Dec. 657. 


12. Ladd v, Wiggin, 35 N. H. 424, 
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assent, than he alone can make it.!® But.if the parties agree to rescind 
the contract, and each one gives up the provisions for his benefit, the 
mutual assent is complete, and the parties are then competent to make 
any new contract that may suit them.!® Where the parties themselves 
have provided the terms on which their contract shall be abrogated, 
neither can dispense with them, without the consent of the other.!? 

305. Option to Rescind.—The assent of both parties to a rescission 
is sometimes expressed in the original contract, as where an option 
to rescind is given to one or both of the parties1§ A question of 
interpretation sometimes arises when such right to rescind is not 
given absolutely but for some specified cause. Such a question has 
arisen with respect to the right to revoke for good cause. The require- 
ment of “good cause” as something on which the right to revoke 
by one or the other should depend, has been declared to be too vague 
to be fairly intelligible. In such a connection, it has no such distinct 
sense as to furnish a common and intelligible criterion for the par- 
ties, or any determinate sense whatever. It is impossible to say that 
the wills of the parties concurred and that each meant exactly what 
the other did, or even to say what either meant. The room for dif- 
ference of opinion is immense, and the case is one where the parties 
have failed to express themselves in terms capable of being reduced 
+o lawful certainty by judicial effort. The effect of prescribing such a 
ground of revocation is that as the passage in question is ineffective on 
account of its radical uncertainty, there is nothing to detract from 
the exercise of the right of revocation at any time for cause assigned 
in good faith.19 

306. Rescission by Oral Agreement.—The parties to a written con- 
tract may not only modify it orally, but they may rescind it in the 
same manner,?° although evidence of rescission of a written contract 
by a subsequent parol agreement must be clear, positive, and above 
suspicion.! The doctrine of the common law is that a contract under 
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seal cannot be dissolved by a new parol executory agreement, although 
supported by a good and valuable consideration. Every contract, it 
was observed, ought to be dissolved by matter of as high a nature as 
the first deed.2 The application of this rule often produced great 
inconvenience and injustice, and the rule itself has been overlaid 
with distinctions invented by the judges of the common law courts to 
escape or mitigate its rigor in particular cases. But in equity the 
form of the new agreement is not regarded, and under the recent 
blending in some jurisdictions of law and equity, and the right given 
by the modern rules of procedure to interpose equitable defenses in 
legal actions, the common law rule has lost much of its former im- 
portance. It has been declared in some modern decisions that a con- 
tract under seal may be annulled by a new agreement by parol, fol- 
lowed by actual performance of the substituted agreement, whether 
made before or after the breach, and that a new agreement, although 
without performance, if based on a good consideration, will be a 
satisfaction if accepted as such.® 

307. Implied Rescission by Substituted Agreement.—A gain, a con- 
tract need not be rescinded by an express agreement to that effect. 
If the parties to a contract make a new and independent agreement 
concerning the same matter, and the terms of the latter are so incon- 
sistent with those of the former that they cannot stand together, the 
latter may be construed to discharge the former. One contract is 
rescinded by another between the same parties, when the latter is in- 
consistent with, and renders impossible the performance of, the former, 
but if, though they differ in terms, their legal effect is the same, the 
second is merely a ratification of the first, and the two must be con- 
strued together. Where the new contract is consistent with the con- 
tinuance of the former one, and only provides a new mode of dis- 
charging such former one, it has no effect unless or until it is per- 
formed.® Moreover, where parties enter into a contract, which if valid 
would have the effect, by implication, of rescinding a former contract, 
and it turns out that the second transaction cannot operate as the 
parties intended, it does not have the effect, by implication, of affect- 
ing their rights in respect to the former transaction.* 

308. Consideration for Agreement of Rescission.—It is always com- 
petent for the parties to rescind a subsisting simple contract by a 
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naked agreement to that effect.8 So far as the contract remains 
executory, it may be said that the agreement to annul on one side 
may be taken as the consideration for the agreement to annul on the 
other side, although a consideration is necessary to release a right of 
action which has accrued for a breach of the contract.9 Though there 
is authority to the effect that a new consideration is essential to sub- 
stitute one contract in the place of another,!® the correct rule is that 
there is a sufficient consideration when a new contract is substituted 
for an old one.!1!_ The mutual, unexecuted undertakings of an exist- 
ing contract are a sufficient consideration for the cancellation of such 
contract and the substitution of a new one with different terms, and it 
is immaterial that, for a moment during the interval, there is technical- 
ly a breach of the old agreement, since by the new agreement both 
parties treat the old one as an existing contract, and mutually agree to 
a rescission of it.” 

309. Invalidity of Contract or Failure of Consideration as Ground 
for Rescission.—A void contract need not be rescinded.1® Therefore 
if a person is ignorant of the contents of a written instrument from 
inability to read it, and signs it through mistake and misrepresenita- 
tion, without negligence on his part, the contract is void, and he 
need not rescind it to avoid it.!4 It is otherwise with respect to void- 
able contracts. As a contract induced by fraud is voidable,!® it may 
be rescinded by the party who has been defrauded.!® The right to 
rescind a contract induced by fraud is not affected by the fact that 
the person alleging the fraud may himself have been guilty of fraud. 
Accordingly, in an action for the rescission of a contract for the ex- 
change of horses on the ground of the defendant’s fraud, the defend- 
ant cannot set up the fraud of the plaintiff as a defense.17 But it 
has been said that if before the discovery of the fraud by the de- 
frauded party, full reparation of all injury has been made, or the 
probable consequential injury or prejudice to the rights of the party 
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defrauded have been fully arrested, the contract cannot be rescinded.}8 
It has also been said that the courts are vigilant to prevent the re- 
scission of a contract for fraud unless the fraud is admitted or proved 
by most satisfactory evidence.1® A court of common law is, however, 
equally competent with a court of equity to rescind and set aside 
contracts on the ground of fraud, where such ground can be estab- 
lished by the common-law rules of evidence.2° Like fraud, the 
complete intoxication of one of the parties renders the contract void- 
able at his option.! The contract may therefore be rescinded by 
him.? Again, a substantial failure of the consideration for a con- 
tract may justify its rescission. Thus, the death of a woman whose 
services and attendance are contemplated in a contract by which she 
and her husband agree to board, care for, and maintain a relative dur- 
ing life, makes such a substantial failure in the consideration that 
the relative is justified in rescinding the contract. 

310. Default in Performance as Ground for Rescission.—To the 
rule that rescission requires the assent of both parties there is a 
seeming exception in the case where a party breaks his contract. By 
his default he is, however, regarded as consenting to a rescission by 
the other party in case the latter should elect to do so. In a case 
in which the default is of such a nature as to justify the party not in 
default in terminating the contract, the defaulter is presumed to 
assent to such termination. The breach of one party may in such 
case be treated by the other as an abandonment of the contract au- 
thorizing him, if he chooses to do so, to disaffirm it, and thus the 
assent of both parties is sufficiently manifested.® Therefore where 
money is paid on a contract, which is executory on the part of him 
who receives the money, and he altogether fails to fulfil his part 
of the contract, the injured party has an election either to bring an 
action on the contract to recover damages for the non-performance, 
or to consider the contract as rescinded, and recover back the money 
paid, as had and received to his use. However, the party who seeks 
to rescind a contract because of the other’s default must show that 
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he had done all that he was required to do in order to entitle himself 
to a performance of it by the other party.’ 

311. What Default in Performance Warrants Rescission.—It is not 
every partial failure to comply with the terms of a contract by one 
party which will entitle the other party to abandon the contract at 
once. In order to justify an abandonment of it and of the proper 
remedy growing out of it, the failure of the opposite party must be 
a total one,—the object of the contract must have been defeated or 
rendered unattainable by his misconduct or default. For partial 
derelictions and nonperformance in matters not necessarily of first 
importance to the accomplishment of the object of the contract the 
party injured must seek his remedy upon the stipulations of the con- 
tract itself. Before partial failure of performance of one party will 
give the other the right of rescission, the act failed to be performed 
must go to the root of the contract,® or the failure to perform the 
contract must be in respect to matters which would render the per- 
formance of the rest a thing different in substance from that which was 
contracted for.!® It is said by some authorities, however, that there 
may be a rescission if there is a failure to perform a substantial part 
of the contract,!! or one of its essential terms.!2 It is, indeed, often 
quite difficult to determine whether a particular breach of one of 
the provisions or series of items therein by one of the parties in the 
course of performance discharges the injured party; but, in the ab- 
sence of express stipulations to the contrary, it seems to be quite 
generally maintained, at least by the better considered cases, that a 
breach which deprives the injured party of a benefit of but one of 
these subsidiary provisions or promises will not, as a rule, relieve him 
from such further performance as may be due from him under the 
contract, and he is left to redress his injury by an action for com- 
pensation in damages.!® ‘The fact that the default is in the first act 
to be done does not necessarily warrant a rescission. A default in that 
does not make it more certain than do other defaults that the party 
aggrieved cannot get exactly what he contracted for; for that default, 
as well as for others, he may be compensated by suit; and by that 
default, as readily as by others, he may obtain an unconscionable 
advantage, if he is entitled to rescind or retain the bargain as self- 
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interest may dictate. As evidence of repudiation or abandonment, 
nonperformance of the first thing required to be done may be more 
persuasive than if the promisor had partially carried out his con- 
tract, but, as a basis on which a right of rescission is to be supported, 
it cannot, merely because it is first in order of time, have any greater 
importance than later defaults! Although there is considerable 
difficulty in reconciling the decisions, there is conspicuous authority 
for the rule that a breach of contract which does not go to the entire 
consideration will not sustain a rescission. By this rule, compensation 
in damages for a breach less pronounced in its character is substituted 
for the remedy afforded by rescission.1® When a covenant goes only 
to a part of the consideration of a contract, is incidental and subordi- 
nate to its main purpose, and its breach may be compensated in dam- 
ages, such a breach does not warrant a rescission of the contract, but 
the injured party is still bound to perform his part of the agreement, 
and his only remedy for the breach consists of the damages he has 
suffered therefrom.!® But it is obvious that cases may arise where 
the duty is of such continuing character, and where the failure to 
observe it is at once so destructive of the objects of the contract and 
so impossible of a forced observance by law, that the courts will put 
an end to it at the instance of the aggrieved party.17 If the contract 
is entire in the sense that each and all its parts are interdependent, 
so that one part cannot be violated without violating the whole, a 
breach by one party of a material part will discharge the whole at 
the option of the other party; but if the contract be severable,— 
susceptible of division and apportionment,—the amount to be paid 
by the one party depending upon the extent of performance by the 
other, the mere failure to perform a part of the contract in strict com- 
pliance with its terms will not of itself necessarily authorize the party 
injured to refuse further performance. But in the case of a severable 
contract the circumstances attending the breach, the intention with 
which it was committed, and its effect on the other party and on the 
general object sought to be accomplished by the contract, must be 
considered in determining whether or not the breach will operate as 
a discharge. If the circumstances are such as manifest an intention 
on the part of the party in default to abandon the contract, or not to 
comply with its terms in the future, or if, by reason of the breach, the 
object sought to be effected is rendered impossible of accomplishment 
according to the original design of the parties, the breach will operate 
as a discharge of the whole contract unless waived. The right to 
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claim a discharge of the whole contract depends, not on whether the 
act constituting the breach was inconsistent with the terms of the 
contract, but whether it was inconsistent with an intention to be 
further bound by its terms, or whether the breach was such as to 
defeat the purpose of the contract.!8 It has frequently been decided 
that a contractor may treat the contract as rescinded where he is pre- 
vented from completing the contract by reason of the default of the 
other party in providing necessary materials for the work, as required 
by the contract.19 

312. Delay in Performance as Ground for Rescission.—In accord- 
ance with the rule that the breach of an independent covenant 
which does not go to the whole consideration of the contract, and 
is subordinate and incidental to its main purpose, does not entitle 
the injured party to rescind, the courts agree in holding that, where 
time is not expressly or by implication of the essence of the con- 
tract, the failure or inability of one party to perform within the 
time designated gives the other no right to rescind or abandon the 
contract, since such a breach does not defeat the object of the parties. 
Where performance upon a precise date is not vital and may be com- 
pensated in damages, mere delay, in the absence of fraud or the like, 
will not justify the other party in abandoning the contract. And, 
for the same reason, where it is made plain in advance that one party 
will not be able to perform upon the precise date stipulated (time not 
being made essential), the other party may not repudiate his obli- 
gation in advance.2° It has been decided that one seeking to rescind 
a mutual contract of which time is not of the essence, on the ground 
of delay by the other party in complying with its terms, must show 
either such wilful and intentional delay as will evince the intention 
of the party delaying to treat the contract as at an end, or that the 
delay has caused such damages as will render a decree of specific per- 
formance inequitable and unjust.1 But where time is of the essence 
of a contract, and one of the parties is net ready and able to perform 
his part of the agreement on the day fixed, the adverse party may elect 
to consider it at an end.? It has been said, moreover, that if, in a 
transaction in which prompt action was evidently contemplated by 
both parties, a week’s delay occurs in making either tender or pay- 
ment, a rescission of the contract by the mutual consent of the par- 
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ties may well be presumed in favor of either. Mutual delinquency 
gives rise to the presumption of mutual assent to a rescission.® 

313. Inability to Perform as Ground for Rescission.—The effect of 
a party’s act in voluntarily disabling himself from performing the 
contract is the same as if he had repudiated it. The disability must 
be so complete as to place it beyond the power of the defaulting party 
to perform his obligations in every material respect, so that, if the 
things contracted for are done in the best way the disabled party 
can do them, the contract, so performed, will be essentially another 
and different thing. However, the right to rescind a contract be- 
cause of the anticipated inability of the other party to complete the 
same within the time limit is exceptional, and is permitted only in 
cases where the future breach of the contract is conclusively es- 
tablished, as by an express and absolute refusal to continue in the 
performance of the contract, together with the failure further to per- 
form it, or some voluntary act which renders further performance 
impossible. In the absence of special provisions a suspicion or like-, 
lihood, however well founded, that one of the parties to the con- 
tract will be unable to complete it according to its terms affords no 
ground for rescinding the same while such party is still undertaking 
to perform it. Ordinarily the mere inability to perform does not 
constitute an anticipatory breach for which a contract may be re- 
scinded, or for which an action for the breach will lie, prior to the 
date fixed for the completion of the contract and while performance 
thereof is still being attempted. The disability must exist at the 
time of the renunciation as a legally accomplished fact, and not as 
a mere potentiality. It must clearly appear, not only that defendant 
could not do the work within the time, but that his failure in respect 
of this matter would be so material as to make his performance es- 
sentially different from his promise.® 

314. Repudiation of Contract as Ground for Rescission.—It is some- 
times said that a contract is considered to remain in force until it is 
rescinded by mutual consent, or until the opposite party does some 
act inconsistent with the duty imposed upon him by the contract, 
which amounts to an abandonment,® or that a contract will be treated 
as abandoned where the acts of one party, inconsistent with its exist- 
ence, are acquiesced in by the other.’ Evidently what is meant by 
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such statements is that one party may so wrongfully repudiate the con- 
tract as to authorize the other to renounce it and refuse to be longer 
bound thereby. | This happens when the conduct of one of the parties 
evinces an intention no longer to be bound by the contract. Merely 
because a given act or course of conduct of one party is inconsist- 
ent with the contract is not sufficient; it must be inconsistent with 
the intention to be longer bound by it. Every breach of a contract 
is, of course, inconsistent with the contract; but every breach by one 
party does not authorize the other to renounce it in toto. It would 
seem clear, on principle, that a mere declaration of a party of an 
intention not to be bound, or acts and conduct in repudiation of the 
contract, will not, of themselves, amount to a breach, so as to create 
an effectual renunciation of the contract; for one party cannot, by 
any act or declaration, destroy the binding force and efficacy of the 
contract. It is the party’s conduct evincing an intent to be no longer 
bound by the contract that is equivalent to consent to a rescission.§ 
Refusal to fulfil a contract must be absolute to be tantamount to an 
assent to its dissolution, and to authorize the other party to rescind it; 
such refusal must be in no way qualified, and should substantially 
amount to an avowed determination of the party not to abide by the 
contract.2 Under this rule, a building contractor who is wrongfully 
forbidden to conrplete his work may treat the contract as rescinded, and 
maintain an action of quantum meruit for the services and material 
furnished in the construction of the building.!® But the breach of 
contract which will justify the party not in default in abandoning 
performance and suing for damages on account of a breach by the 
other need not be of such a character as to render the further execu- 
tion of the contract by him impossible. If the other party refuses 
to treat it as subsisting and binding upon him, or by his act and con- 
duct shows that he has renounced it and no longer considers himself 
bound by it, there is in legal effect a prevention of performance by the 
other party. It would seem to be reasonable and just, that upon 
the repudiation of the contract by one party, the other shall be held 
justified in ceasing performance, stopping expenditure, and thus cur- 
tailing the damages which the other party would be ultimately liable 
to pay, and to permit recovery once for all of the damages that the 
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injured party will sustain by the nonperformance of the other party; 
the locus penitentie being kept open until the injured party elects 
to treat the contract as abandoned by the other, and brings suit as for 
nonperformance. While the conclusion should not be made to rest 
upon grounds of convenience to the parties, however just and equl- 
table, yet the defendant should not be heard to complain if, after acts 
and declarations evincing a clear determination to be no longer 
bound by or to perform the contract on his part, the other party 
treats it as abandoned by him. In such case it can make no difference 
whether a contract has been partially performed or the time for per- 
formance has not yet arrived.!!_ Notwithstanding the fact that a re- 
quest, suggestion or proposal of alteration or modification of a con- 
tract is not such a‘breach as gives a right of rescission,!® it has been 
said that if a default by one party in making particular payments or 
deliveries, except in cases of neglect, omission, or inadvertence, is 
accompanied with an announcement of intention not to perform the 
contract upon the agreed terms, or if the default is accompanied with 
a deliberate demand, insisting upon new terms different from the 
original agreement, the other party may treat the contract as being 
at an end, and that the defaulter may not escape the penalty of his 
act of repudiation, which the right of rescission inflicts, by manifest- 
ing at the time of the default a desire to have the injured party con 
tinue the performance notwithstanding such default. The intention 
of repudiation, under such circumstances, if in fact it exists, is none 
the less manifest because, perchance, the party in default may urge a 
continuance of performance.!® But the mere fact that building con- 
tractors, after the collapse of a partly completed structure, state that 
they are without sufficient funds to purchase material and guarantee 
payment of the laborers, and arrange with the owner to make advance 
payments, does not constitute an abandonment of the contract if 
they continue to work on the building under the contract.14 Where 
a party has partially performed a contract on his side, and a renun- 
ciation is made by the other party in the course of performance, or 
where such other party prevents or makes further performance impos- 
sible, the party injured may treat the contract as rescinded and sue at 
once on a quantum meruit to recover for what he has performed,!® 
or what has been paid by him.}® 


11. Lake Shore, ete, R. Co. v. 14. Nancola v. Hitaffer, 136 Ia. 341, 
Richards, 152 Ill. 59, 38 N. E. 773, 30 112 N. W. 382, 12 L.R.A.(N.S.) 864. 
IDR, Glee 15. Brady v. Oliver, 125 Tenn. 595, 

12. Turner v. McCormick, 56 W. Va. 147 S. W. 1135, Ann. Cas. 1913C 376 
161, 49 S. E. 28, 107 A. S. R. 904, 67 and note, 41 L.R.A.(N.S.) 606. 

[I ReA. 853. 16. Timmerman v. Stanley, 123 Ga. 

13. Johnson Forge Co. v. Leonard, 850, 51S. E. 760, 1 L.R.A.(N.S.) 379 
3 Penn. (Del.) 342, 51 Atl. 305, 94 and note. 

A, S. R. 86, 57 L.R.A. 225. 
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315. Election to Rescind Generally.—In cases in which certain 
acts or omissions of one of the parties give the other a right, the 
right to elect to rescind may be exercised only by the innocent party.’ 
The general rule is that the right to rescind must be exercised within 
a reasonable time,!8 although there is authority to the effect that the 
mere question of how much time a party to a contract has permitted 
to elapse is not necessarily determinative of the right to rescind, the 
important consideration being whether the period has been long 
enough to result in prejudice to the other party.19 The bringing of 
an action to obtain a decree of rescission or cancellation of a contract 
is itself a sufficient manifestation of an election to rescind.2® The 
bringing of an action to recover money paid is likewise sufficient evi- 
dence of an election to treat the contract as rescinded.!. But in order 
to set up the rescission of the contract as a defense to an action thereon 
some notice of rescission by the party is ordinarily required. The 
failure of a party to perform his part of a contract does not per se 
rescind it; the other party must within a reasonable time give notice 
of his intention to rescind. A formal or written notice is not neces- 
sary, but the law requires, on the part of him who would rescind, 
some positive act which shows such an intention.2 One having a 
right to return bonds given for property, and receive cash for them, 
if he is dissatisfied with them, sufficiently shows his dissatisfaction by 
tendering the bonds and demanding the cash.? After an election to 
rescind or not to rescind is once made, it is final and conclusive.* 
An election to rescind a contract waives the right to sue upon it.® 

316. Election to Rescind Fraudulent Contract.—The right to elect 
to rescind a contract on the ground of fraud belongs to the party 
who has been defrauded. The perpetrator of a fraud by which a 
contract has been induced has no right to rescind the contract.6 The 
right to avoid a contract on the ground of fraud is a privilege given 
to the injured party for his own protection, and it may be waived.? 
He may elect either to rescind or to affirm the contract. If a party 
who has been defrauded in the procurement of a contract elects, on 


17. Note: 50 Am. Dee. 675. (Ill.) 569, 33 Am. Dee. 426. 


18. Johnson v. McLane, 7 Blackf. 
(Ind.) 501, 43 Am. Dec. 102; Park v. 
Richmond & I. Turnpike Co., (Ky.) 
9 S. W. 252, 423, 1 L.R.A. 198. 

Notes: 50 Am. Dec. 675; 74 Am. 
Dec. 662. 

19. Basye v. Paola Refining Co., 79 
Kanaoo,l0ier ac 608, [oleAnno whe 
346, 25 L.t.A.(N.S.) 1302; Roberts v. 
James, 83 N. J. L. 492, 85 Atl. 244, 
Ann. Cas. 1914B 859. 

20. Note: 74 Am. Dee. 659. 

1. Herrington v. Hubbard, 1 Scam. 


2. Note: 74 Am. Dee. 659. 

3. Rose v. Monarch, 150 Ky. 129, 
150 S. W. 56, 42 L.R.A.(N.S.) 660. 

4. Notes: 50 Am. Dec. 675; 74 Am. 
Dec. 661. 

5. Kearney Milling, ete, Co. v. 
Union Pac. Ry. Co., 97 Ia. 719, 66 N. 
W. 1059, 59 A. S. R. 434. 

6. Gunther v. Ullrich, 82 Wis. 220 
BEINN: Whe tele oi) Ze Sie lite BRE 

7. Henry Christian Bldg. ete., As- 
soe. v. Walton, 181 Pa. St. 201, 37 
PML, PAL, BYE) ky IS), 1h, RLY 
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Again, a provision in a building contract that no payment shall be 
construed as an acceptance of defective work or improper materials 
does not mean that payment without objection may not be consid- 
ered in connection with other evidence of acceptance, but only that 
it does not of itself constitute an acceptance.15 ‘ 


Excuses for Nonperformance 


364. Difficulty, Inadvisability or Pecuniary Loss.—Inconvenience 
or the cost of compliance, though they might make compliance a 
hardship, cannot excuse a party from the performance of an absolute 
and unqualified undertaking to do a thing that is possible and law- 
ful. Parties sui juris bind themselves by their lawful contracts, and 
courts cannot alter them because they work a hardship. The rights 
of the parties must be measured by the contract which they themselves 
made. A contract is not invalid, nor is the obligor therein in any 
manner discharged from its binding effect, because it turns out to be 
difficult or burdensome to perform. Nor will unforeseen difficulties, 
however great, excuse him. The law regards the sanctity of con- 
tracts. It requires parties to do what they have agreed to do. If un- 
expected impediments lhe in the way, and a loss must ensue, it leaves 
the loss where the contract places it. If the parties have made no 
provision for a dispensation, the law gives none. It does not allow a 
contract fairly made to be annulled, and it does not permit to be 
interpolated what the parties themselves have not stipulated. The 
promisor may not be compelled to perform the undertaking, but he 
cannot, on account of the hardship of the undertaking, relieve him- 
self from the liability incurred by the contract.46 Accordingly, one 
who voluntarily enters into an absolute contract, without qualifica- 
tion or exception, to construct certain work according to certain speci- 
fications at a stipulated price must abide by his contract and perform 
his undertaking no matter at what cost, and cannot recover compen- 
sation for extra work made necessary by a fault in the specifications.17 
Likewise, in the case of a contract to superintend the erection of a 
building, the extravagance of the owners, or of their agents, in ex- 
ceeding the expenditure anticipated by the majority of the owners, 
furnishes no equitable reason why the contractors should not be paid 
the amount expended by them by the direction of the owners, plus 


15. Handy v. Bliss, 204 Mass. 513, Ptacek v. Pisa, 231 Ill. 522, 83 N. E, 
90 N. E. 864, 134 A. S. R. 673. 221, 14 L.R.A.(N.S.) 537; Nordyke, 
16. Cottrell v. Smokeless Fuel Co., etc., Co. v. Kehlor, 155 Mo. 643, 56 
148 Fed. 594, 78 C. C. A. 366, 9 S. W. 287, 78 A. S. R. 600; Matthews 
L.R.A.(N.S.) 1187; Marx v. Kilby Lo- v. American Cent. Ins. Co., 154 N. Y. 
comotive, ete., Works, 162 Ala. 295, 449, 48 N. E. 751, 61 A. S. R. 627, 
50 So. 136, 136 A. S. R. 24; Ingham 39 L.R.A. 433. 
Lumber Co. v. Ingersoll, 93 Ark. 447, 17. Leavitt v. Dover, 67 N. H. 94, 
125 S. W. 139, 20 Ann. Cas. 1002; 32 Atl. 156, 68 A. S. R. 640. 
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the commission provided for their services.18 The sale of steamers 
after making a contract for the supply of coal to them for one year 
will not relieve from the obligation to take the coal which their ordin- 
ary and accustomed use required.!® Moreover, doubts as to the solv- 
ency of a publishing corporation will not justify the breach of a con- 
tract to furnish it a book for publication. Nor is the disgrace attach- 
ing to the name of such corporation on account of the conduct of its 
former president and manager, whose name it bears, sufficient ground 
for breaking the contract.2° But although it has been declared that 
the closing of a public school because of the existence of an epidemic 
does not relieve the school authorities from the obligation to pay 
compensation to a teacher,! it has been decided, on the other hand, 
that an employee quitting service because of a prevailing dangerous 
epidemic, of such a character that a man exercising ordinary care 
and prudence would have been justified in leaving by reason of it, is 
excused for not fulfilling his contract, even though it appears that 
employees who continue at work in the same service were healthy and 
continued so.” 

365. Impossibility Generally.—In some cases there are statements 
to the effect that if the thing undertaken by the promisor cannot by 
any means be effected, performance is excused.? If these cases are to 
be understood as holding that the nonperformance of a contract is 
excused if its performance becomes subsequently impossible, they are 
supported by a statement of Lord Coke that if a lessee covenants to 
leave a wood in as good plight as it was at the time of the lease, and 
the trees are afterward overturned by a tempest, he is discharged of 
his covenant, quia impotentia excusat legem.* This view appears to 
be opposed to an ancient English decision wherein it was declared 
that where the law creates a duty or imposes a charge, and the party is 
disabled to perform it without his fault, and has no remedy over, 
there the law will excuse him, but that where a party by his own 
contract creates a duty or imposes a discharge upon himself, he is 
bound to make it good if he may, notwithstanding any accident by 
inevitable necessity, because he might have provided against it by 
his contract. That decision has frequently been referred to as a 


18. Schaefer v. Ely, 84 Conn. 501, 
80 Atl. 775, Ann. Cas. 1912D 899. 

19. Wells v. Alexandre, 130 N. Y. 
642, 29 N. HE. 142, 15 L.R.A. 218. 

29. C. F. Jewett Pub. Co. v. Butler, 
159 Mass. 517, 34 N. E. 1087, 22 
TayAR 253: 

1. Dewey v. Alpena School Dist., 
43 Mich. 480, 5 N. W. 646, 28 Am. 
Rep. 206. 

2. Lakeman v. Pollard, 43 Me. 463, 
69 Am. Dee. 77. 


3. Nordyke, ete., Co. v. Kehlor, 155 
Mo. 643, 56 S.-W. 287, 78 A. 3S. BR. 
600; Leavitt v. Dover, 67 N. H. 94, 
32 Atl. 156, 68 A. S. R. 640; Public 
School of Trenton v. Bennett, 27 N. 
J. L. 513, 72 Am. Dec. 373; Matthews 
y. American Cent. Ins. Co., 154 N. 
¥. 449; 48 NOW 751, 612A. S, R627, 
39 L.R.A. 433. 

4. Singleton v. Carroll, 6 J. J. 
Marsh. (Ky.) 527, 22 Am. Dec. 95. 

5. Middlesex Water Co. v. Knapp- 
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leading one, and as establishing the rule that where there is a positive 
contract to do a thing, not in itself unlawful, the contractor must 
perform it or pay damages for not doing it, although, in consequence 
of unforeseen accidents, the performance of his contract has become 
unexpectedly burdensome or even impossible. But this rule is ap- 
plicable only when the contract is positive and absolute, and not sub- 
ject to any condition either express or implied.?- The exceptions grow 
out of the mode of construing the contract, or affixing a condition, 
raised by implication from the nature of the subject, or from the 
situation of the parties. There are many contracts from which by 
their very nature a condition may be implied that a party will be 
relieved from the consequences of nonperformance in some slight 
particular, where the obligation is qualified, or when performance is 
rendered impossible without his fault. There may be in the nature 
of a contract an implied condition by which the contractor will be 
relieved from such unqualified obligation; and when, in such case, 
performance is without his fault rendered impossible, it may be ex- 
cused.!° By some authorities the implied conditions are limited to 
cases where the subsequent impossibility is imposed by law; where the 
continued existence of something is essential to the performance of 
the contract; and where services to be rendered are of a purely per- 
sonal nature, the life or health of the contracting party being essen- 
tial to the execution of the contract.1!_ But when it is admitted that 
implied conditions in an absolute contract may excuse nonperform- 
ance when performance has become impossible, the question whether 
subsequent impossibility is an excuse for nonperformance seems to 
become one of construction. Viewing the subject in this way, the 
conclusion reached in some modern decisions seems to be at variance 


mann Whiting Co., 64 N. J. L. 240, 
45 Atl. 692, 81 A. S. R. 467, 49 L.R.A. 
572; Creamery Package Mfg. Co. v. 
Russell, 84 Vt. 80, 78 Atl. 718, 32 
L.R.A.(N.S.) 135. 

6. Danenhower v. Hayes, 35 App. 
Cas. (D. C.) 65, 33 L.R.A.(N.S.) 698; 
Ptacek v. Pisa, 231 Il. 522, 83 N. EH. 
221, 14 L.R.A.(N.S.) 537; School Dist. 
No. 1 v. Dauchy, 25 Conn. 530, 68 
Am. Dec. 371; Beebe v. Johnson, 19 
Wend. (N. Y.) 500, 32 Am. Dee. 518 
and note; Cook v. McCabe, 53 Wis. 
250, 10 N. W. 507, 40 Am. Rep. 765; 
Brown v. Royal Ins. Co., 1 El. & El. 
853, 10200. ©. Le 853, 28 Li. Je Qo B. 
270, 5 Jur. N. S. 1255, 6 Eng. Rul. 
Cas. 597; Taylor v. Caldwell, 3 B. & 
6.1826, 113 -H., Ca.L. 826, 32,1. J. Q. 


Ba164,8 LaToN., S$. 306, LE Wok. (26, 
6 Eng. Rul. Cas. 603 and note. 

7. Cook v. McCabe, 53 Wis. 240, 10 
N. W. 507, 40 Am. Rep. 765; Taylor 
v. Caldwell, 3 B. & S. 826, 113 E. C. 
Li. 826, 32 LJ. QO. Bo 164, Sle I. 
N. 8. 356, 11 W. R. 726, 6 Eng. Rul. 
Cas._603. 

8. School Dist. No. 1 v. Dauchy, 25 
Conn. 530, 68 Am. Dee. 371. 

9. Buffalo & L. Land Co. v. Bellevue 
Land, ete., Co., 165 N. Y. 247, 59 N. 
1D), By bul Il, Coil. 

10. Stewart v. Stone, 127 N. Y. 
500, 28 N. BE. 595, 14 L.R.A. 215. 

11. Middlesex Water Co. v. Knapp- 
mann Whiting Co., 64 N. J. L. 240, 45 
Atl. 692, 81 A. S. R. 467, 49 L.R.A. 
5712. 

Note: 6 Eng. Rul. Cas. 611, 612. 
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with the rule as stated in the early English decisions. It has been 
said that the words of a mere general covenant will not be construed 
as an undertaking to answer for the happening, without the fault of 
the covenantor, of a subsequent event which renders performance of 
the covenant itself not merely difficult or relatively impossible, but 
absolutely impossible, owing to the act of God, the act of the law, 
or the loss or destruction of the subject-matter of the contract. Where 
performance is thus rendered impossible, the inquiry naturally arises 
whether there was a purpose to covenant against such an extraordi- 
nary, and therefore presumably unapprehended, event, the hap- 
pening of which it was not within the power of the covenantor to 
prevent. In other words, there can be no doubt that a man may, by 
an absolute contract, bind himself to perform things which subse- 
quently become impossible, or to pay damages for the nonperform- 
ance; and this construction is to be put upon an unqualified undertak- 
ing, where the event which causes the impossibility was or might 
have been anticipated and guarded against in the contract, or where 
the impossibility arises from the act or default of the promisor. But 
where the event is of such a character that it cannot reasonably be sup- 
posed to have been in the contemplation of the contracting parties 
when the contract was made, they will not be held bound by general 
words which, though large enough to include, were not used with 
reference to the possibility of the particular contingency which after- 
wards happens.!? 

366. Legal Prohibition—One of the conditions implied in a con- 
tract is that the promisor shall not be compelled to perform if perform- 
ance is rendered impossible by an act of the law. The inference is 
that the parties did not contemplate that damages should be paid for 
nonperformance in the event that performance was subsequently pro- 
hibited by law. The decisions of practically all jurisdictions are to 
the effect that where a contract, legal in its inception, becomes illegal 
by subsequent statutory enactment, the contract is wholly terminated 
as soon as the statute takes effect, even though the time specified for its 
performance has not yet fully expired, and no action can be main- 
tained by either party for failure to perform the obligations of the 
contract after the illegality has attached.1® But these authorities 


12. Krause v. Crothersville School Krause v. Crothersville School Trus- 


Trustees, 162 Ind. 278, 70 N. E. 264, 
102) A’ S. R. 203; 1 Ann. Cass 460; 
65 L.R.A. 111. 

Note: 14 L.R.A. 215. 

13. Cottrell v. Smokeless Fuel Co., 
148 Fed. 594, 78 C. C. A. 366, 9 
L.R.A.(N.S.) 1187; Morrow v. Camp- 
bell, 7 Port. (Ala.) 41, 31 Am. Dee. 
704; Macon, ete., R. Co. v. Gibson, 85 
Go, ies, 442, 21 As 8. K. 135;5 


tees, 162 Ind. 278, 70 N. E. 264, 102 
A. S. Re 203, 1. Anns Cas. 460. 265 
L.R.A. 111; American Mercantile 
Exch. v. Blunt, 102 Me. 128, 66 Atl. 
ZU 2 OAS ven Oo el Om Am nem Oase 
1022 and note, 10 L.R.A.(N.S.) 414 
and note; Middlesex Water Co. v. 
Knappmann Whiting Co., 64 N. J. L. 
240, 45 Atl. 692, 81 A. S. R. 467, 49 
L.R.A. 572; Lorillard v. Clyde, 142 
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hold merely that it is a general rule of law that where a contract 
is lawful when made, and a subsequent enactment renders perform- 
ance of it unlawful, neither party shall be prejudiced, and the contract 
is at anend. They do not hold that one party may take the property 
of another under a promise to pay for it, and still hold it, and not 
pay for it, if, by reason of an enactment of law after the contract is 
made, such party is prohibited from making payment in the article 
he contracted to pay with. The party obtaining the property in this 
way should be required to restore it, or to pay for it upon equitable 
terms.14 Moreover, a distinction must be made between a law which 
renders the performance of a contract unlawful altogether, and one 
which suspends the performance without condemning the subject 
of the contract. As to the former the rule is that neither party shall 
be prejudiced, but the contract shall be considered as at an end, its 
performance forbidden, and all the parties released from their obliga- 
tions. In the latter case, however, where a temporary restraint is 
put upon the performance, the contract must be considered as still 
in force, though dormant, and when the restraint is removed the old 
obligations revive, binding the parties to the complete performance 
of the contract previously made. The latter rule is especially applica- 
ble to cases arising under embargo laws. 

367. Act of God or Inevitable Accident Generally.—The theory 
that when a party by his own contract creates a charge or duty upon 
himself, he is bound to make it good, if he may, notwithstanding any 
accident by inevitable necessity, because he might have provided 
against it by his contract, is not infrequently applied where the im- 
pediment comes from the act of God. This rule, though it may be 
harsh in its operation, has been defended on the ground that where 
one of two innocent persons must sustain a loss, the law casts it upon 
him who has agreed to sustain it, or, rather, the law leaves it where 
the agreement of the parties has put it, and that the law will not in- 
sert, for the benefit of one of the parties, by construction, an exception 
which the parties have not, either by design or neglect, inserted in 
their agreement.!® In fact, there are statements in many decisions 
that a vis major or inevitable accident will not excuse the nonper- 
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964; Cowley v. Northern Pac. R. Co., 
68 Wash. 558, 123 Pac. 998, 41 L.R.A. 
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1255, 6 Eng. Rul. Cas. 597 and note. 

Note: 14 L.R.A. 215. 

14. Louisville, etc., R. Co. v. Crowe, 


156 Ky. 27, 160 S. W. 759, 49 L.R.A. 
(N.S.) 848, disapproving Cowley v. 
Northern Pac. R. Co., 68 Wash. 558, 
123 Pac. 998, 41 L.R.A.(N.S.) 559. 

15. Note: 10 Ann. Cas. 1025. 

16. Public School of Trenton v. 
Bennett, 27 N. J. L. 513, 72 Am. Dee. 
373; Middlesex Water Co. v. Knapp- 
mann Whiting Co., 64 N. J. L. 240, 
45 Atl. 692, 81 A. S. R. 467, 49 L.R.A. 
572. 
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formance of an absolute promise.!7 Conversely, it is asserted by other 
authorities that an act of God which renders performance impossible, 
will excuse nonperformance, or that, as is sometimes said, there is an 
implied condition in executory agreements to the effect that their 
performance shall not be rendered impossible by the intervention of 
unforeseen, accidental, and uncontrollable superior agencies, and that 
their performance will be excused when it is prevented by such an 
agency.18 The cases in which it is denied that an act of God or in- 
evitable accident excuses the nonperformance of a contract, generally 
consider the question as to who must bear the loss, and do not seem to 
be applicable to cases where performance is thereby rendered impos- 
sible, as by destroying the subject-matter, or disabling the person who 
is to perform. There is a distinction between cases in which a con- 
tract can be performed, notwithstanding the destruction of the sub- 
ject-matter of the contract by an inevitable accident, and cases in 
which the performance of the contract becomes impossible by the 
intervention of causes which human agency could not prevent.!® Even 
the courts which say that an act of God excuses the performance, de- 
clare that inevitable accident will not excuse the performance of a 
contract, where its essential purposes are still capable of substantial 
accomplishment, though literal performance has become physically 
impossible.2® To excuse nonperformance of a contract on the ground 


17. School Dist. No. 1 v. Dauchy, 
25 Conn. 530, 68 Am. Dee. 371; Sum- 
mers v. Hibbard, 153 Ill. 102, 38 N. 
E. 899, 46 A. S. R. 872; Huyett & 
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Co., 167 Ill. 233, 47 N. E. 384, 59 A. 
S. R. 272 and note; Adams v. Nichols, 
19 Pick. (Mass.) 275, 31 Am. Dee. 
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Minn. 280, 52 N. W. 530, 36 A. S. R. 
642, 17 L.R.A. 555; Mitchell v. Han- 
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1002 
312 


Gel. Cy Ts CONTRACTS . § 367 


of an act of God there must, even in the absence of statutory provi- 
sions, be no admixture of negligence or want of diligence, judgment, 
or skill on the part of the promisor.! Moreover, when performance 
becomes impossible by reason of contingencies which should have 
been foreseen and provided against in the contract, the promisor is 
heid answerable.2 Accordingly, a seasonable event, one which is like- 
ly to happen and which common prudence would provide for, is not 
such an extraordinary event as will constitute an act of God excusing 
performance.? An ordinary freshet is not such an act of God, in the 
legal sense, as protects a man against responsibility for the non-per- 
formanee of his contract. In construing a contract to deliver a speci- 
fied quantity of corn and fodder as early in the fall as the same will be 
dry enough to house, unavoidable accidents only excepted, the failure 
of crops, arising from drought, will not be deemed an accident ex- 
cusing the non-performance of the contract. In some jurisdictions it 
is declared by statute that where by a fortuitous event or irresistible 
force the debtor is hindered from giving or doing what he has con- 
tracted to give or to do, or is from the same causes compelled to do 
what the contract bound him not to do, no damages can be recovered 
for the nonexecution of the contract, unless the party in default has 
by his contract expressly or impledly undertaken the risk of the 
fortuitous event, or the irresistible force, or if the fortuitous event or 
irresistible force was preceded by some fault of the debtor, without 
which the loss would not have happened. Furthermore, there is no 
principle that would give absolution from the obligations of a con- 
tract to a party who has received from the other full consideration for 
a promise which the former has become unable to fulfil, and at the 
same time protect him in the enjoyment of the consideration paid. 
The act of God may properly lift from his shoulders the burden of 
performance, but does not enable him to keep the other man’s prop- 
erty for nothing.?- The act of God cannot excuse the failure to per- 
form a contract so as to give a person the right to recover upon it 
without performance, although for the purpose of a defense nonper- 
formance might be thereby excused. Again, an act of God inures as 
an excuse and relief of both parties to the contract; if it legally re- 


Vanderbilt, 28 N. Y. 217, 84 Am. Dec. 4. Doster v. Brown, 25 Ga. 24, 71 
333; Board of Education v. Townsend, Am. Dee. 153. 
63 Ohio St. 514, 59 N. E. 223, 52 5. McGehee wv. Hill, 4 Port. (Ala.) 
L.R.A. 868. 170, 29 Am. Dee. 277. 

1. Smith v. North American Transp. 6. Eugster v. West, 35 La. Ann. 
ete., Co., 20 Wash. 580, 56 Pac. 372, 119, 48 Am. Rep. 232. 
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leases the one from executing a work he has undertaken, it equally 
protects the other from paying for more than has been done.® 

368. Intention of Parties as Affecting Question Whether Act of 
God Is Excuse.—Aside from the distinction between an act of God or 
inevitable accident which renders performance impossible and one 
which merely causes loss, it would seem that, despite the conflicting 
language used by different courts, the question whether an act of 
God or inevitable accident excuses nonperformance cannot be an- 
swered categorically. Whether it will serve as an excuse seems to 
depend upon the intention of the parties as gathered from the con- 
tract. In fact, it has been suggested that in this connection the term 
“act of God” is an inaccurate expression, because, where it is an an- 
swer to a complaint of an alleged breach of contract that the thing 
done or left undone was so by the act of God, what is meant is that 
it was not within the contract.!° Moreover, it has been pointed out 
that the rule that when a party by his own contract creates a duty or 
charge upon himself, he is bound to make it good, notwithstanding 
any accident by inevitable necessity, correctly expresses the obligation 
of a contract, but does not aid in determining what duty was in fact 
assumed. The decisive question is what duty was assumed by the 
contract. Accordingly, it has been observed that it is entirely com- 
petent for a party to contract to do an act, if possible, and, in addi- 
tion, to agree to respond in damages if performance is rendered im- 
possible by irresistible forces; but that two different undertakings are 
thus involved. One contemplates the performance of the work; the 
other is a contract of indemnity. When one party desires work per- 
formed, and the other party, having facilities to do this work, is 
willing to undertake it, it will, in the absence of terms indicating a 
different intention, be inferred that the parties entering into a contract 
under these conditions contemplated the doing of that which was 
possible, and did not intend to enter into a contract of indemnity 
against a loss which might unavoidably occur wholly independent of 
the acts of the party undertaking to do the work. This view has 
been applied to an undertaking to maintain a boom along the bank of 
a river. The contractor, it has been decided, is under such a con- 
tract not liable for consequential damages in case of the destruction 
of the boom by an unprecedented flood, even though he may be 
bound to rebuild the boom.!!_ That under such a contract the con- 
tractor would be bound to rebuild the boom there would seem to be no 
doubt. This is indicated by the decisions with respect to the destruc- 


9. Doster v. Brown, 25 Ga. 24, 71 11. Coleman v, Mississippi, ete., 
Am. Dec. 153. Boom Co., 114 Minn. 443, 127 N. W. 
10. Krause v. Crothersville School 192, 131 N. W. 641, 35 L.R.A.(N.S.) 
Trustees, 162 Ind. 278, 70 N. EH. 264, 1109 and note. 
102 A. S. R. 203, 1 Ann. Cas. 460, 65 
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tion of a bridge by an unprecedented flood. A bridge destroyed in 
such a manner must be rebuilt by one who has contracted to keep 
it in repair or to replace it in case it is removed from any cause.!? 
However, it has been suggested that decisions to the effect that sub- 
stantial performance of covenants will be required where exact per- 
formance has become impossible, proceed on the theory that the cov- 
enantor did not, presumptively, by his general words, contract against 
that which afterwards rendered performance impossible, if caused by 
the vis major or the loss or destruction of the subject-matter. If he 
did not covenant against such possibilities, there is no basis for re- 
quiring him to perform as near as may be.!8 

369. Destruction of Subject-matter Generally.—The authorities 
establish the principle that where, from the nature of the contract, it 
appears that the parties must from the beginning have known that 
it could not be fulfilled, unless when the time for the fulfilment of the 
contract arrived, some particular specified thing continued to exist, 
so that, when entering into the contract they must have contem- 
plated such continued existence as the foundation of what was to be 
done, the contract is not, in the absence of any express or implied 
warranty that the thing shall exist, to be construed as a positive con- 
tract, but as subject to an implied condition that the parties shall 
be excused in case, before breach, performance becomes impossible 
from the perishing of the thing, without default of the contractor. 
There seems little doubt that this implication tends to further the 
great object of making the legal construction such as to fulfil the 
intention of those who entered into the contract. Men, in making 
such contracts, would generally, if it were brought to their minds, 
say that there should be such a condition. Accordingly, in the civil 
law such an exception is implied in every obligation of the class 
which is called obligatio de certo corpore. In the case of bailments 
this principle was applied by common-law judges at least as early as 
the Book of Assizes. The rule is, however, not limited to bailments. 
In all contracts in which the performance depends on the continued 
existence of a given person or thing, a condition is implied that the 
impossibility arising from the perishing of the person or thing shall 
excuse the performance. In none of the cases is the promise in 
words other than positive, nor is there any express stipulation that 
the destruction of the person or thing shall excuse the performance, 
but that excuse is by law implied, because from the nature of the 
contract it is apparent that the parties contracted on the basis of the 
continued existence of the particular person or chattel.!# For in- 


12. Mitchell v. Haneock County, 91 Trustees, 162 Ind. 278, 70 N. E. 264, 
Miss. 414, 45 So. 571, 124 A. S. R. 102 A. S. R. 203, 1 Ann. Cas. 460, 65 
706, 15 L.R.A.(N.S.) 833 and note. L.R.A. 111. 
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stance, a contract to let, at a stated daily price, a music hall for giv- 
ing a series of concerts, is conditional upon the continued existence 
of the hall, and is terminated by the destruction of the hall by fire. 
Likewise a contract for allotment of space in a department store 
is to be considered as necessarily contemplating the continued ex- 
istence of the building in which the space is allotted, so that destruc- 
tion of the building will operate to terminate the contract.1® By 
some courts the principle has been carried to the extent of holding 
that a guaranty by a third person of the dividends of a corporation 
for a definite period is based on the assumed existence and continu- 
ance of the corporation, and that therefore the dissolution of the 
corporation without the fault of the guarantor excuses the perform- 
ance of the contract.17 However, it has been suggested that the im- 
plication ought not to be said to be apparent, unless the eharac- 
ter of the contract is such as to disclose clearly such intention, and 
that there is danger that courts, in their desire to relieve contracting 
parties in hard cases, may extend it to contracts where the implica- 
tion is not apparent. In view of this consideration, it has been de- 
clared that a contract between the owners of three steamboats used 
as one line to pay an agent a specified salary for securing freight 
for such boats for the season, one-third to be paid by each owner, 
is not terminated as to the owner of one of the boats by its destruc- 
tion before the end of the term specified in such contract, and that 
such agent, upon the performance of his part of the contract, may 
recover the stipulated proportion of his salary from the owner of 
the vessel destroyed.18 Moreover, a firm that has engaged a clerk 
for a year is not absolved from its contract and obligation to retain 


102, 38 N. E. 899, 46 A. S. R. 872; L.R.A. 726; Yerrington v. Greene, 7 
Martin Emerich Outfitting Co. v. Sie- R. I. 589, 84 Am. Dee. 578; Cook ». 
gel, Cooper & Co., 237 Ill. 610, 86 N. McCabe, 53 Wis. 250, 10 N. W. 507, 
BH. 1104, 20 L.R.A.(N.S.) 1114; 40 Am. Rep. 765; Taylor v. Caldwell, 
Krause v. Crothersville School Trus- 3 B. & S. 826, 113 E. C. L. 826, 8 L. 
tees, 162 Ind. 278, 70 N. H. 264, 102 T. N. 8. 356, 32 L. J. Q. B. 164, 11 
A. S. R. 203, 1 Ann. Cas. 460 and W. R. 726, 6 Eng. Rul. Cas. 603 and 
note, 65 L.R.A. 111; Pinkham v. Lib- note. 
bey, 93 Me. 575, 45 Atl. 823,49 L.R.A. Notes: 38 Am. Rep. 208 et seq.; 14 
693; Anderson v. May, 50 Minn. 280, L.R.A. 216. 
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L.RA..555;>Cox-v. Martin; 75 Miss. 826, 113 H.C. by 826,032, 1 J. On B. 
229, 21 So. 611, 65 A. S. R. 604, 36164, 8 LT. N.S. 356, 11 W. Ro 726, 
L.R.A. 800; Middlesex Water Co. v. 6 Eng. Rul. Cas. 603. 
Knappmann Whiting Co., 64 N. J. L. 16. Martin Emerich Outfitting Co. 
240, 45 Atl. 692, 81 A. S. R. 467, 49 v. Siegel, Cooper & Co., 237 Ill. 610, 
L.R.A. 572; Stewart v. Stone, 127 N. 86 N. E. 1104, 20 L.R.A.(N.S.) 1114. 
Y. 500, 28 N. HE. 595, 14 L.R.A. 215; 17. Lorillard v. Clyde, 142 N. Y. 
Lorillard v. Clyde, 142 N. Y. 456, 37 456, 37 N. E. 489, 24 L.R.A. 113. 
N. E. 489, 24 L.R.A. 113; Pengra v. 18. Nicol v. Fitch, 115 Mich. 15, 72 
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his services at the agreed salary throughout the year, by the fact 
that its business house and stock of goods are destroyed by fire, and 
by the firm’s dissolution and retirement from business, where the 
contract does not reserve the power to discharge him for such rea- 
sons.49 Again, where one agrees generally to produce, by manu- 
facture or otherwise, a particular thing, performance being possible 
in the nature of things, he is not excused from performance by the 
destruction, before completion or delivery, of the thing, from what- 
ever cause, except the act of the other party.?° 

370. Destruction of Building Undergoing Repairs.—It is well set- 
tled that when work is to be done under a contract on a building 
which is not wholly the property of the contractor, or for which he is 
not solely accountable, as where repairs are to be made on the property 
of another, the agreement on both sides is upon the implied condition 
that the building shall continue in existence, and the destruction of 
it without the fault of either of the parties will excuse performance 
of the contract, and leave no right of recovery of damages in favor 
of either against the other. In such cases, from the very nature of 
the agreement as applied to the subject-matter, it is manifest that 
while nothing is expressly said about it, the parties contemplated the 
continued existence of that to which the contract relates. The implied 
condition is a part of the contract, as if it were written into it, and by 
its terms the contract is not to be performed if the subject-matter of 
it is destroyed, without the fault of either of the parties, before the 
time for complete performance has arrived.!_ Under this view, a con- 
tractor is released from his undertaking to repair an old building and 
construct an annex thereto, where, after the work is practically fin- 
ished and eighty per cent of the contract price received, the structure 
is so damaged by fire from lightning that completion is impossible 
without first restoring the old building; and this, although the con- 
tractor should have completed his contract before the fire, and although 
the contractee offers to restore the old building. Moreover, the ques- 
tion of the right of the owner to insure a building which another has 
contracted to repair and enlarge has no bearing upon the question of 
the liability of the contractor to comply with his contract after the 
building has been destroyed by lghtning.? 

371. Destruction of Building in Course of Erection.— However, it is 
well-established law, that where one contracts to furnish labor and 


19. Madden v. Jacobs, 52 La. Ann. note, 65 L.R.A. 111; Butterfield v. 
2107, 28 So. 225, 50 L.R.A. 827. Byron, 153 Mass. 517, 27 N. H. 667, 
20. Anderson v. May, 50 Minn. 280, 25 A. S. R. 654, 12 L.R.A. 571. 
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Trustees, 162 Ind. 278, 70 N. BE. 264, LRA. 111. 
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materials, and build a house on land of another, he will not ordinarily 
be excused from performance of his contract by the destruction of 
the building, without his fault, before the time fixed for the delivery 
of it. The destruction before completion of a house which a contractor 
had covenanted to furnish materials for, and to erect and complete, 
will not relieve him, for performance is not thereby rendered impos- 
sible, since he may build a new house? Neither the destruction of 
an incomplete building by a sudden tornado, nor its falling by reason 
of a latent softness of the soil which rendered the foundation inse- 
cure, necessarily prevents the performance of a contract to complete 
a building. If a party, for sufficient consideration, agrees to erect 
and complete a building upon a particular spot, and find all the ma- 
terials and do all the labor, he must erect and complete it, because 
he has agreed so to do. No matter what the expense, he must provide 
such a substructure as will sustain the building upon that spot until 
it is complete and delivered to the owner. If he agrees to erect a 
house upon a spot where it cannot be done without driving piles, he 
must drive them, because he has agreed to do everything necessary 
to erect and complete the building. If the difficulties are apparent on 
the surface, he must overcome them. If they are not, but become 
apparent by excavation, or the sinking of the building, the rule is the 
same. He must overcome them, and erect the building, simply be- 
cause he has agreed to do so—to do everything necessary for that 
purpose. One undertaking to erect a building in freezing weather, 
and to do a first-class job, cannot be relieved from his obligation be- 
cause of the settling of foundations due to the weather, at least if the 
owner is not at fault.» Where a builder has failed to comply with 
his agreement to construct and complete the building in accordance 
with the contract and the specifications, he must be held responsible 
for the loss, notwithstanding the fact that the house fell by reason of 
its weakness arising out of the defects in the specifications, and with- 
out any fault on the part of the builder. The obligation of one who 
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has undertaken to erect a building for another is not affected by a 
provision in his bond to the effect that neither he nor his surety shall 
be lable for any damage resulting from an act of God. Notwithstand- 
ing the destruction of a partially constructed building by a storm, the 
owner is under obligation to permit the builder to perform his contract 
by rebuilding the structure.* But a different rule has been applied 
in the case of a contract to perform a portion of the work and to fur- 
nish a portion of the materials required in the erection of a build- 
ing. It has been declared that such a contract is, upon the destruc- 
tion of the building after its partial completion, terminated, so that 
the contractor is under no obligation to perform the like work or 
furnish the like materials, should the person with whom he contract- 
ed conclude to re-erect the destroyed building. This conclusion is 
based on the theory that in such case the contractor’s undertaking 
and duty to go on and finish the work is upon an implied condition 
that the house, the product of their joint contributions, should remain 
in existence, and that the fact that the house was not in existence 
when the contract was made is immaterial.® 

372. Death.—Generally, the death of a party does not terminate 
a contract if it is not of a personal nature.? The parties may, of course, 
by express terms, agree that the contract shall be strictly a personal 
one, and thus, by the terms of the contract, exclude substituted per- 
formance. In such case the death of either party would, of course, 
terminate the contract.1® But to have this effect an express provision 
is not necessary. As already intimated, it is sufficient if the acts 
agreed to be done are of a personal nature. The case comes under the 
general principle that where the performance of a contract depends 
upon the continued existence of any particular person, and there is 
no warranty of such continued existence, performance is excused if 
before a breach of the contract its performance becomes impossible 
by reason of the death of such person. In contracts of this kind it 
is an implied condition that death shall dissolve the contract. The 
implication arises in spite of the unqualified character of the promis- 
sory words, because, from the nature of the contract, it is apparent 
that the parties contracted upon the basis of the continued existence 
of the particular person.1!_ If the contract is of a personal nature, 
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the implication is not necessarily negatived by the fact that there is 
a provision therein binding the promisor’s personal representatives, 
at least if such provision may be construed as imposing on them an 
obligation to answer for a breach committed by the promisor himself.” 
The test for determining whether a particular contract is discharged 
by death seems to be whether it is of such a character that it may be 
performed by the promisor’s personal representative.4® It must be 
admitted that the line of demarkation between the two kinds of con- 
tracts under consideration is not very clearly marked in some in- 
stances. No doubt the facts and circumstances of each particular case 
will be taken into account in determining whether the contract was 
purely personal in its nature, and therefore determined by the death 
of the party, or one which the personal representative could complete 
as well as the deceased could have done.!* As to some contracts, how- 
ever, the law is fairly well settled. Thus it has been determined that 
a contract to build a house does not involve such a personal relation 
that it may not be performed by persons other than the parties there- 
to, and is therefore not terminated by the death of one of such par- 
ties.15 On the other hand, a contract to marry is regarded as per- 
sonal in its nature, and is extinguished by the death of the promisor.1® 
It has frequently been said, moreover, that contracts for the perform- 
ance of personal services terminate upon the death of the party by 
whom the services are to be performed,!’ or that death terminates an 
executory contract when the peculiar skill or taste of the party makes 
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his continued existence essential to the completion of the contract.18 
Where distinctly personal services, requiring peculiar skill, are to be 
rendered by each of the contracting parties as inducements to the 
contract, the death of either of the parties is the death of the con- 
tract.19 But the fact that one of the parties to the contract is to render 
personal services does not necessarily have the effect of terminating 
the contract upon the death of the other party. For instance, whether 
a contract is terminated by the death of an employer must depenel 
upon the nature of the contract—whether it is one requiring the con- 
tinuing existence of the employer, for performance on his part, or 
one which can according to its spirit and meaning, be performed by 
his administrators.2° Moreover, a contract to pay for personal serv- 
ices to be rendered to a third person, either during a definite period 
or during the time ordinarily required for the rendition of such 
services, is not terminated by the death of the promisor.} 

373. Sickness.—As an excuse for the nonperformance of a con- 
tract, sickness is similar in its effect to death. Sickness will not ex- 
cuse the nonperformance of a contract which need not necessarily 
be performed in person. But where the act to be performed is one 
which the promisor alone is competent to do, the obligation is dis- 
charged if he is prevented by sickness from performing it.? It has 
been frequently affirmed, though this has been denied by some courts, 
that sickness is an act of God which will excuse the nonperformance 
of a contract. What the courts evidently meant to say was that it 
is an implied condition that performance shall be excused in case 
the person who alone is competent to perform is disabled by illness. 
Contracts for personal services, whether of the contracting party or of 
a third person, which require skill, and which can be performed only 
by the particular individual named, are not, in their nature, of abso- 
lute obligation under all circumstances. Both parties must be sup- 
posed to contemplate the continuance of the ability of the person whose 
skilled services are the subject of the contract, as one of the conditions 
of the contract. Contracts for personal services are therefore subject 
to this implied condition, that the person shall be able at the time 
appointed to perform them; and if without fault on the part of the 


18. Pinkham v. Libbey, 93 Me. 575, _—1. Barrett v. Towne, 196 Mass. 487, 
45 Atl. 823, 49 L.R.A. 693; Marvel 82 N. E. 698, 13 L.R.A.(N.S.) 643 and 
v. Phillips, 162 Mass. 399, 38 N. HE. note. ; 
1117, 44 A. S. R. 370, 26 L.R.A. 416; | 2. Wheeler v. Connecticut Mut. Life 
Cox v. Martin, 75 Miss. 229, 21 So. Ins. Co., 82 N. Y. 543, 37 Am. Rep. 
611, 65 A. S. R. 604, 36 L.R.A. 800; 594; Jennings v. Lyons, 39 Wis. 553, 
Blakely v. Sousa, 197 Pa. St. 305, 47 20 Am. Rep. 57. 


Atl. 286, 80 A. S. R. 821. Note: 14 L.R.A. 217. 
19. Blakely v. Sousa, 197 Pa. St. 3. Note: 4 L.R.A.(N.S.) 898, 899. 
305, 47 Atl. 286, 80 A. S. R. 821. . 4. Seully v. Kirkpatrick, 79 Pa. St. 


20. Yerrington v. Greene, 7 R. I. 324, 21 Am. Rep. 62. 
589, 84 Am. Dec. 578. 
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covenantor he becomes disabled, the obligation to perform becomes ex- 
tinguished. A contract for the performance of personal manual la- 
bor, requiring health and strength, must be understood to be subject 
to the implied condition, that health and strength remain. If by the 
act of God one half or three fourths of the strength of the contracting 
party is taken away, performance to the extent of his remaining abil- 
ity would be hardly thought to entitle him to the compensation for 
which he may have stipulated while an able-bodied man. There may 
be cases where the hazard of health is assumed by the employer. This 
might be regulated by known and settled usage. Generally, however, 
the right to wages depends upon the actual performance of labor. On 
the other hand, it is not expected that the laboring party should be 
subjected to any other loss where his inability arises from the visita- 
tion of Providence. Similarly no action lies on an agreement to pay 
for tuition for a specified time, if during the whole of such time the 
promisor was prevented by illness from attending or receiving the 
tuition.? Under the theory that illness is an act of God which ex- 
cuses performance, the disability incident to the illness must be such 
as cannot be foreseen. This rule has been applied in the case of a 
pregnant woman, who, having engaged to perform services for a 
year, is not, it has been declared, relieved from her obligation by con- 
finement incident to childbirth.§ 

374. Act or Omission of Adverse Party.—Nonperformance of a 
contract in accordance with its terms is excused if performance is 
prevented by the conduct of the adverse party.® If the impossibility 
of performance arises directly or even indirectly from the acts of 
the promisee, it is a sufficient excuse for nonperformance. This is 
upon the principle that he who prevents a thing may not avail him- 
self of the nonperformance which he has occasioned.19 Where one 
party repudiates in advance his obligations under the contract and 
refuses to be longer bound thereby, communicating such repudiation 
to the other party, the latter party is excused from further perform- 
ance on his part.41_ A renunciation of the agreement, by declarations 


5. Middlesex Water Co. v. Knapp- 
mann Whiting Co., 64 N. J. L. 240, 45 
Atl. 692, 81 A. 8. R. 467, 49 L.R.A. 
572; Spalding v. Rosa, 71 N. Y. 40, 
27 Am. Rep. 7; Yerrington v. Greene, 
7 R. I. 589, 84 Am. Dee. 578. 

Note: 6 Eng. Rul. Cas. 612. 

6. Dickey v. Linscott, 20 Me. 453, 
37 Am. Dec. 66. 

7. Stewart v. Loring, 5 Allen 
(Mass.) 306, 81 Am. Dec. 747. 

8. Jennings v. Lyons, 39 Wis. 553, 
20 Am. Rep. 57. 

9. Cottrell & Sons v. Smokeless Fuel 


Co., 148 Fed. 594, 78 C. C. A. 366, 9 
L.R.A.(N.S.) 1187; Marshall v. Craig, 
1 Bibb. (Ky.) 379, 4 Am. Dec. 647; 
Rankin v. Darnell, 11 B. Mon. (Ky.) 
30, 52 Am. Dee. 557; Sargent v. Dau- 
noy, 14 La. 438, 33. Am. Dee. 573; 
Meyer v. Frenkil, 116 Md, 411, 82 Atl. 
208, Ann. Cas. 1913C 875. 

10. Vandegrift v. Cowles Engineer- 
ing Co., 161 N. Y. 435, 55 N. EH. 941, 
48 L.R.A. 685. 

11. O’Neill v. Supreme Council, A. 
Liof i, 70 No J. 1410657 At 463, 
1 Ann. Cas. 422; Holt v. United States 
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or inconsistent conduct, before the time of performance, may give 
cause for treating it as rescinded, and excuse the other party from 
making ready for performance on his part, or relieve him from the 
necessity of offering performance in order to enforce his rights. It 
may destroy all capacity of the party, so disavowing its obligations, 
to assert rights under it afterward, if the other party has acted on such 
disavowal.!2 According to some courts, the only effect of the repudia- 
tion of a contract before the time for performance arrives is to dispense 
with an offer by the other party to perform, if such repudiation is not 
withdrawn before the stipulated time for performance.!® Nor would 
either law or equity exonerate the obligor from the payment of a note, 
or any part of it, merely in consequence of nonperformance by the 
obligee, when he is ready and willing to perform, and is prevented 
by the voluntary act of the obligor. The obligation cannot thus be 
impaired, or the contract be thus modified, without the assent or fault 
of the obligee. The rule that one party cannot, by his own voluntary 
act, deprive the other of the benefit. of his contract has been declared 
to be applicable to such a case. Under this rule it has been decided 
that where a person who employs an attorney to defend him against a 
criminal prosecution, and executes a note for the amount of the fee, 
commits suicide before his trial, the fact that the attorney is thereby 
prevented from performing the principal service for which the note 
was given is not a ground for impeaching the consideration, because 
the nonperformance resulted from the obligor’s own act.!* The refusal 
to perform his covenants by one party to a contract founded upon 
mutual conditions will excuse a want of entire and absolute prepara: 
tion by the other party. Moreover, voluntary absence of one party 
from the place assigned for performance is equivalent to a refusal to 
perform, and excuses the other party in suspending preparations for 
performance on his part, whenever such suspension would be the 
natural effect of just and reasonable inferences drawn by the latter 
from such absence and its attendant circumstances.!® Where the time 
of performance fixed by a contract is extended, the failure of either 
party to attend at the time fixed discharges the other, whether he made 
a tender at the time and place or not, and the fact that he gives a false 
reason for his subsequent refusal is immaterial.46 One who contracts 


Security Life Ins. Co., 74 N. J. L. 795, 
Cre Atl US Anny Cas. 1105; 11 
L.R.A.(N.S.) 100; Holt v. United Se- 
curity Life Ins., etc., Co., 76 N. J. L. 
HSomeAtl ole ciel Re Ae (NES) 69ih 
Hochster v. De La Tour, 2 El. & BI. 
678, 75 E.'C. L. 678, 17 Jur. 972, 22 
L. J. Q. B. 455, 6 Eng. Rul. Cas. 576. 

Note: 33 A. S. R. 795. 

12. Daniels v. Newton, 114 Mass. 


530, 19 Am. Rep. 384. 

13. Stanford v. McGill, 6 N. D. 
536, 72 N. W. 938, 38 L.R.A. 760. 

14. Mitcherson v. Dozier, 7 J. J. 
Marsh. (Ky.) 53, 22 Am. Dee. 116. 

15. Smith v. Lewis, 24 Conn. 624, 
63 Am. Dec. 180. 

16. Friess v. Rider, 24 N. Y. 367, 
82 Am. Dec. 308. 
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for the performance of an entire work for a gross sum is not respon- 
sible for the defective condition of a portion of the completed work 
if the defects are due to the failure of the adverse party to furnish 
materials or to the mistake of his agent who is directing the perform- 
ance of the work.17_ Similarly a contractor, employed to take down 
portions of a building, whose employees became demoralized and re- 
fused to work in the building on account of its weakened and danger- 
ous condition, resulting from the negligence of the owner and his 
architect in stripping off the sheathing, purlines, rafters, etc., so that 
spars fell and killed some of the contractor’s employees, may abandon 
his contract and recover damages against the owner.!§ Likewise where 
a tradesman agrees to put a tin roof, which he warrants to last twenty 
years, upon a building built upon a certain plan, and the plan is after- 
wards changed, the contract as first made is at an end; but if he agrees 
to put such a roof upon a building without specifying what kind, a 
change in the plan of the building after the making of the contract 
does not affect his hability.19 But it does not follow in every case of 
mutual and dependent covenants that upon a failure of one party to 
perform his covenant the other party will be exonerated or excused 
from performing his covenant. Before partial failure of perform- 
ance of one party will excuse the other from performing his contract, 
or give him a right of rescission, the act failed to be performed must 
go to the root of the contract.2 Again, a mine owner who undertakes 
to deliver a portion of the ore taken from the mine to certain persons, 
in consideration of their constructing a level to drain the mine in 
such a manner that the ore can be raised without trouble or incon- 
venience from the water, 1s not discharged from his obligation by the 
fact that the level is permitted to become and remain out of repair, 
if he is not at all prejudiced thereby, the level remaining sufticient 
for all practical purposes.? 

375. Act of Third Person.—Generally speaking, it may be said that 
where a party undertakes expressly for the performance of some act, 
his positive engagement casts upon him a duty, the discharge of which 
cannot be excused by showing his inability by reason of the lawful 
interference of some third person. By neglecting to qualify his con- 
tract, so as to make such an excuse available, he waives it as a de- 
fense against a recovery of damages for nonperformance.? It may be 
conceded that Congress in appropriating money to be paid out of the 


17. McConnell v. Corona City Wa- 
ver Co., 149 Cal. 60, 85 Pac. 929, 8 
L.R.A.(N.S.) 1171 and note. 

18. Lynch v. Sellers, 41 La. Ann. 
Dis mOMOO MOO OM An OG 

19. McGar v. Williams, 26 Ala. 469, 
62 Am. Dec. 739. 

20. Chamberlin v. Booth, 135 Ga. 


719; 70'S. ie 569) 35 TRANS.) 
M223 

1. Crawford v. Witherbee, 77 Wis. 
419, 46 N. W. 545, 9 L.R.A. 561. 

2. Reid v. Edwards, 7 Port. (Ala.} 
508, 31 Am. Dee. 720. Compare BatL- 
MENTS, vol. 3, pp. 88 e¢ seg.; LAND- 
LORD AND TENANT. 
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treasury of the United States to the states, can impose upon it any 
trust which it sees fit, and that the states, if they accept the money, 
are bound to carry these trusts into effect. Yet the fact that one of the 
conditions of the appropriation is that the money shall not be paid 
for services rendered by agents, and that the state has made a promise 
to thet effect, furnishes no excuse for the failure to pay for such serv- 
ices. A promise may, of course, be conditioned upon the act or 
consent of a third person. But the performance of an absolute prom- 
ise is not excused by the fact that a third person refuses or fails to 
take action essential to performance. Accordingly, one who engages 
accommodations at a hotel for a party, promising that they will occupy 
and utilize them, is personally lable for the contract price in case the 
party, upon arriving, refuses to accept the accommodations and goes 
elsewhere. The nonperformance of a contract ordinarily is not ex- 
cused by the mere fact that the promisor has no control over the third 
person. Therefore the existence of a strike does not excuse nonper- 
formance, in the absence of a stipulation relating thereto. On the 
other hand, it is undoubtedly a correct general proposition that, in 
the absence of a specific stipulation, where one has entered into the 
enjoyment of a right conferred by contract, an interference with such 
enjoyment on the part of a tortfeasor is not imputable to the grant- 
or.6 The question whether the act of a third person is an excuse may 
depend upon the interpretation of the contract. Thus it has been 
said that if a lessor covenants that the lessee shall hold and enjoy 
his term, without the entry or interruption of anyone whether such 
entry or interruption be lawful or tortious, he should be charged, 
because no other meaning can be given to his covenant; but that if 
a lessor covenants that the lessee shall quietly enjoy against all men, 
no action can be maintained against the former in case the latter is 
ousted by a public enemy or the land is tortiously entered upon by 
strangers; for it is unreasonable to suppose that a man should cove- 
nant against the tortious acts of strangers, impossible for him to pre- 
vent, or probably to attempt preventing. This illustration has been 
used as a basis for the conclusion that the lessee of a slave who cove- 
nants to return him at the end of a year, is discharged from such 
covenant, if the slave, without any fault or negligence of the hirer, 
runs away before the end of the term.’ 

376. Impossibility of Performing Alternative Promise.—In con- 
nection with contracts which allow the promisor to elect between two 


3. Davis v. Com., 164 Mass. 241, 41 A. S. R. 219, 12 Ann. Cas. 311 and 
N. E. 292, 30 L.R.A. 743. note, 3 L.R.A.(N.S.) 248. 

4. Dadenhower v. Hayes, 35 App. 6. Southern Iny. Co. v. Postal Tele- 
Cas; (D. ©.) 65, 33 L.R.A:(N.S!) 698 graph Cable Co. 156 N.C. 259, 72 


and note. S. E. 361, Ann. Cas. 1913A 224. 
5. Covington v. Kanawha Coal, ete, 7. Singleton v. Carroll, 6 J. J. 
Co., 121 Ky. 681, 89 S. W. 1126, 123 Marsh. (Ky.) 527, 22 Am. Dec. 95. 
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modes of performing, the question sometimes arises as to the effect 
of the impossibility of doing one of the alternative things. There 
would seem to be no doubt that where one alternative is impossible 
at the date of the contract, the other must be performed. Likewise, 
if before election one alternative becomes impossible by the act of a 
third party, the other must be performed.§ But if the condition of 
an obligation consists of two parts in the disjunctive, or is to do one 
of two things before or at a day certain, and both the things are 
possible at the time of making the obligation, and before the time of 
performance one of the things becomes impossible to be done by the 
act of the obligee, the obligation is discharged. However, whether 
performance is excused where one of the alternative things becomes 
impossible by the act of God is not so clear. There is authority to 
the effect that the obligor is excused from performing the other 
thing,! and that in such case the condition of a bond is saved not- 
withstanding the nonperformance.!!_ On the other hand, the rule 
has been stated to be that where a party is allowed, at his option, to 
perform his contract in one or the other of two modes, and one of 
those modes becomes impossible by the act of God, he is bound to 
perform it in the other mode. This rule rests upon the substantial 
reason that, so long as the contract is capable of performance in any 
mode contemplated by the parties, its performance cannot be said to 
have become impossible.!* 


Breach 


377. Generally.—In the obligation assumed by a party to a con- 
tract is found his duty, and his failure to comply with the duty con- 
stitutes the breach.!% The refusal of a party to recognize the exist- 
ence of a contract, or the doing of something inconsistent with its 
existence, may be treated as a breach thereof.14 Thus an agreement 
that a contract placing property in another’s hands for sale shall 
continue after the death of the owner, and that he will make a codicil 
to his will directing his executor to carry out its provisions, is broken, 
so as to subject the executor to damages, by a neglect to make the codi- 
cil, and the assertion by the executor and beneficiaries under the will 
of the right to have the property administered as if the contract had 
not been made.!® Similarly the refusal of one party to perform an 


§. Note: 6 Eng. Ral. Cas. 612. send, 63 Ohio St. 514, 59 N. E. 223, 
9. Marshall v. Craig, 1 Bibb. (Ky.) 52 L.R.A. 868. 
379, 4 Am. Dec. 647; Smith v. Durell, 13. Soule v. Weatherby, 39 Utah 


16 N. H. 344, 41 Am. Dee. 732. 580, 118 Pac. 833, Ann. Cas. 1913E 
10. Smith v. Durell, 16 N. H. 344, 75. 
41 Am. Dee. 732. 14, Howard v. Daly, 61 N. Y. 362 
11. Blake v. Niles, 13 N. H. 459, 38 19 Am. Rep. 285. ‘ 
Am. Dee. 506. 15. Mills v. Smith, 193 Mass. 11, 78 
12. Board of Hducation v. Town- N. KE. 765, 6 L.R.A.(N.S.) 865. 
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tract is interrupted by causes be- 
yond the control of either party, the 
parties are at liberty to abrogate it 
entirely, to modify or change it in 
any respect, or to replace it with a 
new agreement without other or fur- 
ther consideration than mutual con- 
sent. L.R.A.1915B 20 note. 

18 (p. 917). Agreement to Extend 
Time of Performance as Requiring 
Consideration. — Note: L.R.A.1915B 
14. 

19 (p. 917). Executed Contract 
Not Subject to Modification without 
New Consideration. — Note: L.R.A. 
1915B 55. 


§ 302 


20 (p. 918). Sufficiency of Con- 
sideration Generally—Where  per- 
sons have been doing business under 
a written agreement, and differences 
and contingencies arise which were 
not foreseen and provided for by tke 
agreement, and they thereafter make 
an additional or subsequent agree- 
ment, “in order to avoid complica- 
tions,” and for the purpose of fixing 
a basis on which their settlement 
shall be had, the recitals of such 
agreement show a sufficient consid- 
eration to support it. Russell v. 
Lambert, 14 Idaho 284, 94 Pace. 54, 
L.R.A. 1915B 20. 

Sufficiency of Consideration as 
Governed by Rules of Original Con- 
tracts.—Note: L.R.A.1915B 13. 

1 (p. 918). Mutual Obligations 
Assumed in Modified Contract.—The 
parties to an existing contract may 
change its term by a new agreement, 
and their mutual undertakings will 
constitute a sufficient consideration 
to support the new agreement, but if 
neither engages to do something that 
he was not previously bound to do, 
or surrenders anything to which the 
old contract entitled him, the new 
agreement will be lacking in consid- 
eration, and hence be without force 
or validity. L.R.A.1915B 13 note. 

6 (p. 919). Promise of Additional 
Compensation—If one refuses to 
perform his contract because there 
have arisen some unforeseen and sub- 
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stantial difficulties in performing it 
which were neither known nor antic- 
ipated by the parties when they 
entered into the contract, and which 
cast on him additional burdens not 
contemplated by the parties at the 
outset, the promise of the opposite 
party of extra or additional benefits 
if the contract shall be completed 
is supported by a valid considera- 
tion; but cases of this character form 
an exception to the general rule that 
a promise to do what one is already 
legally bound to do is insufficient 
consideration for another promise in 
return. L.R.A.1915B 45 note. 

8 (p. 919). Compromise of Dis- 
puted Questions as Sufficient Consid- 
eration. — Russell v. Lambert, 14 
Idaho 284, 94 Pac. 54, L.R.A.1915B 
20 and note; Kiler v. Wohletz, 79 
Kan. 716, 101 Pac. 474, L.R.A.1915B 
11 and note. 
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10 (p. 921). Merger of Debt; In- 
tention of Parties as Controlling.— 
Farmers’ Bank v. Groves, 12 How. 51, 
13 U.S. (L. ed.) 889. 

Accepting Higher Security for 
Debts as Extinguishment._-A promis- 
sory note given and received for and 
in discharge of an open account is a 
bar to an action on the open account, 
although the note be not paid. 
Sheehy v. Mandeville, 6 Cranch. 253, 
3) Us Ss (lyed:)) 215: 

Security under Seal as Extinguish- 
ing Simple Contract Debt.—Columbia 
Bank v. Patterson, 7 Cranch. 299, 3 
10h, Sb (Gb, Gol)) Bal. 

Giving Note for Pre-existing Debt. 
—It is generally true that the giving 
a note for a pre-existing debt does 
not discharge the original cause of 
action, unless it is agreed that the 
note shall be taken in payment. 
United States Bank v. Daniel, 12 Pet. 
32, 9 U.S. (L. ed.) 989. 

13 (p. 921). Merger of Joint 
Bond.—A judgment against one co- 
obligor is no merger of the bond, nor 
is it evidence in a suit against the 
other obligor. Their common liabil- 
ity to pay the same debt creates no 


Initial references in paragraphs are to note numbers in original text, 
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Abandonment of Contract a Ques- 
tion for Jury Where Evidence Con- 
flicting —Harper v. Battle, 180 N. C. 
375, 1048. EK. 658, 20 A.L.R. 357. 


$ 301 


15 yp. 916). Consideration as Es- 
sential to Support Modification.—See 
Minneapolis Threshing Mach. Co. v. 
Francisco, 106 Kan. 704, 189 Pac. 981, 
per Marshall, J., citing 6 R. C. L. p. 
916, § 301. 

16 (p. 917). Consideration Essen- 
tial to Validity of Contract Whereby 
Written Contract Is Annulled.—See 
Mathis v. Martin, 190 Ky. 728, 228 S. 
W. 431, per Thomas, J., citing 6 R. C. 
L. pp. 916, 917, § 301. 


$ 302 


1 (p. 918). Mutual Obligations 
Sufficient Consideration.—See Mathis 
v. Martin, 190 Ky. 728, 228 S. W. 
431, per Thomas, J., quoting 6 R. C. 
L. p. 918, § 302. 


IX. Rescission or Abandonment 
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14 (p. 921). Contract May Be 
Abandoned or Rescinded by Express 
or Implied Agreement of Parties.— 
See Eddy v. St. Charles Land Co., 271 
Fed. 254, per Walker, J., citing 6 R. 
C. L. p. 921, § 304; Reliance L. Ins. 
Co. v. Thayer, 84 Okla. 238, 203 Pace. 
190, per Miller, J., quoting 6 R. C. L. 


p. 921, § 304. 
15 (p. 922). Contract Can Be 
Rescinded Only by Joint Will of 


Parties.—See Reliance L. Ins. Co. v. 
Thayer, 84 Okla. 238, 203 Pac. 190, 
per Miller, J., quoting 6 R. C. L. p. 
922, § 304. 

16 (p. 922). Where Mutual Assent 
to Rescission Is Complete Parties 
May Contract Anew.—See Reliance L. 
Ins. Co. v. Thayer, 84 Okla. 238, 203 
Pac. 190, per Miller, J., quoting 6 R. 
Cc. Li. p. 922; § 304. 

17 (p. 922). Mutual Assent Re- 
quired to Dispense with Terms of Con- 
tract Providing for Rescission.—See 
Reliance L. Ins. Co. v. Thayer, 84 
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Okla. 238, 203 Pac. 190, per Miller, 
J., quoting 6 R. C. L. p. 922, § 304. 


§ 305 


18 (p. 922). Option to Cancel Mo- 
tion Picture Distribution Contracts.— 
It seems that moving picture distri- 
bution contracts ofiten’ provide that 
either party may, by notice by regis- 
tered mail given to the other, limit 
the contract to a specified number of 
photoplays, and on the delivery for 
exhibition of those photoplays the 
contract is to be terminated with the 
same effect as if the photoplay was 
the last of the series deliverable 
thereunder. 19 A.L.R. 1006 note. 


$ 306 


20 (p. 922). Written Contract Sub- 
ject to Rescission by Oral Agreement. 
—See Dewberry v. Furst, 146 Ark. 
26, 225 S. W. 294, per Wood, J., cit- 
ing 6 R.C. L. p. 922, § 306; Weaver v. 
Emerson-Brantingham Implement Co., 
146 Ark. 379, 225 S. W. 624, per 
Humphreys, J., citing 6 R. C. L. p. 
922, § 306; Vogler v. Dyer, 149 Ark. 
670, 234 S. W. 504, per Wood, J., cit- 
bayer @ Jey, (Ce Ib, qo, B22, S aio. 

And see post, STATUTE OF FRAUuDS, § 
357. 


§ 307 


4 (p. 923). Contract Rescinded by 
Later Agreement Inconsistent There- 
with—See Townsend, etc. Co. v. 
Tabor, 190 Ky. 521, 228 S. W. 6, per 
Turner, J., quoting 6 R. C. L. p. 923, 
§ 307. 

5 (p. 923). When Alteration 
Equivalent to Abrogation.—It is net 
possible to lay down any general 
principle by which it may be deter- 
mined whether a new contract abro- 
gates or merely varies an earlier con- 
tract; but where the alteration is 
such that the conditions of the earlier 
contract cannot be restored without 
placing one of the parties under a 
permanent and substantial disability, 
there ig a strong prima facie probabil- 
ity of an intention to rescind. Morris 
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separably connected with the produc- 
tive end. The latter charges contain 
all elements of labor and materials, 
which directly produce a definite end, 
measured by cost of value. Overhead 
charges are generally of a nonproduc- 
tive nature, in that they do not of 
themselves directly create a definite 
utility, and, while they are essential 
to the life of a business concern, yet 
in determining the value and the sell- 
ing price of the utility, they must. not 
be confused with those charges which 
actually produce a definite end, and 
upon which an organization depends 
for its continued existence.” Lytle v. 
Somers, ete., Co., 276 Pa. St. 409, 120 
Atl. 409, 27 A.L.R. 41. 

Increase Above Estimated Cost; 
Allowance of Percentage on Total 
Cost.—Notes: 2 A.L.R. 127; 27 
A.L.R. 51. 

Charges and Allowances in Case of 
Abandoned Contracts.— Notes: 2 
IN AW Eli, LATA VNalWelate, calay, 


VIII. Modification or Merger 


§ 302 


4 (p. 919). Promise of Additional 
Compensation for Completing Build- 
ing or Construction Contract Held In- 
valid as without Consideration.—The 
doctrine in general that a promise to 
pay a building contractor additional 
compensation for performance of a 
contract which he is already under 
obligation to perform is invalid, be- 
cause without consideration, 1s sup- 
ported by numerous authorities. Me- 
Govern v. New York, 234 N. Y. 377, 
138 N. EK. 26, 25 A.L.R. 1442. 

Note: 25 A.L.R. 1451 et seq. 

Rule Applied to Agreement by Mu- 
nicipalities—In McGovern v. New 
York, 234 N. Y. 377, 188 N. E. 26, 25 
A.L.R. 1442, it was held that a con- 
tractor with a municipality for the 
construction of a subway could not 
recover on a subsequent argeement to 
pay for extra costs incurred through 
the advance in the price of labor and 
material as a consequence of the 
World War, where the constitution 
forbade the granting of any extra 
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6R. C. L. pp. 919, 920 


compensation to any public officer, 
agent, or contractor, although the 
promise for additional compensation 
was made in order to procure a con- 
tinuance of the work and to prevent a 
strike of workmen, who could have 
obtained higher wages elsewhere. 

4a (p. 919). Extra Compensation 
to Public Contractor Prohibited by 


Constitution. — See post, PusBLic 
Works, § 47a. 
6 (p. 919). Promise of Additional 


Compensation Sustained.—In a num- 
ber of cases, promises to a building 
contractor of additional compensa- 
tion if he will perform the contract 
have been sustained, although, the 
circumstances and theories under 
which they were decided have been 
widely different. 25 A.L.R. 1456 et 
seq. note. 

8 (p. 919). Compromise of Dis- 
puted Claim or Waiver of Owner’s 
Default as Sustaining Promise.—In 
some cases the courts have held that 
there was not a mere promise to pay 
an additional sum for performance 
of that which the contractor was al- 
ready bound to perform, but that 
there was a compromise of a disputed 
claim, or a waiver of the owner’s de- 
fault, and therefore a sufficient con- 
sideration for the promise of addi- 
tional compensation. 25 A.L.R. 1468 
et seq. note. 

9 (p. 920). Promise Held Valid in 
Case of Mistake or Unanticipated 
Circumstances or Events.—While the 
cases are disagreed on the general 
question of the validity of a promise 
to pay a building contractor addition- 
al compensation if he will perform the 
work, the authorities have shown a 
more hberal tendency in favor of the 
validity of the promise, where it is 
made because of a mistake or unan- 
ticipated circumstances or events 
which render performance unusually 
difficult and expensive, so that there 
is an equity in the contractor’s favor, 
and the court can see that he is not 
attempting to extort additional pay 
from the other party by a threat of 
quitting the work or attempting mere- 
ly to be relieved because he has made 
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Reprinted from 1925 Supplement 


6 R.C. L. pp. 920-924 
a bad bargain. 25 A.L.R. 1459 et 
seq. note. 

Rule Applied to Municipalities. — 
The power of a municipality, in the 
absence of charter provisions to the 
contrary, to make a binding contract 
for additional compensation to a cun- 
tractor for a public work, who has 
encountered unanticipated difficulties 
greatly increasing the expense of the 
work, is sustained by some courts. 
25 A.L.R. 1467 note. 

9a (p. 920). Validity of Agree- 
ments by Owners with Subcontractors 
for Completion of Work on Default 
of Contractor—Note: 25 A.L.R. 1466 
et seq. 


IX. Rescission or Abandonment 


§ 304 


14 (p. 921). Parties to Contract 
May Rescind by Agreement.—See 
LeMieux v. Cosgrove, 155 Minn. 353, 
193 N. W. 586, per Lees, C., citing 6 
RG. itp 2920, 8 304: 

15 (p. 922). One Cannot Relieve 
Himself from Obligations of Con- 
tract Merely by Directing Its Can- 
cellation.— Barber Milling Co. v. 
Leichthammer Baking Co., 273 Pa. 
iis OO, JUG UN Oe, Air INSIDER, TIZATC 


§ 305 


19 (p. 922). Right to Retract for 
“Good Cause.”’—See Bishop v. Bloom- 
ington Canning Co., 307 Ill. 179, 138 
N. EH. 597, per Carter, J., quoting 6 
Its (Cy Ihe fos G22 S Bk, 


§ 306 


20 (p. 922). Written Contract 
May Be Rescinded by Oral Agree- 
ment.—See LeMieux vy. Cosgrove, 155 
Minn.: 353, 193 N. W. 586, per Lees, 
Cy citing 6 RK. Oy by p. 92258, 306: 
Alexander Hamilton Institute v. 
Hart, 180 Wis. 90, 192 N. W. 481, 
citing 6 R. C. L. p. 922, § 306. 

1 (p. 922). Oral Rescission of 
Written Contract Must Be Clear 
and Positive-—See Alexander Ham- 
ilton Institute v. Hart, 180 Wis. 90, 
192, Ni W. 4815 citins’ 6 R. C, iG. p. 
922, § 306. 
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§§ 304-308 


$ 307 


4 (p. 923). Express Agreement 
Not Necessary to Rescind Contract.— 
See Dickinson v. Carter (Tex. Civ. 
App.) 246 8. W. 739, per Sergeant, 
C. J., quoting 6 R. C. L. p. 923, § 307. 

Implied Rescission.—See LeMieux 
v. Cosgrove, 155 Minn. 353, 193 N. W. 
586, per Lees, C., citing 6 R. C. L. 
p: 923, & 307. 

5 (p. 923). Later Inconsistent 
Contract as Rescission of Former 
Centract.—See Dickinson vy. Carter 
(Tex. Civ. App.) 246 S. W. 739, per 
Sergeant, C. J., quoting 6 R. C. L. p. 
923, § 307. 


$ 308 


8 (p. 924). Contracts May Be Re- 
scinded by Agreement of Parties.— 
See Stoedter v. Turner (Mo. App.) 
237 S. W. 141, per Allen, P. J., citing 
6 R. C. L. p. 924, § 308; Epstein v. 
Waas, 28 N. M. 608, 216 Pac. 506, 
per Bratton, J., citing 6 R. C. L. pp. 
923, 924, § 308; LaPlante v. Hub- 
bard, 125 Wash. 621, 217 Pac. 20, per 
Bridges, J., quoting 6 R. C. L. pp. 
923, 924, § 308. 

9 (p. 924). Release of Right of 
Action Accrued on Contract—Consid- 
eration Required.—See Stoedter v. 
Turner (Mo. App.) 237 8. W. 141, pes 
Allen, P. J., citing 6 R. C. L. p. 924, 
§ 308. 

Mutual Agreements to Annul as 
Consideration in Case of Executory 
Contract.—See Epstein v. Waas, 28 
N. M. 608, 216 Pac. 506, per Bratton, 
doy Ciara O 1k, (Co Ibe gos SRE IS elites 
LaPlante v. Hubbard, 125 Wash. 621, 
217 Pac. 20, per Bridges, J., quoting 
6 R. C. L. p. 924, § 308. 

10 (p. 924). Some Authority that 
New Consideration Is EHssential.— 
See LaPlante v. Hubbard, 125 Wash. 
621, 217 Pace. 20, per Bridges, J., 
quoting 6 R. C. L. p. 924, § 308. 

11 (p. 924). Substitution of New 
Contract for Old One as Sufficient 
Consideration—See LaPlante v. 
Hubbard, 125 Wash. 621, 217 Pace. 
20, per Bridges, J., quoting 6 R. C. L. 
p. 924, § 308, 


12 (p. 924). Unexecuted Under- 
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PROBLEMS FOR PRACTICE WHICH CAN BE ANSWERED 


I: 


io) 


10 


WITH THE AID OF A COMPLETE SET OF RULING 
CASE LAW. 


A broker employed to find a purchaser for certain real estate finds 
one willing to buy at the price asked, but the sale falls through be- 
cause of a defect in the title. Is he entitled to a commission? 

What is the effect of the failure of the lessor of an apartment in an 
apartment house to perform his obligation to furnish heat? 

Are payments made on an open account for goods sold and delivered 
within four months prior to an adjudication in bankruptcy, which the 
creditor receives in good faith without knowledge of the debtor’s 
insolvency, preferences which must be surrendered before the creditor’s 
claim can be allowed? 


. Is an executor or administrator who deposits funds belonging to the 


estate in a bank in his own name, without, however, commingling them 
with his own money, liable for a loss occasioned by the bank’s subse- 
quent insolvency ? 


. A employs B to construct a building for him. A controversy arises 


between them as to whether the work has been done in conformity 
with the specifications; and before it is settled A takes possession of 
and occupies the building. Is he thereby precluded from claiming that 
B has not fully performed his contract? 

A man goes on the piazza of a house with the intention of breaking 
in, but is seen and arrested before he has effected an entry, while in 
the act of inserting a jimmy under a window sash. Can he be con- 
victed of burglary? 


. Is the owner of abutting property who has leased it to another, liable 


for injury to a passerby in a highway, due to his failure to keep the 
leased premises in repair? 


. A judgment has been entered against A, who is considering the ad- 


visability of appeal when execution is levied against his property. To 
prevent a sale under the execution, he pays the judgment. Does this 
amount to a waiver of his right to appeal ? 


. Through the negligence of a property owner in smoking while work- 


ing around his automobile in his garage, the gasoline in his automobile 
is ignited and the garage is set on fire thereby. Sparks from this fire 
ignite rubbish on adjoining property, from which the fire spreads to 
the premises of a third person. Is the automobile owner liable for 
the damages thereby occasioned to such third person ? 

Is an agreement to pay interest upon any instalment of interest which 
shall not be paid when it becomes due, valid ? 
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AMERICAN DIGEST SYSTEM 
IBN IL, Ss MERCER 


LECTURER ON LEGAL BIBLIOGRAPHY 


Sec. 1 
SCOPE AND PLAN 


Progressive lawyers unqualifiedly demand that law publishers enable them 
to keep pace with the courts by publishing opinions as soon as possible after 
they are filed, and it is obvious that some sort of index must be compiled, in 
order to find the various questions decided in such opinions. The universally 
accepted index for this purpose is a Digest, because it can be compiled and 
prepared for the profession with greater promptness than other forms of 
index, such as text-books or encyclopedias. 

It necessarily followed that in course of time such Digests accumulated— 
increased in number—until to examine these volumes (each, of course, with 
its separate alphabet of topics) became a task which the busy lawyer had not 
the time to assume. 

As a result, publishers have been called upon from time to time to recom- 
pile various groups of annual and semiannual Digests into Series or editions 
under one orderly arrangement and under one topical alphabet, to take the 
place of the twenty or more alphabets then existing. For example: The 
American Digest System, which comprises four editions, known to the pro- 
fession as the Century Digest, the lst Decennial, the 2d Decennial, and the 
Key-Number Series A. 

The Century Edition digests cases decided by all courts of last resort dur- 
ing the years 1658 to 1896; the lst Decennial, cases handed down by all such 
courts during the years 1896 to 1907; the 2d Decennial, cases decided during 
the years 1907 to 1916; and the Key-Number Series A digests the cases de- 
cided 1917 to the present time. Hence it is obvious that none of these edi- 
tions duplicates or overlaps the cases digested in the other, but that each 
edition uniformly connects with and supplements each other, being, in effect, 
one complete and comprehensive digest of American cases, always up to date. 

The classification of the American Digest System, established in 1896, is 
consistent and practical, and is now being used as a model for local Digests 
and Encyclopedias. See Cooley’s Brief Making 4th Ed., Vol. I, pp. 588-9. 

It is based on the following principle or theorem: 

Law is the effort of society to protect persons in their rights and relations, 
to guard them in their property, enforce their contracts, hold them to their 
liabilities for their torts, punish their crimes, by means of remedies adminis- 
tered by the government. 

The plan is therefore the arrangement of all law primarily under 7 cate- 
gories: Persons; Property; Contracts; Torts; Crimes; Remedies; Govern- 
ment. These 7 categories form the basis for 34 comprehensive divisions of 
law, from which are deduced 413 titles, each one representing some well- 
defined topic or branch of law. 
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Sec. 2 


Titles 


These 413 topic titles describe the character of the law points placed under 
them. They are sometimes referred to as main heads, or main titles, to dis- 
tinguish them from the several thousand cross-reference titles (also in large 
black type) which appear among them in their alphabetical order. 

Below each topic title in the Century and Decennial Digests is given, first, 
a scope-note; second, the analysis; third, cross-reference lines; and, fourth, 
the digest paragraphs or points of law. 


Sec. 3 


Scope-Notes 


The scope-note under a title shows the character of the cases included in 
such topic. Consequently, a little study of the scope-note will ofttimes repay 
the searcher for the few moments’ time consumed. 


Sec. 4 
Analysis 


A list of divisions, subdivisions, and sections will be found immediately 
following the scope-notes. This list shows the various legal propositions 
digested in the topic, indicating by numbers the place in the book where they 
may be found. 

There are approximately 4,000,000 digest paragraphs in the American Di- 
gest System; points of law decided in reported cases. They are concrete 
statements, giving the essential facts in issue, and show the rule of law ap- 
plied thereto by the court. 

To make this great body of written law readily available, it was decided 
that 413 subjects or topics, with appropriate subsidiary divisions, would pro- 
vide a permanent place for every legal proposition, and could be uniformly 
continued in all subsequent digests of the System. 

E. g., Principal and Agent is one of the permanent topics adopted, and 
cases specifically involving such relation of parties will in all later volumes 
of the System be placed under that title, and never under such titles as 
Agency or Agent and Principal. 

Master and Servant is another permanent topic adopted, and cases within 
the scope of such subject, specifically involving such relation of parties, will 
always be found under that title in later Digests, and never under such title 
as Employer and Employé. 


Sec:55 
Divisions 
The law points or paragraphs comprising a topic are divided into groups, 
with the view of preserving a uniform analysis of each topic in all later 
Digests. 
E. g.: In the topic Bills and Notes the division line numbered I reads 


Requisites and Validity, the division line numbered II reads Construction 
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and Operation, and the division line numbered III reads Modification, Re- 
newal and Rescission. These division lines are placed in the same numerical 
order in all Key-Number Digests under the title Bills and Notes. 


Sec. 6 


Subdivisions 


Experience also suggested the necessity of dividing some of the divisions 
into smaller groups, which are termed subdivisions of the topic; the char- 
acter of the cases in each subdivision being also described by permanent lines. 

E. g.: In the topic Bills and Notes, the digest paragraphs comprising 
Division I, are divided into six groups and the first three of such groups 
are described as follows: (A) Form and Contents of Bills of Exchange; 
(B) Form and Contents of Promissory Notes and Due Bills; (C) Execution 
and Delivery. Subdivision lines always appear in the order of their alphabet 
letter, immediately under the division of which they are a part. 

If in the compilation of later cases for later Digests there are no cases 
falling under a particular division or subdivision, the division or subdivision 
lines are placed in their proper order in the analysis nevertheless, and, for 
the searcher’s information, it is stated that there were no cases decided for 
such divisions during the period of time covered by that Digest. 


Sec. 7 


Sections 


The paragraphs comprising subdivisions are further divided, making a 
number of smaller groups, or sections, as they are usually termed, each group 
containing only a few paragraphs, thus facilitating search for the specific 
point of law desired, and these small groups or sections are described by a 
line in small black type, preceded by a permanent number known as the Key- 
Number. 


Sec. 8 


Subsidiary Sections 


In some of the topics the Digest paragraphs comprising a Key-Number 
section are divided into yet smaller groups to facilitate search for cases in 
point as to fact, and such subsidiary sections are designated by a figure in 
parenthesis following the Key-Number, thus: 25(1). To gather the full 
meaning of the subsidiary section line, it should always be read in connec- 
tion with the Key-Number line of which it is a part. 


Sec. 9 


Descriptive Cross-Reference Titles 


“Descriptive Titles” or “Cross-Reference Titles,” as they are frequently 
termed, are generally words or phrases not broad enough in their legal mean- 
ing to be used as topics or main titles, but are valuable aids to search when 
used as catchword heads, e. g.: Conductor, Garage, Chartered Cars, etc.; 
hence, many descriptive titles are placed in their alphabetical order among 
the topic titles in the various volumes of the American Digest System. 
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Sec. 10 


Cross-References 


Cross-reference lines are not points of law, but are lines of editorial in- 
formation placed under appropriate catchwords, which, if followed, will lead 
the searcher to that topic and Key-Number under which cases in point with 
the reference are digested. 


Sec. 11 
A KEY-NUMBER FOR EVERY LEGAL PROPOSITION 


Of the four series or editions comprising the American Digest System 
(described in the preceding section), the last three—viz. the lst Decennial, 
the 2d Decennial, and Key-Number Series—are arranged on the Key-Number 
plan. The first series or edition—viz. the Century Digest—was published 
prior to the adoption of this plan. 

Key-Number Digests had their beginning with the Ist Decennial. The 
practical working value of the plan to the editor who has to arrange the cases 
in the Digest, as well as to the lawyer who has to find them, cannot be over- 
estimated. It is readily adaptable to any Digest, whether its compilation 
comprises cases <umulated during one month, one year, or one hundred years. 

Until the development of the Key-Number all Digests were arranged ac- 
cording to the individual idea of the person who compiled them. ‘The ar- 
rangement of cases in the Digest of one state was unlike the arrangement of 
the same character of cases in the Digest of another state. The arrangement 
of cases in the supplements was in all states unlike the arrangement of the 
same character of cases in the Digests they purported to supplement, so that, 
when the lawyer found it necessary to examine the Digest of another state 
than his own, or a supplement of his own state Digest, before he could use 
it intelligently and feel safe, he had to work out and master a new Digest 
arrangement. 

Digests adapted to the Key-Number overcome this difficulty and uncer- 
tainty, because, conforming to such plan, every point of law in every case 
handed down by courts of last resort since 1658 has now a permanent iden- 
tifying number, a Key-Number, which means that all points of law of like 
character always have the same Key-Number, and that cases having the same 
Key-Number are always grouped together in the same section in the Digest. 
Therefore, if you have the Key-Number of one case, it will lead you to the 
section in the Digests where all other cases cf like character have been 
placed. 

The important thing then is to get the Key-Number of your proposition. 

E. g.: If you have in mind the title of a case from any state of any date, 
say, found in a text-book, encyclopedia, a note, or elsewhere, the Key-Number 
of every point in the case can be readily found by reference to the Key- 
Numbermlablessot Cases. “(See Sec. 12.) (See Sample ‘page of Table of 
Cases; pi 365.) 

If you have in mind only a statement of the essential facts in the case to 
start with, use the Descriptive-Word Index as a book of first search to secure 
the Key-Number. (See Sec. 16.) (See Sample pages of D. W. I. p. 353.) 

If you have a case of interest in a Key-Number Reporter or Weekly Ad- 
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vance Sheet, note that at the upper left corner of each syllabus paragraph 
of the case the topic word and Key-Number of each point is given. See Sec. 
15. (See Sample page 387.) 

When you have once found the topic and Key-Number of that proposition 
in a case which interests you, you can mechanically locate earlier or later 
cases in point, if any have been decided, as explained in the following pages. 


Sec. 12 


COMPLETE TABLES OF AMERICAN CASES, 1658 TO DATE—SCOPE AND 
ARRANGEMENT 
First Decennial Table of Cases 


The Ist Decennial Table of Cases commences with Vol. 21, and comprises 
the last five volumes of the set. It is brcader in its scope than the usual 
table of cases, in that, under each case title specific information is given which 
leads mechanically to other cases in point with that case. The arrangement 
of the Ist Decennial Table is as follows: 

The title of every case from courts of last resort from 1658 to 1906 is given 
(alphabetically arranged according to name of plaintiff), and under the title 
will be found the volume and page of State Reports, U. S. Reports, and the 
National Reporter System, where the cases can be found. 

Whenever a case is reported in the American Decisions, American Re- 
ports, American State Reports, or the Lawyers’ Reports Annotated, its vol- 
ume and page is given; also the topic and section where the case is placed in 
the Century or lst Decennial Digest. 

When a case has been appealed to the U. S. Supreme Court, the reversing 
case is cited under the title, and its final disposition stated in parenthesis. 

The title of every case digested in the Century and Ist Decennial is given 
(approximately 900,000 titles), and under each one is shown the topic and 
section where each point in the case is placed in the Digest. 


Second Decennial Table of Cases 

This Table of Cases contains in one volume the title of all cases decided 
from 1907 to 1917, is a Key-Number Table, and is arranged on the same plan 
as the lst Decennial Table of Cases; the only difference to be kept in mind 
is that it covers a later period of time. 


Key-Number Series Tables of Cases 

These Key-Number Tables, like those of the Ist and 2d Decennials, are 
arranged alphabetically and contain the titles of cases decided subsequent to 
1916 (since the date of the 2d Decennial), and will be found at the back of 
the various volumes of Key-Number Series. 
Monthly Advance Sheets Tables of Cases 

Each contains a Key-Number Table of Cases at the back of the volume. 
These Monthly Advance Sheets, or Monthly Digests, as they are frequently 
termed, cover the same jurisdictions as the Decennial Digests and Key- 
Number Series. 


Sec. 13 
HOW THE TITLE OF ONE CASE WILL LEAD TO ALL OTHERS IN POINT 


This means that, having merely the title of a case, found in an old or new 
Text-Book, Encyclopedia, note, or elsewhere, you can, by getting the Key- 
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Number of that case, find without any further original search, all other cases 
in noint with it. 

This is made possible by the development of the Key-Number plan in the 
various Tables of Cases of the American Digest System. 

That is, if you had cited to you the case of Lich v. Lich, 138 S. W. 558, 
158 Mo. A. 400, decided in 1911, the title would be found in the Second 
Decennial Table of Cases and there would be given the topics and sections 
(Key-Numbers) under which the case has been digested. (See p. 365.) 

Assuming that you found that the point Key-Numbered Wills 497 (2) was 
the one of interest, all that would be necessary to locate all the other cases 
in point with it would be to turn to Wills 497 (2) in the Key-Number Series, 
the lst Decennial and the 2nd Decennial, then to the Section of the Century 
Digest—(Wills 1081)—indicated immediately under the Key-Numbered line 
in the lst or 2nd Decennial. (See Digest, pp. 359, 369, 380.) 

The title of every reported case from every court of last resort in the 
United States is in one of these Tables of Cases, 


Sec. 14 


HOW TO FIND THE KEY-NUMBER OF ANY CASE DIGESTED IN THE CENTURY 
DIGEST 

If the case with which you start precedes 1897, it will be digested in the 
Century Digest and in the Table of Cases of the Ist Decennial be indicated 
thus—“Bowker v. Bowker, 148 Mass. 198, 19 N. E, 213, 49 C. Wills, § 1081.” 

Since the Century Digest is the only series of the American Digest System 
not Key-Numbered, there has been placed in the front of Vol. 21 of the Ist 
Decennial and of Vol. 24 of the 2nd Decennial, a pink table of every Century 
section number and opposite each section number the corresponding Key- 
Number. (See Pink Table, p. 366 Then, after obtaining the Key-Number, 
the locating can be continued as above indicated. 


Sec. 15 


If the citation is to a case in the National Reporter System (see p. 381) 
since 1908, each syllabus paragraph is annotated to the American Digest 
System by a Topic word and Key-Number placed at the upper left hand 
corer of each; patacraph, 1. ce. Lich-v.eLich, 138 5, Wi. 598. (see p.337)) 

Therefore, if the title of the case is known the Key-Number can be ob- 
tained by locating the title in the Table of Cases; or, if the case is since 1908, 
by turning to the volume of the National Reporter System. 


Sec. 16 


HOW TO LOCATE CASES WITHOUT HAVING THE TITLE OF A CASE IN POINT 
BY ANALYSIS 


Each one of the 413 main heads or topics in the Digest System has an 
elaborate analysis. (See p. 359.) After determining the topic under whieh 
you feel your point of law has been digested, the analysis can be examined 
to locate the Key-Number which has been given to the point of interest. 
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BY DESCRIPTIVE WORD INDEX 
Scope and Arrangement—Use With Key-Numbered Digests 


However, there has been prepared a volume, called the Descriptive-Word 
_Index, to enable you to locate your Key-Number without the necessity of 
examining the analysis of the topics. 

The Descriptive-Word Index is a compilation of thousands of catchword 
titles under which are given editorial references to the topic and Key-Number 
sections in the Decennials, where cases involving or relative to such catch- 
word are digested. 

Many of these titles (not broad enough in their meaning to be used as titles 
for a digest topic) are words which prescribe persons of a particular class, 
occupation, or legal relation, as Colored Persons, Clerks, Conductors; the 
names of places and things, as Garage, Derrick, Sidewalks; and some of the 
titles are Questions of Law, Constitutional Provisions, Legislative Acts, and 
Legal Doctrines all of which have been at some time in the past the subject 
of legal dispute. 

In addition to the foregoing character of catchword titles, this Index in- 
cludes every Topic Title, every Key-Number section line, and every editorial 
reference line in the Decennials, and, to facilitate search, the arrangement 
of the lines under each title in the Index is alphabetical. Therefore it can be 
used as a complete index to the Decennials, without any reference whatever 
to the topical analysis in the various volumes. 

The Descriptive-Word Index can also be advantageously used with any 
State Digest, or with any Reporter Digest which is arranged on the Key- 
Number plan, and will frequently save the searcher considerable thought and 
time. 

There are times when those familiar with the classification of the American 
Digest System will get material help from this Index, especially where the 
topic to be examined contains thousands of cases, with an analysis corre- 
spondingly long. 

Example: 

L. died testate leaving four children. In his will he 
specified that the income from his property or estate 
should be paid to his “children” share and share alike 
until all of his children were dead. One of these four 
children died leaving a daughter. An action is brought 
to determine whether a share shall be paid to this 


daughter of the child. That is, does the word “chil- 
dren” in a will include grandchildren? 


You may feel sure that this should be digested under “Will,” but just 
where in said topic, among so many varied cases, requires time to search. 
In such a live topic the vast number of cases necessitates a long analysis. 
Hence, if pressed for time, turn in the Descriptive Word Index to “Children” 
(See p. 353) or “Grandparents and Grandchildren” (See p. 354) or to the 
word “Wills” and thereunder alphabetically “Children” (See p. 355) or 
“Grandchildren” (See p. 356). 

These places will give you references to “Wills 497.” 

Thus, with but the statement of facts, the Key-Number can be learned and 
the cases collected mechanically as heretofore described. 
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VI. Construction. 


WILLS. 
(B) Designation of Devisees and Legatees and Their Respective Shares. [49 Am. Dig. 


(§ 1080) 1216 


1. Mode of Designation in General. 


the manifest intention of testator to provide 
equally for all his children, the five would share 
in such devise.—In re Proctor’s Estate (Orph. 
Ciels Pa ConCtmiwolinecubane Dist, ieaias 


Ty] (R. I. 1888) A will directed: ‘All the 
rest of my estate I give and bequeath to R., 
* * * the legal heirs of B., and of T., M. S., 
M. G., E., and C., and S., share and share 
alike, to them, their heirs and assigns, forever. 
Should either of my above-named children die, 
leaving no legal heirs born of their own body, 
then I give their shares, after their death, to 
my then living heirs.” Held, that the words 
“of T.’’? were used, by clerical mistake, instead 
of ‘“‘to T.”; the subsequent clause clearly im- 
porting that IT. was not excepted from the 
provisions of the will—In re Swinburne, 16 
R. I. 208, 14 Atl. 850. 


[yy] (R. 1.1892) A will provided that “when- 
ever the youngest child of any daughter in 
being at my decease shall have reached the age 
of twenty-one years, then my said trustees are 
to divide, distribute, and convey said property. 
Held, as it appears from the facts existing at 
the date of the will, and from unambiguous 
provisions thereof, that if the words “‘in being” 
are construed to refer to ‘daughter,’ so as to 
postpone the distribution until the majority of 
the youngest possible grandchild on the daugh- 


ter’s side, a division of the trust fund might | 


be postponed to a remoter date than was the 
evident intent of the testator, or entirely de- 
feat the daughter’s part of the trust, such 
words should be held to refer to ‘“‘child.’’— 
Robinson y. Greene, 17 R. I. 771, 24 Atl. 826. 


[z] (Tenn. 1874) An instrument in the form 

of a deed conveyed all the grantor’s estate, 
real and personal, to his son, in consideration 
of “about $85 which I now owe him; second, 
that he pay all my just debts; third, that he 
provide for the support and comfort of his 
mother during her natural life, 
and raise my four grandchildren” 
tator’s four children)—“this conveyance 
have effect from and after my death.” Held, 
that the performance of the requirement for 
support was an independent covenant, for 
breach of which the children, although er- 
roneously designated as grandchildren, were 
entitled to proper relief.—Armstrong vy. Arm- 
strong, 63 Tenn. (4 Baxt.) 357. 


[zz] (W. Va. 1888) 

are improperly described in a will, the bequest 
will not fail, if it be clearly shown by proper 
proof what corporations were meant by the 
description.—University v. Tucker, 31 W. Va. 
621, 8 S. BH. 410 


§ 1079. —— Correction or reformation 

by court. 

[a] (N. J. 1854) A testator made a will in 
1845, giving bequests to his son and seven 
daughters, and to the four children of a de- 
ceased son, G., ‘a daughter’s share and they 
to share equally,’ and provided that, “if any 
of my children should die previous to the 
division of my estate, then that child’s share 
to descend to his or her child or children.” 
In 1851, one ef the grandchildren haying died, 
and also a daughter, who left a son, the testator 
made a second will, with like bequests to his 
living children, and a like bequest to his three 
grandchildren, children of G., omitting (prob- 
ably unwittingly) the deceased daughter’s son, 
for whom, as the evidence showed, the testator 
had declared an intention to provide as in the 
will of 1845, which will, as was also shown, 
contained the testator’s instructions to the 
scrivener in drawing that of 1850. Held that, 
as there was no ambiguity on the face of the 
will, no fraud, and no mistake by the testator 
as to any fact, the court could not reform 
the will so as to provide for the omitted grand- 
child.—Brokaw vy. Peterson, 15 N. J. Eq. (2 
McCart.) 194. 


(naming tes- 


When foreign corporations | 


and support | 


to | 


2. CHILDREN AND GRANDCHILDREN. 


IN GENERAL, § 1080. 


“CHILDREN” AS INCLUDING “GRANDCHIL- 
DREN,”’ § 1081. 
“GRANCHILDREN” AS INCLUDING “GREAT- 


GRANDCHILDREN,”’ § 1082. 

STEPCHILDREN AND CHILDREN OF THE HALF 
BLOOD OR BY DIFFERENT MARRIAGES, § 
1083. 

ADOPTED CHILDREN, § 1084. 

ILLEGITIMATE CHILDREN, § 1085. 

CHILDREN EN VENTRE SA MERE AT EXECU- 
TION OF WILL OR DEATH OF TESTATOR, 8 
1086. 


After-born children as members of class, see 
jee, SS IRS) GIP) TIP ee, a P47.. 
As synonymous with or included in term 


“heirs,” see post, § 1093. 
As words of purchase or of limitation, see ante, 
§ 1061. 
Children as class, see post, §§ 1114-1128, 
Bvidence to aid construction, sce ante, § 1043. 
“Family” as including children, see ante, § 1068. 
“Issue, descendants, or offspring” as including 
children and grandchildren, see post, § 1088. 
Mistake as to number of children, see ante, § 
1078. 
Where named as collaterals, see ante, § 1067. 
§ 1080. In general. 


[a] (Ala. 1880) A will directed that the 
widow should be allowed to take, from the 
testator’s stock of merchandise directed to be 
sold, “such articles as she may want, and to 
any amount, for her use and the use of the 
children”; that the annual rents, until the 
tin.e appointed for the final division of the real 


estate, should also “be turned over to her, for 
the support of her and the children,” besides 
an additional sum, ‘‘from other sources, to 


amply support her and the children, and for the 
edueéation of the children that have not been 
edu-:ated”’; that all the money, proceeds of sate, 
etc., should be equally divided among his wife 
and children in 1890, and the real estate in 
1891, after first giving to the younger children 
each a sum equal to that already advanced to 
the two oldest. Held, that the provisions for 
the use and benefit of the children, before the 
final distribution, were intended for all equally, 
and were not confined to those who were or 
continued to be members of the family.—Hol- 
See v. Hollingsworth’s Ex’rs, 65 Ala. 


oi. 


[b] (Ela. 1861) A testator devised property 
to his children and their children, with the 
provisions “that it shall be enjoyed by them 


during their lifetime, and upon their deaths 
it shall go to their children, if any, and upon 
failure cf children of any of my children or 
their children, then the property to which my 
said childyen or their children might have been 
entitled under this will shall be divided among 
my surviving children or their children; and in 
no case where my property is devised, willed, 
or bequeathed, or in any manner disposed of to 
any of my @hildren, shall they sell or convey 
the same, noi shall it be subject to their debts, 
but the property shall be held for life, and upon 
the death of any of my children or grandchil- 
dren, where my property is directly willed to 
them, the same shall go to and vest in their 
children, and, upen the failure of such children, 
then the property thus held by them, upon 
their deaths, shall be equally divided among 
my surviving children or their children.” Held, 
that the immediate devisees do not take an 
absolute interest in the property devised, but 
only a life estate. and that the words “or 
their children’ refer to immediate offspring, 
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and not to an indefinite failure of issue— 
McLeod vy. Dell, 9 Fla. 427. 


[ec] (Ga. 1860) The word ‘‘children” embraces 
only the first generation of offspring, and it can 
acquire a more extensive meaning only from 
the context in which it occurs.—Willis v. Jen- 
kins, 380 Ga. 167. 


[ad] (Ga. 1883) A legatee need not be named, 
if he is so described that he may be identified, 
as, for instance, a bequest to ‘‘the children of” 
A.—Cheney vy. Selman, 71 Ga. 384. 


[e] (xy. 1859) There is a well-settled dis- 
tinction between the import and technical effect 
of the word ‘‘children’’ and the words ‘heirs 
of the body,’ as these expressions are used 
a tiutag obnsen y. Johnson, 59 Ky. (2 Metce.) 


[f] (Md. 1865) A testator devised to his wife, 
son, aud four daughters, all his real and per- 
sonal estate, to each one-sixth for life, and, in 
ease of the death of any one of the five chil- 
dren without leaving any child or descendant 
alive at his or her death, then such deceased 
child’s part to be “equally divided between the 
remaining children during the term of their 
natural lives,’ but in case of the death of any 
one of the five children, leaving any child or 
descendant alive at his or her death, then the 
estate to which such deceased child should be 
entitled for his or her life to belong to his or her 
child or children or to their descendants, “‘if 
more than one, to be divided equally between 
them per stirpes, and not per capita,’ and in 
case of the death of all the children, without 
issue, then the estate in fee to G. The widow 
renounced her rights under the will and died. 
The son died without issue, and his estate, 
wnder the will, was divided between his four 
sisters, one of whom, Mary, died leaving chil- 
dren, and, after her death, another, Margaret, 
died leaving none. Held, that the words ‘“re- 
maining children” meant the surviving children 
of the first devisee for life, and that the estate 
devised to Margaret devolved on her death to 
the two remaining children of the testator for 
life, to the exclusion of the children of Mary.— 
Turner vy. Withers, 23 Md. 18. 


[g] (Mass. 1893) A will provided that the dis- 
tribution should be among testator’s grand- 
children and the representatives of any deceased 
grandchild, with a single exception. <A codicil 
excluded another unless the property exceeded 
a certain amount which testator had given her. 
Held, that a grandchild for whom he made 
special provision would, in the absence of any- 
thing indicating a different intention, share 
in the distribution—In re Bates, 159 Mass. | 
252, 34 N. H. 266. 


[bh] (Miss. 1856) R. by will bequeathed to his 
daughter M. certain property in the following | 
words: ‘To make my intention plain, the 
property in this, my last will and testament, 
devised and bequeathed to my daughter, is for 
her sole and separate use and behoof, and her 
heirs, forever; but, should she die without issue, 
or if her child or children surviving her should 
die before arriving at the age of twenty-one, 
then the estate herein devised shall revert to 
my other children and their heirs, share and 
share alike, according to the law of this state.” 
Held, that the words ‘‘child or children,’ as 
they are employed in the will, were synony- 
mous with “issue,’”’ and included the remotest 
lineal descendants, and the words “surviving 
her,” in the connection in which they occur, 
meant what would otherwise have been implied 
from the limitation itself, ‘if she died leaving 
issue.”—Jordan vy. Roach, 32 Miss. 481. 


[i] (Mo. 1892) A will, after giving a life es- 
tate in 240 acres of land to testator’s wife, 
and, inter alia, legacies to the children of his 
two deceased sous, provided: “I further wil}, 


“WILLS. 
VI. Construction. (B) Designation of Devisees and Legatees and Their Respective Shares. 


49 Cent. Diag.—39 


(§ 1080) 1218 
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in regard to my other land, that, if the heirs 
cannot agree upon a satisfactory division of 
them, that they divide them to their own no- 
tion; if not, they can * * * sell the lands, 
and divide the proceeds equal amongst my 
children that are now living,’ naming them. 
Held, that it was testator’s intent to devise the 
land to his living children.—Watson vy. Watson, 
110 Mo. 164, 19 S. W. 543. 


[j] (N.J.1872) The word “children,” in a 
will, should not be construed as synonymous 
with “heirs,” when it would conflict with tes- 
tator’s intention. That intention will be effect- 
ed by applying the word “‘children’’ to the 
personal property and the word ‘‘neirs’” to the 
lands.—Akers’ Ex’rs v. Akers, 23 N. J. Eq. 
(8 C. E. Green) 26. 


[k] (N. Y.1810) The testator devised as fol- 
lows: “I give to each of my three daughters 
£35, which I require my three sons to pay out 
of my fast estate, when it shall fall into their 
hands. The first of all, I leave to my loving 
wife the sole possession of all my estate, my 
lands, and goods and chattels, which she shall 
enjoy as long as she shall continue my widow. 
After it shall fall to my children, I will and 
require that my three sons pay each of their 
sisters £35 apiece as they shall come of age; 
and, if any of my children die before they shall 
come of age, their part shall be equally divided 
among the rest.” Held, that the word ‘“chil- 
dren” is here intended to apply as well to the 
daughters as to the sons.—Jacksen v. Merrill, 
6 Johns, 185, 5 Am. Dec. 213. 


[1] (N. Y. 1848) <A testator by his will direct- 

ed all his estate, real and personal, to be divided 
among his heirs or their legal representatives, 
and prescribed certain rules to be observed by 
the executors in making, such division. By one 
of those rules it was provided that in case both 
parents should be dead, and if their children, 
or any of them, had attained the age of twenty- 
one years or were married, then that the ex- 
ecutors should make an equal partition of the 
share which would have fallen to such parents 
among their children. By another of those 
rules the testator’s granddaughter, A. B., was 
to be considered as standing in the same situa- 
tion, with regard to her own rights and the 
rights of her issue, as the testator’s daughters, 
and all the rules applying to them, their hus- 
bands and issue, were to be applied to her 
and her husband and issue. By a codicil to 
his will the testator gave unto ‘‘each of his 
grandchildren, living at the time of his de- 
cease,” the sum of $6,000, to be paid to them 
and each of them upon their attaining, re- 
spectively, the age of 21 years or marrying. 
The testator died, leaving seven children, to- 
gether with A. B.. the daughter of a deceased 
son, and three children of another deceased 
son, his only heirs at law, surviving him. At 
the time of the making of the will and codicil, 
A. B. was of the age of 21, and was married, 
and both, her parents were dead. All the other 
grandchildren of the testator were under age 
and unmarried. At the date of the codicil, 
A. B. had one ahild, and at the death of the 
testator she was pregnant with another child, 
born after his decease. She subsequently died, 
leaving four children surviving her, including 
the two before mentioned and two others, born 
after the testator’s death. Held, that the 
testator did not intend to give a legacy of 
$6,000 to A. B., but that her two eldest chil- 
dren were each entitled to a legacy of $6,000, 
being included in the term “grandchildren liy- 
ing at the time of the decease” of the testator. 
—Hone y. Van Schaick, 3 Barb. Ch. 488, re- 
versed (1850) 3 N. Y. (8 Comst.) 538. 


[m] (N. Y. 1867) Where the testator bequeath- 
ed property to his daughter during her life, 
and, after her death, “to such children as 
should be living at the time of her death,” the 
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term ‘children’? might include issue, however | 
remote, and would be held so to include when- 
ever the reason of the thing demanded.— 
Prowitt v. Rodman, 37 N. Y. 42. 


[n] (N. C. 1867) It appeared from the will 
that the testator understood the distinction 
between “children” and issue more remote 
Held, that the latter could not be included 
in a division directed to be made among chil- 
dren.—Boylan y. Boylan, 62 N. C. 160. 


[o] (Pa. 1861) A testatrix made bequests of 
personal property to H. and to O., with a 
proviso, in a subsequent part of the wilh, that, 
if either should die without children, the be 
quests made to either of them should ‘‘fall 
back to the survivor and to B., or the survivor 
of them, and the next of kin of such survivor.” 
On an application by H. to the orphans’ court 
for the absolute payment of the bequest, and 
without security for those to whom it was to 
fall back, it was held that, although in a will 
the word ‘‘children’ (which is ordinarily a 
word of personal description) may be construed 
to mean issue (which ex proprio vigore indscates 
succession), where the context affirmatively 
shows that the testator intended so to use it, 
it must be held to its ordinary meaning when 
no such intention is manifest.—Appeal of Bed- 
ford, 40 Pa. (4 Wright) 18. 


[p] (Pa. 1890) Testator directed that ‘‘the 
residue, * * * if any, of the said undivided 
seventh * * * devised in trust for my said 
daughter A.,” be granted ‘“‘to my children J., 
P., H., R., M., and E., and the children and 
grandchildren of my deceased daughter, N., 
equally, * * * and the issue of any of my 
said children.” Held, that ‘“‘said children” did 
not include his daughter A.—Appeal of Craige, 
ee Pa. 341, 19 Atl. 1052, 26 Wkly. Notes Cas. 


[q] (Pa. 1893) Testator kft a money legacy 
and devise of land to his granddaughter, and 
in ease she should die before or after testator’s 
death, ‘‘and leave no child or ehildren, or the 
descendants of any of her children, to survive 
her, then this legacy and devise to her to revert 
to” testator’s children. Held, where the grand- 
daughter died subsequent to testator, unmar- 
ried, and without issue, that the words ‘‘child 
or children or the descendants of any of her 
children’? meant issue, and the legacy was not 
vested, and should be distributed to testator’s 
children, and not to the granddaughter’s ad- 
ministrator.—In re Gormley’s Estate, 154 Pa. 
378, 25 Atl. 814, 816; Appeal of Lockhart, Id. 


{r] (S. C. 1835) The term ‘‘children” is not 
equivalent to “issue.” The latter extends 
through the whole line of descendants; the 
former does net extend beyond grandchildren. 
--Brummet y. Barber, 2 Hill, 548. 


[s] (S. C. 1890) Testator bequeathed property 
to some of his children, limiting some of the 
legacies, and making the others absolute. He 
then bequeathed the residue of his estate to 
four of his children for life, with remainder 
to such children as either should leave, but, 
if either of the four should die without issue, 
his share to go to the survivors, and, if the last 
survivor should die without issue, “then I give 
the estate and property hereby given to them 
to my other children herein named, subject 
to the same limitation as is provided in the 
bequests given to them, respectively.” Held, 
that the lhmitation over after the death of the 
last survivor was to such only of testator’s 
children as were named in other parts of the 
will, and whose legacies contained limitations. 
—Gordon y. Gordon, 32 S. C. 563, 11 S. H. 334. 


{t] (Va. 1817) The word “children”? may be 
construed ‘‘issue,’”’ in a devise, to effectuate 
the manifest intention of the testator, as in a 
devise to a married woman, ‘to her and her 
children, foreyer.”—Merryman y. Merryman, 5 
Munf. 440. 
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[u] (Va.1869) In a devise to a daughter, 
with a provision that if, at her death, she 
has no children, it shall be divided between 
testator’s children, the word “children”? means 
issue in the first degree—Moon y. Stone's 
Hx’r, 19 Grat. 1380. 


{v] (Wis. 1885) Testator, in providing for his 

daughter M., referred to her in the will as 
unmarried, and made provision for her children 
in case she should “marry and have issue.” 
At the time of executing the will, M. was in 
fact married, and had two children living. 
Held, that it should not be construed as in- 
dicating the purpose of the testator to exclude 
from the benefits of the will the children of 
M. then living: it appearing that the clause 
had been copied from a former will, made be- 
fore M.’s marriage.—Scott v. West, 63 Wis. 
529, 24 N. W; 161, 25 N. W. 18. 


§ 1081. ‘‘Children”’ as including ‘“‘grand- 
children.”’ 

[a] ‘‘Children’”’ will not be interpreted “‘grand- 
children” in a devise, unless the intention of 
the testator so require. 

—(Ala. 1836) Scott v. Nelson, 3 Port. 452, 29 
Am. Dee. 266; 
(Pa. 1885) Dickinson y. Lee, 4 Watts, 82, 
28 Am. Dec. 684; (1837) Hallowell vy. 
Phipps, 2 Whart. 376. 


[b] (Ala. 1836) Where a testator gave certain 
estate to his ‘‘children,’”’ to be equally divided 
between them, such as have received advance- 
ments to account therefor, and among them 
naming T. as having “in his lifetime” received 
a specified amount, it was held that the term 


‘children’ included his grandson, T. D., the 
son of T.—Scott y. Nelson, 3 Port. 452, 29 
Am. Dec. 266. 


[bb] (Ala. 1881) Testator, by the first clause 
of his will, after a devise of all his estate to 
his six children, to be equally divided when the 
youngest came of age, provided, “‘in case either 
or any of my children shall die before my 
estate shall be divided, that the share of such 
child or children shall be divided equally be- 
tween the survivors when partition is made, 
providing, always, that the child or children of 
such deceased children shall be entitled to 
their parents’ share’; and by the second clause 
he provided that ‘‘my children shall be supported 
and educated by the rents, issues, and profits of 
my estate.” Held, that by the second clause he 
provided only for the support of his own chil- 
dren mentioned by name in the first clause, and 
not for the support of a child of a deceased 
child.—Collins v. Toomer, 69 Ala. 14. 


[e] (Cal. 1887) S. died April 22, 1878, having 
executed a will April 9th. Tle bequeathed $2,- 
600 to each of the children of his deceased sister, 
when he or she should arrive at majority or his 
brother should die. If either of the children should 
die before his brother, leaving lawful issue, such 
issue to receive the parent’s share. The sister of 
S. had died 42 years, and the last of her chil- 
dren 7 years, before the making of the will, 
which was known to the testator. There were 
four minor grandchildren of the sister of S. 
living at the time of the making of the will. 
Held, that the word “children,” as used by tes- 
tator in referring to the issue of his deceased 
sister, should be construed to mean “grandchil- 
dren.”’—In re Schedel, 73 Cal. 594, 15 Pac. 297. 


[ce] (Ga. 1858) Grandchildren cannot take as 
“children,” unless the intent be manifest, 
Walker v. Williamson, 25 Ga. 549. 


Hs) 
[d] (Ind. 1855) A testator after certain be- 
quests of personal property gave and bequeathed 
to his sons, nominatim, all his real estate, to be 
equally divided between them or their heirs. 
There was no residuary clause in the will re- 
lating to the realty. Two of testator’s sons, 
named in the will, were dead when the will was 
made, and the testator knew it. Jleld, that 
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this was a devise to the children of these two 
sons of a share which their fathers would have 
taken, had they been living.—Taylor v. Conner, 
(ENeacl, alisy, 


{dd] (Ind. 1886) In a will the word “children” 
eannot include the party’s grandchildren whose 
parents were dead at the time the will was ex- 
pa pen v. Pugh, 105 Ind. 552, 5 N. E. 

(oe 

[e] (&y.1851) The word “children” in the 
residuary clause providing that, if there should 
be any property left after paying legacies, it 
should be ‘‘equally divided among my children,” 
as it was used synonymous with the word 
“heirs,” was held to include the grandchildren 
of the testator.—Hughes y. Hughes, 51 Ky. (12 
B. Mon.) 115. 


[ee] (Ky. 1859) The technical legal import of 
the word “children” accords with its ordinary 
and popular signification, and it is not to be con- 
strued as including grandchildren, excepting in 
two cases: IT irst, from necessity, where the 
will would be otherwise inoperative; and, sec- 
ond, where the testator has shown by other 
words that he did not use the word in its ordi- 
nary and proper meaning, but in a more ex- 
tended sense.—Churcehill y. Churchill, 59 Ky. 
(2 Mete.) 466. 


[f] (ky. 1863) Since the word “children” does 
not ordinarily denote grandchildren, and is ney- 
er so construed, except in cases where it is in- 
dispensably necessary to effectuate the obvious 
intent of the testator, a devise to “the chil- 
dren” of the testator’s sister, one of whom was 
dead at the time of the execution of the will, 
passes nothing to the descendants of such de- 
cedent.—Sheets y. Grubb’s Hx’r, 61 Ky. (4 
Metc.) 339. 


[ff] (ky. 1866) A testator disposed of a large 
residual estate thus: ‘“I‘wo-sevenths thereof to 
A., my half-sister, and two-sevenths thereof to 
the children of B., my deceased sister; her 
granddaughter D. to take the share which her 
father, W., would take if living.” Three of 
the children of B. were living at the publication 
of the will. Two others had died, one of them 
leaving an only child, the granddaughter men- 
tioned in the will, and the other leaving also an 
only child, the plaintiff, who claims under the 
will the share her mother would have taken if 
living. Held, that the word “children” was in- 
tended by the testator to include unmarried is- 
sue or descendants of the dead parents, and that 
the plaintiff was entitled to what would have 
been her mother’s portion if she had survived 
the testator.—Dunlap y. Shreve’s Ex’rs, 63 Ky. 
(2 Duy.) 334. 

[g] (Ky. 1871) A testator provided in his will 
that the balance of his estate, after paying his 
debts, should be equally divided among his “‘chil- 
dren.” Held, that grandchildren living at the 
time of his death took no part of the estate un- 
der the will—Hopson’s Ex’r v. Commonwealth, 
70 Ky. (7 Bush) 644. 


[gg] Gua. 1830) Though a bequest to nephews, 
children of certain brothers, will include grand- 
nephews, per stirpes, the word “liberi,” in Latin, 
and “enfans,” in French, comprehending grand- 
children to the latest generation, the rule does 
not hold where there are words of restriction. 
So, a bequest “A mes neveux, existans et issus 
des mariages de mes trois fréres,”’ will not in- 
clude the child of a nephew deceased before the 
testator. P. 7, T. 33, 1. 5—Poydras v. Poydras, 
1 Was 153% 


[h] (la. 1870) A will gave “to the children 
of my late brother T. one-fourth of the re- 
mainder, to be divided equally with those that 
may be living at my death.” ‘The children of a 
daughter of T., who had died before the date 
of the testament, sued to be recognized under 
the will. Held, that the term “children” in- 
sluded the children of T. living at the death of 
testator, and did not include those who had died 


before him.—Wharton y. Silliman’s Hx’rs, 22 
La. Ann. 343. 


[hh] (Me. 1851) A testator, having five chil- 
dren, after making certain legacies, bequeathed 
the residue of his personal property, namely, to 
four of his children, one-fifth part each, and, of 
the other fifth, one half to a daughter and the 
other half to a son of that daughter, to be paid 
to him when 21 years of age, with interest. 
Afterwards by a codicil he bequeathed, “for the 
benefit of his family,” for the term of ten years, 
all that residue which, in the will, he had di- 
rected to.be divided ‘‘among his children,” after 
which term it was to be divided as required by 
the original will. Held, that it was clearly the 
intention of the testator, by the word ‘“chil- 
dren” in the codicil, to include the grandson, and 
that the change made by the codicil was merely 
to postpone the distribution for the term of ten 
years.—Osgood vy. Lovering, 33 Me. 464. 


[i] (Md. 1868) In a codicil authorizing execu- 
tors to appropriate a certain fund to the widow 
of the testator’s deceased son, “‘for the benefit of 
her children, until the estate shall be finally set- 
tled,’ the word ‘children’ does not embrace 
grandchildren.—Tayloe y. Mosher, 29 Md. 448. 


[ii] (Md. 1891) Where there is a devise for 
life, with remaimder to the devisee’s ‘‘issue, chil- 
dren, or descendants,” the devisee’s children 
take the property to the exclusion of her grand- 
children.—Thomas y. Levering, 73 Md. 451, 21 
Atl. 367, 23 Atl. 3; Same v. Safe Deposit & 
Trust Co., Id.; Brewer y. Same, Id. 


{j] (Mass. 1870) The words, “such of my chil- 
dren as shall then be living,” do not include a 
child, living at the time named, of a child who 
was dead.—Thomson y. Ludington, 104 Mass. 
198. 

{jj] (Mass. 1889) Testator, at the date of his 
will, and at his death, had seven living children, 
and had grandchildren by a deceased daughter. 
By the first clause he bequeathed property to be 
equally divided among all his children, the issue 
of the deceased daughter and of any other chil- 
dren not living at his death, to take their de- 
ceased parent's share. By the second clause he 
gave an amount to each child, and provided that 
the same sum should be expended for the benefit 
of the issue of said deceased daughter. ‘The in- 
come from the residuum of the estate was to 
be divided into eight equal parts, one of which 
was to be for the benefit of the deceased daugh- 
ter’s issue until their majority, when the prin- 
cipal was to be paid to them; the remaining in- 
come to be divided among his children “now liv- 
ing,” for life, and at their death the issue of each 
was to receive their parent’s share of the income, 
and at their majority the principal. He fur- 
ther provided that, “if any of my children shall 
die without issue, their shares are to be added 
to those of the other children.” Held that, 
upon the death of one of said children without 
issue, the children of the deceased daughter 
should share in the portion of the income of the 
residuary fund to which such one was entitled.— 
Bowker vy. Bowker, 148 Mass. 198, 19 N. E. 
PRs. 

[k] (Miss. 1860) The testator gave a slave to 
H. until her death, ‘and after her death to M. 
and K., then infant daughters of H., or, if either 
M. or E. should then be dead, then to the living 
one, or, if both M. and BH. should then be dead, 
then the slave to descend to the surviving chil- 
dren of H. equally.” M. and BE. both died be- © 
fore their mother, H., leaving issue. Held, that 
the surviving children of H. were entitled to 
the slave on her death, to the exclusion of the 
issue of M. and .—Tucker vy. Stites, 39 Miss. 
196. 

{kk] (Miss. 1892) <A devise ‘“‘to all the children 
of my sister B. equally and jointly, and to their 
heirs and. assigns, forever, including any and 
all her said children who may be living at” her 
death, is a devise to the children of B., who 
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survived her, as a class, and does not include 
her grandchildren—Ward y. Cooper, 69 Miss. 
789, 13 South. 827. 


Qh] GN. J. 1849) A. devised real estate to his 
wife for life, and ordered it to be sold after 
her death, and the proceeds to be equally divid- 
ed among the children of his brothers and sisters. 
He had three brothers and one sister. Two of 
his nephews and one of his nieces had died be- 
fore the making of the will, leaving issue. Held, 
that such issue were not entitled to any share.— 
Van Gieson vy. Howard, 7 N. J. Eq. (8 Halst. 
Ch.) 462. 

{l] (N. J. 1854) The word “children” does not, 
ordinarily and properly speaking, comprehend 
grandchildren or issue generally. Their being 
included in that term is permitted in two cases 
only, viz., from necessity, which occurs when 
the will would remain inoperative unless the 
sense of the word “children” were extended be- 
yond its natural import, and where the testator 
has clearly shown, by other words, that he did 
not intend to use the term “children” in its 
proper actual meaning, but in a more extensive 
sense.—Brokaw y. Peterson, 15 N. J. Eg. (2 
McCart.) 194. : 


[m] (N. J. 1870) Testatrix bequeathed to each 
of her children $700, and then bequeathed to her 
executors $700, in trust to pay the interest an- 
nually to a daughter for life, and after her death 
bequeathed the same to the children of a daugh- 
ter, share and share alike, with a bequest over 
if no children of the daughter should be living. 
Held, that the word ‘children’ could not be 
construed to include grandchildren; there being 
nothing in the context to show that the testa- 
trix intended to include grandchildren, and the 
rule being that the word “children” will not be 
construed to include grandchildren, unless the 
context shows that the testator intended that it 
should include grandchildren, or unless the pro- 
vision will be inoperative without such con- 
struction.—Feit’s Ex’rs vy. Vanatta, 21 N. J. 
Eq. (6 C. EB. Green) S84. 


[mm] (N. ¥. 1832) By a will land was given 
to a woman for her life, with remainder to such 
of her children as should be living at the time 
of her decease. Held, that a grandchild whose 
parent died during the mother’s life was not in- 
cluded in the devise.—Tier v. Pennell, 1 Edw. 
Ch. 354. 


[n] ON. ¥. 1882) Grandchildren and their de- 
scendants will not be entitled under a devise or 
bequest to “children,” unless the provision for 
children would otherwise be inoperative, or the 
testator has clearly shown his intention to in- 
clude the grandchildren, etc., by other words in 
the will—RMarsh y. Hague, 1 Wdw. Ch. 174; 
Tier v. Pennell, Id. 354. 


[nn] (N. Y.1838) The word “children,” in a 
will, does not include grandchildren, unless it ap- 
pears that there were no children in the primary 
sense of the word, or that there could not be 
any in the event contemplated by the testator, 
or that the testator clearly intended to include 
such grandchildren.—Mowatt v. Carow, 7 Paige, 
328, 32 Am. Dec. 641. 


[nnn] (N. Y. 1846) A. devised his farm to his 
son B. during his life, and after his death di- 
reeted his own executors to sell the same and di- 
vide the proceeds equally among the remaining 
children and the heirs of those who were dead, 
excepting his son C., whose heirs, whether he 
were living or dead, were to take his share. 
Held, that the children of B. were to be admit- 
ted to their share of the proceeds.—Coles v. 
Brown, 4 Sandf. Ch, 123. 


fo] (N. Y. 1878S) A testator directed his execu- 
tors permanently to invest $10,000, the interest 
thereof to go to the support of A., a daughter 
of his deceased daughter. “If she should die 
without issue, then this sum shall be divided 
with my other heirs, or, should she be married, 
then at her death she can will this sum to 


whom she pleases.” He gave the residue of his 
estate to his wife and “all my living children, 
to share and share alike.” Should either of his 
two living daughters ‘“‘die without heirs,’ her 
portion “to be given to my other children and 
wife or their heirs.” Weld, that the words “liv- 
ing children” did not, and the words ‘my oth- 
er) childrens * (* 5*" or stheir heirs, did) n= 
clude A.—Low v. Harmony, 72 N. Y. 408. 

[oo] (N. ¥.1881) Testator by will directed 
his executors ‘‘to divide the sum of $20,000 in- 
to as many shares as there shall be lawful issue 
of my deceased nephew A. living at my death, 
and to invest the same and apply the interest 
and income from each of said shares to the use of 
each of said children, respectively, and, as they 
respectively depart this life, to pay over the prin- 
cipal of said share to their lawful issue, share 
and share alike.” At the time of the execution 
of the will, and of the testator’s death, there 
were living three children of A. and seven grand- 
children, two of them children of a deceased 
daughter. In an action for construction of the 
will, held, that the provision did not include the 
grandchildren.—Palmer vy. Horn, 84 N. Y. 516, 
affirming (1880) 20 Hun, 70. 


[p] (N. Y. 1888) C., who died in 1844, leaving 
two sons, A. and B., and two daughters, by his 
will gave his residuary estate to his son B. 
and to his heirs; but, in case B. should die 
without lawful issue, he gave it “to my remain- 
ing children, share and share alike.” A. died in 
1859, leaving four children. B. died in 1881, 
without issue. Held, that A.’s children were en- 
titled to their father’s one-third interest in the 
estate.—Kingsland y. Leonard, 65 How. Prac. 7. 


[pp] UN. Y. 1884) Testator gave a share in re- 
mainder of his residuary estate, after the death 
or marriage of his widew, to his sister, “if 
living, and, if not living, then to her children.” 
At the widow’s death the sister died, leaving 
surviving her sons and daughters and certain 
grandchildren, who were children of a son, who 
had died before his mother. Held, that the sur- 
viving sons and daughters of the sister took their 
parent’s legacies in equal shares, to the exclu- 
sion of the children of their deceased brother.— 
In re Cashman, 3 Dem. Sur. 242. 


[q] (N. Y. 1886) Where consistent with the in- 
tention indicated by the will, the term ‘“‘chil- 
dren’ may be deemed to include grandchildren. 
—In re Paton, 41 Hun, 497. 

[aq] (N. ¥. 1889) <A devise to ‘the children of 
my sister S., and the children of my brother 
J.,”’ means the immediate offspring of S. and J., 
and does not include the issue of a deceased 
child of either, unless there is a further pro- 
vision indicating such intention——Shannon vy. 
Pickell, 55 Hun, 127, 8 N. Y. Supp. 584. 


[r] (N. Y. 1889) <A bequest of testator’s resid- 
uary estate, to be divided among ‘“‘all my chil- 
dren, share and share alike, except that the 
share which my daughter M., deceased, would 
have had, had she survived me, shall be paid to 
my daughter W., and the share which my son 
W. would have had, had he survived me, shall 
be paid to my grandson J.,’’ does not include 
the child of a daughter who was dead when the 
will was made, but was not referred to therein. 
—In re Goble’s Will (Sur.) 10 N. Y. Supp. 18. 


[rr] (N. Y. 1890) A testator devised property 
to his wife for life, with directions that at her 
death it should be sold by the executors; and 
the proceeds he devised to his children “then 
surviving, to be equally divided among them, 
share and share alike.’”’ Held, that testator’s 
grandchildren living at the death of his wife 
were not entitled to take under the will.—In re 
Robinson, 57 Hun, 395, 10 N. Y. Supp. 692. 


[s] (N. Y.1893) Testator, who had three chil- 
dren, divided an estate into three equal parts, 
giving the use of a share to each child, and pro- 
vided that on the death of either of his children 
leaying issue the issue take equally the share of 
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the dead parent, but that in case a child died 
leaving no issue the capital of the share held for 
the use of the one so dying be divided among 
“my surviving children.” Held, that the word 
“children” was used in its primary sense, and 
that, on the death of one ef the three children 
without issue, the issue of another deceased 
child could not share with the third surviving 
child.—In re Potter’s Estate, 71 Hun, 77, 24 
N. Y. Supp. 586; In re Truslow, Id. Judgment 
modified (1894) 140 N. Y. 599, 35 N. E. 955. 


[ss] (N. C. 1845) Where a testator bequeathed 
property to A. for life, and after her death to 
be sold, and the proceeds to be divided equally 
among his children ‘that are then living,’’ it 
was held that children of a deceased child did 
not take under the will.—Denny v. Closse, 39 
NOx 1O2 


[t] (N. C. 1848) Where gifts in a will are to 
“children,” the general rule is that, when there 
are persons who answer that description, grand- 
children cannot take under it—Ward’s Ex’rs y. 
Sutton, 40 N. C. 421. 


[tt] (N.C. 1863) Grandchildren and_ great- 
grandchildren cannot be included in the division 
of a residue directed to be made among chil- 
dren.—Mordecai v. Boylan, 59 N. C. 365. 


{u] (Ohio, 1883) In the construction of a will, 
its words are to be taken in their primary and 
ordinary sense, so that, in the absence of any- 
thing to show a contrary intention on the part 
of the testator, the sons and daughters do not 
include granddaughters. — Stokes y. Stokes, 
{Ohio Dist. Ct.) 12 Wkly. Law Bul. 185, 9 Ohio 
Dec. 309. 


[uu] (Pa. 1831) Testator devised all his estate 
to his children, naming them, to be equally di- 
vided between them. Held, that the testator’s 
grandchildren were not to be considered as 
children, within the meaning of the will. A 
devise or bequest to children does not embrace 
grandchildren, unless it be in furtherance of the 
intention of the testator, so manifested by a 
view of the whole will.—In re Coates St., 2 
Ashm, 12, 

{v] (Pa. 1859) Under a provision of a will 
that a fund shall, at the death of testator’s sis- 
ter, “be equally divided among the testator’s 
children who may be alive at that time, or their 
heirs, administrators, and assigns,” the grand- 
children will not be included under the bequest 
to the children; the word ‘‘children’”’ not com- 
prehending grandchildren, in the absence of a 
clear intention to do so.—In re Jarden’s Hstate, 
3 Phila. 488. 

[vv] (Pa. 1862) A testatrix by will divided the 
residue of her estate into two parts, giving one- 
half to her brothers and sisters of the whole 
blood, and the children of such of them as were 
deceased, share and share alike, the children of 
each deceased brother or sister to take together 
for their share an amount equal to the share of 
a surviving brother or sister, and no more. 
The other half of her estate was given to the 
brothers and sisters of her deceased husband 
and their children in similar terms. Held, that 
under the will “grandchildren”? were excluded, 
and were not entitled to any portion of the es- 
tate, as the word ‘‘children” in itself did not 
include ‘‘grandchildren” or ‘‘issue,’’ and it was 
error in the orphans’ court to award any por- 
tion of the estate to the grandchildren of the de- 
ceased brothers and sisters of testatrix, or those 
of the brothers and sisters of her deceased hus- 
band.—Appeal of Gable’s Ex’rs, 40 Pa. (4 
Wright) 231. 

[w] (Pa. 1879) Under the rule that the word 
“children’”’ does not include “grandchildren,” un- 
less such construction be necessary to carry out 
the manifest intent of the testator in the con- 
text, a provision that the share of a daughter 
dying without issue should go “for the use and 
benefit of my surviving children, in equal pro- 


braces grandchildren; 


portions, in the same manner as hereinbefore 
directed as to the residue of my estate, * * 
that one-fourth of such residue should go to five 
grandchildren of a deceased daughter,’ does not 
include grandchildren.—Appeal of Castner, 88 
Pa. 478. 


[ww] (Pa. 1880) The word ‘‘children” will not 
be held to include “grandchildren,” unless the 
intention of the testator is manifest that it shall. 
—In re Visher’s Estate, 18 Phila. 401. 


[x] (Pa. 1883) A testator bequeathed a cer- 
tain sum to each of the children of A. “who may 
apply for the same within twelve months after 
my decease,” and directed that, as to such of 
A.’s children as should not, within 12 months, 
notify the executor of their existence, ‘‘the 
legacy to them thereafter shall be treated as 
canceled.” Certain of A.’s children died before 
the testator, leaving children. Held, that such 
deceased children’s children took no share of the 
estate.—Appeal of Fairfax, 103 Pa. 166. 


[xx] (Pa. 1884) Testator by will gave to his 
daughter, who was then enceinte, land for the 
daughter’s life, then to the daughter’s daughter 
in fée, the land, in case of the death of the lat- 
ter, “to be divided among the children.’’ The 
daughter’s daughter afterwards married, had 
children, and died before her mother. Held, 
that the children of the daughter’s daughter 
took nothing, but only the children of the tes- 
tator’s daughter.—Webb v. Hitchins, 105 Pa. 91. 


[y] (Pa. 1890) By a codicil directing a di- 
vision of property between testator’s wife and 
all his children, a grandchild is excluded, there 
being children living, though in the will it was 
provided that the residue should go to those 
entitled under the intestate laws, and a mar- 
ginal note to the codicil reads, “‘Personal estate 
to be divided equally among all the heirs;’” it 
appearing, from similar marginal notes to other 
portions of the will, that the word “heirs” was 
not used in its technical sense.—In re Hunt’s 
Estate, 188 Pa. 260, 19 Atl. 548, 25 Wkly. 
Notes Cas. 450. 


[yy] (R. I. 1874) On the death, before that of 
testator’s widow, of all the children of one of 
testator’s sisters, upon whose survival of the 
wife such children were to receive a distinct 
seventh part of the residue of testator’s estate, 
other distinct sevenths being given in like man- 
ner to the children of six other brothers and 
sisters, the portion so bequeathed to such de- 
ceased children lapses; the case not being one 
in which grandchildren can-be permitted to take 
under the designation of “children.’—'Tilling- 
hast v. Andrews, 11 R. I. 84. 


[yyy] (S. C. 1802) The words “sons and 
daughters,” in a will, may include grandchil- 
dren.—Archer vy. Smith, 2 Desaus. 123, note. 


lyyyy] (S.C. 1830) A testator bequeathed per- 
sonal property to his wife for her life, and at 
her death the property was to be equally divid- 
ed among the testator’s children. By a subse- 
quent clause in the will the testator directed a 
division of his real estate among his heirs, and 
directed that “after his heirs were made equal, 
as would appear by receipts, the remainder of 
the estate should be equally divided among 
them; * * * the whole of the heirs of his 
son David to have an equal share with one 
of testator’s children, to be equally divided 
among such heirs.” Held, that upon the death 
of the wife the remainder of the property be- 
queathed to her must be equally divided be- 
tween the children of the testator, excluding 
grandchildren.—Ruff vy. Rutherford, 1 Bailey, 
Hq. 7. 

{z} (S.C.1871) The words “children” and 
“grandchildren,” when used in a will, must be 
construed according to their primary accepta- 
tion, if there be any persons to answer the de- 
scription. The word ‘children’? sometimes em- 
but this is only under 
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particular circumstances, as where there are no] 


persons to answer the description of children or 
grandchildren in the primary sense, or where 
there could not be any such at the time or in 
the event contemplated. Another case, and the 


only other, in which the natural meaning of, 


these words may be extended, is where the tes- 
tator has clearly shown, by the use of other 
words, that he used the words “children” or 


“grandchildren” as synonymous with “issue,” or | 
“descendants” -generally—Heyward v. Hasell, | 


28. GC. (2 Rich.) 509. 
[zz] (S. C. 1886) 


to his children and a grandchild named, and 
then, in the sixth clause, makes certain pro- 
visions as to the shares of his children, or those 
who take as their substitutes, and then, in an- 


other and seventh clause, makes certain other | 


and different provisions as to the share of his 
grandchild, the provisions in the sixth clause 


will not be construed as applying to such grand- | 


child.—Brabham y. Crosland, 25 S. C. 525, 
TS) Ha oes 


[zzz] (Tenn. 1860) The word “children,” inits | 
legal signification, does not include ‘“‘grandchil- | 
dren’; but it may be held to include grand- | 
children, where there is an ambiguity in the | 


will, and the manifest intention of the will can- 
not otherwise be satisfied.—Lipton v. Tipton, 41 
Tenn. (1 Cold.) 252. 


$1082. “‘Grandchildren”’ as including 
“ovreat-grandchildren.”’ 


See ante, § 1081 [tt]. 
[a] (Ga. 1888) Under a devise to “the chil- 


dren of my mother, the grandchildren of my 
mother to receive their parent’s share should 


that parent not be in life,” two lving grand-_| 


children take their deceased mother’s share, to 
the exclusion of the issue of their sister, who 
died before testator.—Tolbert v. Burns, 82 Ga. 
213, 8S. HY 79. 

[b] (Ind. 1884) Under a will directing the ex- 
ecutor to ‘‘make distribution between my chil- 
dren living, and the children of my deceased 
children if living at the time,” great-grandchil- 
dren of the testator are not included.—Cum- 
mings v. Plummer, 94 Ind. 408, 48 Am. Rep. 
167. 

{c] (Ky. 1848) A testator devised his estate to 
his children by name, and, as one of them was 
dead, he devised his interest to his children, 
Before the testator died, all of the children of 
his deceased son died, save one, 
them left four children. 
great-grandchildren were entitled to their moth- 
er’s share under the testator’s will.—Yeates v. 
Gill, 48 Ky. (9 B. Mon.) 203. 


{d] (Md. 1889) Testator devised his estate to 
his grandson for life, remainder in fee to such 
grandson’s children living at his death, if they 
arrived at lawful age or left issue, but, if none 


of them should have issue or arrive at lawful | 


age, then to ‘the children of’ the testator’s son 
in fee. Held, that the word ‘“‘children”’ (of the 
testator’s son) does not include the issue of a 
ehild who died before the remainder to that 
class vested, but subsequent to the death of the 
testator.—Demill v. Reid, 71 Md. 175, 17 Atl. 
1014. 


fe] (N. H. 1887) Testator devised his property 
in trust to pay certain legacies and annuities to 
his son and daughter, his only children, and, 
after providing for the education of his grand- 
children and payment to them of certain lega- 
cies, provided that, ‘‘when the youngest of said 
children [of the testator’s son and daughter] 


skall arrive at the age of 40 years, then all my | 


estate shall be theirs, to have and to hold the 
same to them and their heirs,” with a proviso 
for the protection of those ‘‘who are not then 
possessed” of good habits and business capacity, 
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by which those who were of good habits and 
business capacity were directed to manage the 
property for them. Held that, though the estate 
did not vest in the grandchildren until the time 
of distribution, yet the children of deceased 
grandchildren took the interest their parents 
would have received, as testator evidently in- 
tended to include in the werd ‘“‘children,’’ as 
applied to his grandchildren, the issue of any 
deceased grandchild.—Edgerly vy. Barker, 66 N. 
H. 434, 31 Atl. 900, 28 L. R. A. 828. 


{f] (N. Y¥. 1841) Great-grandchildren will not 
take under a bequest to grandchildren, unless it 
clearly appears from the will that the testator 
intended to include them.—Hone vy. Van Schaick, 
| 3 Edw. Ch. 474. 


[g] (N. Y. 1850) The heirs at law of a de- 
ceased testator were seven children, a grand- 
daughter, A., the daughter of a deceased son, 
and three children of another deceased son. The 
will provided for the creation of a trust fund 
‘from the bulk of the real and personal estate, 
the income of which was directed to be paid, 
one-ninth to each of his children, or their legal 
representatives, and one-ninth to his grand- 
daughter, A., omitting her representatives. The 
executors were directed, upon such payment, to 
/take the separate receipts of the children who 
| were severally named, and were required to 
make payment to the granddaughter, A., for her 
separate use and upon her receipt, and to the 
| three children of the deceased son upon the re- 
| ceipt of their mother. If, prior to the expira- 
| tion of the trust, a daughter died leaving issue, 
| her share of the income was to be paid to her 
| husband, if living, and, if not, to her children, 
if of age or married, otherwise to their guar- 
dians; but no similar provision was made in 
case of the death of A. The trust was to con- 
tinue for 21 years from the date of the will, and 
the fund was then to be divided among the heirs 
of the testator (A. being named as one of them), 
|or their legal representatives. In the partition 
of the fund, the will declared that his grand- 
daughter, A., was to be considered as standing 
in the same situation with regard to her own 
rights and those of her issue as the other 
daughters, and all the rules applying to them, 
their husbands, and issue, were to be applied te 
| her, her husband, and issue. By a codicil an- 
nexed to his will the testator gave to each of 
his grandchildren living at his death the sum of 
$6,000, to be paid to them upon their attaining, 
respectively, the age of 21 years or marrying, 
| whichever event should first take place; such 
payment not to be made without the consent of 
the parents of the grandchild. There were oth- 
er grandchildren, under age and unmarried, at 
the time of making the will and codicil; but A. 
was of age, married, and both her parents were 
dead. Held, that A. was not entitled with the 
other grandchildren to a legacy of $6,000 under 
the codicil, and that her children in esse at the 
death of the testator, and being his great grand- 
ehildren, could not take legacies under the de- 
nomination of “grandchildren” as used in the 
eodicil. — Hone vy. War Schaick, 3 N. Y. (3 
Comst.) 538. 


[bh] (N. Y. 1850) If, in a devise, a grand- 
daughter of the testator is spoken of as his 
daughter, and her children as his grandchildren, 
and a subsequent clause or codicil gives a leg- 
acy to each of his grandchildren, the latter pro- 
vision will include the children of the grand- 
daughter. — Hone y. Van Schaick, 3 N. Y. (8 
Comst.) 538. 


fi] (Pa. 1813) 
| pounds to the children and grandchildren of his 
| brother J., deceased, excepting M. [who was a 
| grandchild of J.]| and her children, she and 
they not needing it, to be equally divided among 
| those then living [i. e. at the death of testator’s 
widow], saving that his cousin 8S. should have 
two shares thereof.” Held, that the great- 
| grandchildren of J. took equally with children 


A testator left “two thousand 
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Childres 


References are to Topic and Key-Number Section in 1st and 2d Decennial Digests 


CHILDREN (Cont’d) 
Criminal prosecutions under laws 


for protection of children 
(Cont’d) 

Computation of age of delinquent 
child. Time, 4, 11 

Duplicity in affidavit. Criminal 
Law, 252(4) 


Election between acts in prose- 
cution for cruelty. Criminal 
Law, 678(1) 

Evidence of other offense in pros- 
ecution for cruel punishment 
of child. Criminal Law, 369(1), 


371(1) 
Indictment or information— 
Necessity. Indictment and 
Information, 3 
Requisites and _ sufficiency. 
Indictment and Informa- 
tion, 4 


Allegation of matters of 
fact or conclusions. In- 
dictment and Informa- 
tion, 63 

Language of statute. In- 
dictment and Informa- 
tion, 110(29, 48) 

Signature to. Indictment 
and Information, 51(1) 

Verification. Indictment 
and Information, 52(2) 

Instructions as to credibility of 
testimony of alleged delin- 
quent. Criminal Law, 785(8) 

Jurisdiction of prosecution for 
impairing morals. Criminal 
Law, 87 

Juvenile delinquents, see Juven- 
ile delinquents, dependents, 
and vagrants, post under this 


head , 
Permitting female minor in 
house of prostitution. Prostl- 
tution, 5 


Preliminary complaint charging 
offense under juvenile court 
act. Criminal Law, 212 

Prohibition to review conviction. 
Prohibition, 3(4) 

Record as _ evidence. 
Law, 429(2) 

Responsiveness of judgment to 
information. Criminal Law, 
995(3) 

Review. Criminal Law, 1022 

Statute adopted from another 
state. Statutes, 226 

108(1), 


Venue. Criminal Law, 
137 

Violation of statute regulating 
employment. Master and Serv- 


Criminal 


ant, 18 
Cruelty to— 
Action against parent for. Par- 
ent and Child, 11 
Prevention and punishment. In- 


fants; 15, 20 
Societies for prevention of, see 
Societies and officers for pro- 
tection, post under this head 
Custody and control— 
Infants, 12-20 
Parent and Child, 2, 8 


Annulment of marriage. Mar- 
riage, 64 

Apprenticed children. Appren- 
tices, 13 

Bastards. Bastards, 15 

Certiorari to review judgment 
awarding custody. Certiorari, 
67, 

Child of convict parent. Con- 
victs, 6 


Child of mother committed for 
refusal to testify. Witnesses, 
21 

Divorce aa parents. Divorce, 
Children not awarded by judg- 

mei or decree of divorce. 
Divorce, 323 
Domicile of children of di- 
vorced parents. Domicile, 5 
Effect of award on further 
liability. Divorce, 324 
Foreign divorce. Divorce, 332 

Employers’ liability insurance, 
employment in violation of 
law. Insurance, 435, 437 

Guardian of the person. Guard- 
ian and Ward, 4, 29, 168 


9 
23 


CHILDREN (Cont’d) 
Custedy and control (Cont’d) 
Habeas corpus to determine. 
Habeas Corpus, 99 
Allowance and issuance of 
writ. Habeas Corpus, 61 
Appeal or other proceedings 
for review of determina- 
tion. Habeas Corpus, 113 
(12) 
Commitment of juvenile de- 


Havent: Habeas Corpus, 
Evidence. Habeas Corpus, 85 | 


Existence of other remedy in 
general. Habeas Corpus, 3 

Grounds for writ. Habeas 
Corpus; 25(1, 2), 27, 300, 3) 

Hearing on writ and return. 
Habeas Corpus, 90 

Judgment or order. 
Corpus, 112 

Jurisdiction of parties. 
beas Corpus, 48 

Jurisdiction of -proceedings. 
Habeas Corpus, 44 

Nature and scope of remedy 
in general. Habeas Cor- 
pus, 1 

Nature of restraint or deten- 
tion. Habeas Corpus, 9, 14, 
aa ikl 

Operation and effect of deter- 


Habeas 
Ha- 


mination. Habeas Corpus, 
LAG) 5. AEA) 

Persons entitled to relief. 
Habeas Corpus, 38 

Petition for writ. Habeas 
Corpus, 54 

Production of person in re- 


turn. Habeas Corpus, 82 
Return to writ. Habeas Cor- 
pus, 75 


Scope of inquiry and powers 


of court. Habeas Corpus, 
92, 93 
Judgment— 
Conclusiveness. Judgment, 


563(2), 646, 693, 731 

Vacation. Judgment, 384 

Jury trial, right to. Jury, 
(2, 3), 32(2) 

Kidnapping. Kidnapping, 2 

Mandamus to compel hearing of 
proceedings for removal of 
child to home for dependent 
children. Mandamus, 45 

Ne exeat in aid of habeas cor- 
pus. Ne Exeat, 1 

Privileges or immunities of citi- 
zens. Constitutional Law, 206 


21 


(1) 

Prohibition to restrain proceed- 
ings affecting custody. Pro- 
hibition, 5(3), 10(2), 28 

Reformatories. Reformatories, 7 

Review, finality of decision in 
suit for custody. Appeal and 
Error, 81 : 

Separation of husband and wife. 
Husband and Wife, 278(1, 3), 
297, 29914 

Setting aside adoption. Adop- 
tion, 10, 20 

Damages for— 


Death of child. Death, 85, 99(3) 


Death of parent. Death, 7-109 
Claim against county for. 
Counties, 213 
Injuries to child— 
Evidence. Damages, 166(2), 
L722), Lis), ss Ch) 
Exemplary damages. Damag- 
es, 94 


Expenses incurred. Damages, 
42 


Inadequate 


or excessive. 

Damages, 130(1), 181(1, 2, 4), 
132(1) 

Instructions as to. Damages, 


215(3), 216(8) 


Measure of damages. Dam- 
ages, 95, 96 

Mental suffering. Damages, 
50 

Pecuniary losses. Damages, 


Oils < 
Pleading. Damages, 148 
Questions for jury. Damag- 


es, 208 
child. infants, 64 


Torts of 
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CHILDREN (Cont'd) 

Dangerous machinery and places as 
attractions to children, see At- 
tractions to children causing in- 
jury, ante under this head 

Death of child. Death, 7-109 

Declarations of. Evidence, 237 

Delegation of legislative power. 
Constitutional Law, 62 

Delinquent and dependent children, 
see Juvenile delinquents, depend- 
ents, and vagrants, post under 
this head 

Deprivation of personal liberty. 
Constitutional Law, 83(1), 86, 87 

Derivative settlement of infant, 
Paupers, 20(4) 

Designation in will. Wills, 458, 497 

As word of donation or of lim- 
itation. Wills, 495 

Classes. Wills, 523, 524 

Survivorship. Wills, 548 

Detention homes, see Juvenile de- 
linquents, dependents, and va- 
grants, post under this head 

Disorderly house— 

Contributing to delinquency of 
minors. Infants, 13, 20 
Employment of children in. 

fants, 14 

Municipal ordinance prohibit- 
ing. Municipal Corpora-. 
tions, 594(5) 

Domicile, see this index—Domicile 
or Residence 

Due process of law, see Constitu- 
tional and statutory provisions, 
ante under this head 

Education— 

Guardian and Ward, 30 
Infants, 14 
Parent and Child, 3, 14 
Schools and School Districts 
Liability of wife’s separate es- 
tate for expenses of. Husband 
and Wife, 151(1, 5) 

Ejection from car— 

Tafant trespasser. 
1 


In- 


Carriers, 355, 


Parent refusing to pay fare of 


child. Carriers, 355 
Elevators, operation by minor. 
Carriers, 21(1) 
Emancipation— 
Infants, 9 
Marriage, 10 
Employés, injuries to infant em- 
ployés, see Care required as to 


children and Care required of 
children and contributory negli- 
gence, ante under this head 
Employment. Infants, 14 
Also see this index—Child Labor 
Criminal liability of master for 
violations of labor law. Mas- 
ter and Servant, 18 


Enticing away from, Master 
and Servant, 343 
Hours of labor. Master and 


Servant, 13 

Ordinance prohibiting employ- 
ment in disorderly house. Mu- 
nicipal Corporations, 594(5) 

Prohibition of employment un- 
der age, exclusive remedy for 
violation. Action, 5 

Prosecution of persons violating 
laws relating to employment. 
Infants, 20 

Regulation of. Infants, 14 

Right of action by parent for in- 
juries to child unlawfully em- 
perme Parent and Child, 7 

Subject and title of act. Stat- 

utes, 114(2) 
Encroachment on judicial powers 


by executive. Constitutional 
Law, 80(38) 

Enlistment— 
Army or navy. Army and Navy, 
Militia. Militia, 8 


Enticing minor servant to leave 


employmert. Master and Serv- 
ant, 343 
Equal protectior. of laws. Constl- 
tutional Law, 211, 238(1) 
Evidence— . 
Ability of another child. Evl- 
dence, 132 
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Granta 


References are to Topic and Key-Number Section in 1st and 2d Decennial Digests 


GRAND JURY (Cont’d) 
Mandamus to (Cont'd) 

Correvt court tecords as to or- 
ganization of jury. Mandamus, 
16(1) 

Minutes or record of proceedings. 
Grand Jury, 40 

Evidence in proceedings for bail. 
Bail, 49 

Inspection. Criminal Law, 62714, 
1166(1) 

Nature .and functions in general. 
Grand Jury, 1 

Negroes, see Discrimination, 
ante under this head 

Number of jurors. Grand Jury, 3 

Oath. Grand Jury, 22 

Obstructing justice, by interfering 
with service of subpcena. Ob- 

structing Justice, 14, 15 

Perjury before grand jury. Perjury, 
6, 9(2), 16 

Knowledge of falsity of testi- 
mony. Perjury, 12 

Materialitv of testimony. 
Jury, 11(7) 

Petit jurors— 

Competency as of person over- 
hearing charge to grand jury. 
Jury, 83(1) 

Prior service as grand jurors af- 
fecting competency. Jury, 95, 
110(9). 131(13) 

Serving as petit juror, 
for new trial. Criminal 
923(8) 

Tanes® and duties. 


ete., 


Per- 


ground 
Law, 
Grand Jury, 24- 
Offenses and accusations. Grand 
Jury, 26 
Public officers and institutions. 
Grand Jury, 2 
ee nce of accused. 
5 
Presence cr participation of unau- 
thorized persons. Grand Jury, 39 
Presentments or renorts to court in 
general. Grand Jury, 42 
Presumptions— 
Performance of duties bv— 


Grand Jury, 


Clerk of jury. Evidence, 82, 
83(1) 
Jury. Criminal Law, 322 


Regularity of proceedings— 
Criminal Law, 321 
Evidence, 83(4) 
Prohibition against proceedings. 
Prohibition, 3(4), 10(3). 11, 15 
Bopecuting attorney. Grand Jury, 


Sue Aontions of jurors. Grand Ju- 
ry, § 

Citizenship. Cltizens, 10 
Quashing venire. Grand Jury, 16 


Recommendation of— 


Adoption of highway laws. High- 
ways, 19, 122, 151(1) 
Levv of county taxes. Counties, 
192 
Records. Grand Jury, 40 


Clerk’s fees for filing. Clerks of 
Courts, 17 
Removal of case to grand jury on 
summary trial of one accused of 
crime. Criminal Law, 253 
Review, see Appeal, ante under this 
head 


Searches and seizures. Searches 
and Seizures, 7 ’ 
Secrecy as to proceedings. Grand 


Jury, 41 
Selection of jurors. 
Authority to select. 
ry, 7 
Sheriff’s fees for summoning jurors. 
Sheriffs and Constables, 53 
Slanderous imputations concerning. 
Libel and Slander, 10(1) 
Special counsel to conduct proceed- 
ings before. Attorney General, 2 
Special or local laws. Statutes, 87 
Special venire or special grand 
jury. Grand Jury, 10 
Statutory provisions, see Constitu- 
tional and statutory provisions, 
ante under this head 
Stenographers. Grand Jury, 38 
Summoning— 
jurors in general. 


Grand Jury, 8 
Grand Ju- 


Grand Jury, 


GRAND JURY (Cont’d) 
Summoning (Cont'd) 
Jurors in general (Cont’d) 
Authority to summon. 
Grand Jury, 7 
Talesmen. Grand Jury, 12 
Taxes— 

Recommendation by of county 
levy. Counties, 192 

Submission of levy to., 
tion, 301(1) 

Term of service and_ sessions. 
Grand Jury, 28-31 

Adjournments. Grand Jury, 31 

Term of court. Grand Jury, 30 
United States courts— 

Power of district courts of Okla- 
homa as to summoning grand 
jurors. Courts, 436 

Practice in federal 
Courts, 237, 352 

Summoning grand jury where 
pais is divided. Courts, 
41 

Violation of federal statute in 
selecting grand jury as ques- 
tion for Supreme Court. 
Courts, 387(2) 

Waiver of objections to jurors. 

Grand Jury, 19 

Weapons, apprehension of danger 
as justification for carrying into 

grand jury room. Weapons, 13 

Witnesses— 

Attendance and 
Grand Jury, 36 

Compelling accused to incrimi- 
nate himself. Criminal Law, 
393 (1) 

Compelling production of books 

and papers— 
Searches and Seizures, 7 


Taxa- 


courts. 


examination. 


Witnesses, 16, 298 
Competency of— 

Jurors as witnesses as to 

proceedings before them, 


Witnesses, 72 
Wife to testify for or against 
husband. Witnesses, 52(7) 

Conclusiveness of minutes as to 
names of witnesses to be in- 
dorsed on indictment. Crim- 
inal Law, 628(1) 

Immunity from prosecution for 
act disclosed by testimony be- 
fore grand jury. Criminal 
Law, 42 

Impeachment by former testi- 
mony given before grand jury. 
Witnesses, 379(9). 393 

Introduction of notes of testi- 
mony used to refresh memory 
of witness. Witnesses, 257 

Plea in abatement for failure 
to swear. Criminal Law, 280 
(2) 

Privileged 
Witnesses, 196 

Privilege on examination before 

jury— 
Accused. Witnesses, 300 
Answer tending to subject 
witness to criminal prose- 
cution. Witnesses, 297 
Effect of statutory protection 
of witness from use of evi- 
dence against himself. 
Witnesses, 304(1) 
Proceedings to which privi- 
lege applies. Witnesses, 
293% 
Production of 
Witnesses, 298 

Process, exemption from serv- 
ice. Process, 120 

Re-examination on 
sion. Indictment 
mation, 15(5) 

Refreshing memory by notes of 
testimony taken before jury. 
Witnesses, 255(9) 


GRAND LARCENY 
See, also, this index—Larceny 
Conviction of— 
Embezzlement under charge of 
grand larceny. Indictment 
and Information, 186 


354 


communications. 


documents 


resubmis- 
and Infor- 


GRAND LARCENY peat 
Conviction of (Cont'd 
Petit larceny nee charge of 


grand larceny. Indictment 
and Information, 185 
Repeal of statutes relating to, 
Statutes, 165 
GRAND LIST 


Assessment roll. Taxation, 408-446 


GRAND OPERA 
Monopolies, 12(2) 
Theaters and Shows, % 


GRANDPARENTS AND GRAND- 
CHILDREN 
Administrators. Executors 
Administrators, 17(2) 
peuer ion of grandchild. Adoption, 
quseody. and control of grandchil- 
en— 
Divorce, 298(1) 
Habeas Corpus, 99(1, 8) 
Parent and Child, 2(3) 
Death of grandchild, action for. 
Death, 31(1) 
Designation of grandchild in will. 
Wills, 497 
French spoliation claim, 


and 


right of 


grandchild to award of. United 
States, 101(2) 

Grandparents’ liability for support 
of indigent grandchildren, Pau- 
pers, 37(1) 

Guardianship of grandchild. 
oe and Ward, 4, 6, 10, 39 


Hegmeeen? rights. Homestead, 17, 
Inheritance by— 
Grandchild. Descent and Dis- 
tribution, 26, 28, 34, 105 


Grandparents. Descent and 
Distribution, 36 

Insurance— 
Insurable interest in life of 
i es Insurance, 116 
Parties to action on _ policy. 


Insurance, 624(6) 
Right to ge AA ak 


585(4), 
eee eae Parent and Child, 


Insurance, 


Support of indigent grandchildren. 
Paupers, 37(1) 


GRAND STAND 


Liability for injury to person in 
grand stand— 
Agriculture, 4(3) 
Colleges and Universities, 7 
Theaters and Shows, 6 
GRANGES 
By-laws of State Grange. Asso- 


ciations, 5 


Membership. Associations, 8 

GRANITO 

Duties on. Customs Duties, 25(1) 

GRANTS 

Alteration. Alteration of Instru- 
ments 


Boundaries affected by priority of 


grants. Boundaries, 24 
Champertous grants. Champerty 
and Maintenance, 7 

Charitable objects, enforcement. 
Charities, 49 

Colleges, maintenance of. Colleg- 


es and Universities, 4 
Constitutional grant of powers in 

general. Constitutional Law, 26 
Construction of— 

Legislative grants— 


Bridges, 15 
Statutes, 238 
Ordinances conferring grants. 


Municipal Corporations, 120 
Word. Charities, 21(1) 
Covenants, construction of term as 


upblying covenant. Covenants, 
Dedication. Dedication 

Deeds. Deeds 

Disposition by will. Wills, 630(13) 


Wills 


WILLS (Cont’d) 
Cancellation (Cont'd) 
Deed testamentary in character. 
Cancellation of Instruments, 1 
Right of action by devisee to set 
aside deed. Cancellation of In- 
struments, 27 


Capacity— 
a ar ated capacity. Wills, 
Evidence. Wills, 303(2) 
Instructions, Wills, 330 


siya for jury. Wills, 324 


Submission of issue to jury. 
Wills, 316(2) 
To elect. Wills, 786 
To revoke will. Wills, 169 
To take by devise or bequest. 


Wills, 10 

Capital, income, and accumuia- 
tions— 
Abatement. Wills, 810 


Apportionment of income or an- 
nual or other stated payments. 


Wills, 735 
Construction of testamentary 
trusts. Wills, 684 


Contingency on which estate or 


interest depends. Wills, 630 
(9, 18) 
Description of property. Wills, 


564, 5738, 587(4) 
Effect of— 

Failure of devise or bequest 
on right to income or other 
accumulations. Wills, 854 

Residuary provisions on rents, 
protits, income, and accu- 
mulations. Wills, 858(6) 

Interest on legacies. Wills, 734 


Legacies charged on property 
or interest devised or be- 
queathed. Wills, 821(3) 

Limitation over of principal aft- 


er life estate in income. Wills, 
634(20) 
Nature of— 

Estates and interests created. 
Wills, 618 

Title and rights in general of 
devisees and legatées to 
rents and profits, income, 
and accumulations. Wills, 


728 
Operation and effect of rights of 
other devisees: and legatees, 
Wills, 802(4) 


Partial intestacy as to rents, 
oe and income. Wills, 865 


Property or fund out of which 
legacies are to be paid. Wills, 
732(5) 

Capita, taking property per capita, 

Wills, 530-533 

Caveats. Wills, 277 
Cemetery lot, testamentary disposi- 


tion. Cemeteries, 15 
Certainty. Wills, 103-106, 489(2), 
493, 634(3) 


Beneficiaries in gifts to charities. 
Charities, 21(4} 

Purpose of gift for charitable 
purposes. Charities, 22(1) 
Certiorari, determination of ‘will 
contest on appeal, as ground for 


denial of. Certiorari, 8 
Cestuis que trust. Wills, 682 
Champerty— 


Agreement to— 
Abandon contest in considera- 
tion of receiving amount of 
devise omitted from will by 


mistake. Champerty and 
Maintenance, 4(3) 
Set aside will. Champerty 


and Maintenance, 4(1) 
Conveyance of property by ben- 


eficiaries. Champerty and 
Maintenance, 7(3) 
Sale under power in will. Cham- 


perty and Maintenance, 7(2) 
Change— 

In condition or circumstances 
occurring subsequently to will, 
effect of. Wills, 483 

Of venue, of proceedings to es- 
tablish will. Venue, 36 
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WILLS (Cont’d) 
Character— 
Attesting witnesses as affecting 
testimony. Wills, 303(7) 
Persons benefited by will, claim- 
ed to have been unduly influ- 
enced. Wills, 164(5) 
Persons interested in will, evi- 
dence of execution, existence, 


an genuineness. Wills, 293 
Validity of conditions as to. 
Wills, 644 
Charges— 
Against devisees and legatees. 
Wills, 731 


Deduction from capital or income 
of trust estate. Wills, 684(5) 
Legacies charged on property, 


estate, or interest. Wills, 
819-8 26 
Interest on. Wills, 734(7) 


Time of accrual of right to. 
Wills, 733(11) 
Charitable bequests and devises— 
Designation of charitable insti- 
tutions. Wills, 515 
Exemption from taxation. 
ation, 241 
Restrictions on. Wills, 12-16 
Validity, construction, and op- 
eration of charitable bequests 
and devises in general. Char- 
ities 
Chemical test of ink at time of 
trial of proceedings to probate or 


Tax- 


establish will. Trial, 27 
Children— 
Adoption as revoking will. 
Wills, 192 
After-born children. Wills, 524 


(8), 614(10), 684(17), 635 
Presumptions as to intent to 


disinherit. Descent and 
Distribution, 47(3) 
Birth— 


As affecting time of ascer- 
tainment of class. Wills, 
524 

ahi ekoeas of will by. Wills, 

Control or disposition of life es- 
tate for benefit of children. 
Wills, 616(7) 

Designation. Wills, 497, 506(4), 

General devise with power of 
disposition for benefit of chil- 
dren as creating fee-simple 
estate. Wills, 600(2) 

Illegitimate children. Wills, 17, 
497(6), 506(5) 


Interest on legacies to. Wills, 
734(5) 

Limitation to children of life 
tenant. Wills, 614(6) 
Omission of child or issue of 
child. Descent and Distribu- 
tion, 47 

Operation of will as deed of 
adoption. Adoption, 8 
Restrictions on disposition by 
testator leaving children. 
Wills, 11 

Will as evidence of adoption. 
Wills, 17 


Circumstances of making, consid- 
eration of in determining testa- 


tor’s intention in construction. 
Wills, 441, 487(2) 
Circumstantial evidence of mis- 


take, undue influence, and fraud. 
Wills, .166(12) 
Claims— 
Against estate, validity of con- 
ditions as to. Wills, 652 
In favor of estate against devi- 
sees and legatees. Wills, 731 
Classes, devises and bequests to. 
Wills, 521-524 
Effect of lapse. Wills, 777 
Members of classes taking per 
etrpes or per capita. Wills, 


Remainders. Wills, 634(14) 
Representation under statutory 
provisions. Wills, 552(5) 
Substitution to shares of mem- 
bers of classes. Wills, 557 
Cloud on title. Quieting Title, 7(2) 
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Codicils— 
Appointment of executor— 
Executors and Administra- 
tors, 14 
Wills, 99 
Cancellation by 
Wills, 174 
Chang trusts. Charities, 12, 


Construction. Wills, 470, 476, 535 
Disposition of property as af- 
fecting validity. Wills, 73 


of testator. 


Estoppel by provisions of. 
Wills, 14 

Evidence, Wills, 289, 293(1), 
302(7) 

Execution. Wills, 125 

Form and contents. Wills, 99 

Fraud on legatee by inducing 
execution of invalid codicil. 
Fraud, 25 


Invalidity of pre-existing will 
as affecting validity of. Wills, 
99 

Power of attorney in as affect- 
ing validity. Wills, 99 

Probate of separate instruments, 
Wills, 207 

Republication or revival of will 
by. Wills, 184, 196-199, 201 

Revival of adeemed legacy by. 
Wills, 769 

Revocation of will or of provi- 
sions in will or codicil. Wills, 
175, 184, 185, 189-195, 290, 306 

Signature to. Wills, 111(2) 


Substituted, cumulative, or ad- 
ditional devise or bequest. 
Wiills, 585 (2) : 

Undue influence in procuring ex- 
ecution. Wills, 155(1) 

Collateral limitations. Wills, 621 
Collaterals, designation. Wills, 499, 

506 (4) 

Colleges and universities, private 


donations to. 
versities, 6(2) 
Collusive or fictitious action to 
construe will. Action, 8 
Color of title, see Adverse posses- 
sion, ante under this head 
Common law affecting. Common 
Law, 7, 12 
Presumptions as to common law 
Teo ee states. Evidence, 80 
( 
Community property. Wills, 577 
Competency of witnesses. Wills, 


Colleges and Uni- 


’ 


Also see Witnesses, post under 

this head 

Compromise— 

Agreement between contestants 
and proponents. Compro- 
mise and Settlement, 3, 6 
(3, 4), 8(3, 4), 15(1) 

As estoppel to take after will 
has been set aside by oth- 
ers. Compromise and Set- 
tlement, 17(2) 

Public policy affecting set- 
tlement of contest. Con- 
tracts, 129(4) 

Certainty of contract between 
devisees and legatees— 

Consideration. Compromise 
and Settlement, 6(4) 

Construction of agreement in 
general. Compromise and 
Settlement, 11 

Making and form of agree- 


ment. Compromise and 
Settlement, 5(1, 2) 
Persons concluded. Compro- 


mise and Settlement, 17(2) 
Reality of assent. Compro- 
mise and Settlement, 8(3, 4) 
Claim or rights under contract 
to devise or bequeath. Com- 
promise and Settlement, 6(2), 
9, 16(1) 


Computation of interest on lega- 


cies. Wills, 734(10) 
Conclusiveness— 
Adjudication as to validity of 


instrument or probate. Wills,. 
432 


As against devisees or legatees, 
of judgment against executor: 
or administrator. Judgment, 
688 
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WILLS (Cont’d) 
Executors and 
(Cont’d) 

Sales (Cont’d) 


administrators 


WILLS (Cont’d) 

Failure to dissent from will as con- 
stituting eleetion. Wills, 795 

Family, designation. Wills, 501 


Power of administrator with] Fee simple, nature of estate or in- 


will annexed to. exercise 
power of sale conferred on 
executor. Executors 
Administrators, 121(2) 
Probate as ratification of ex- 
ecutor’s sale of assets. 
Executors and Administra- 
tors, 162 ‘ 
Property to pay legacies 
pending appeal from decree. 
Executors and Administra- 


tors, 326 
Purchasers from executor. 
Executors and Administra-" 
tors, 148 
Rights of— 
Legatee as against pur- 
chaser at executor’s 
sale. Executors and Ad- 


.ministrators, 386 
Purchaser from devisee or 
legatee as against execu- 
tor. Executors and Ad- 
ministrators, 311 
To executors. Executors 
and Administrators, 172 : 
Under power in will as cham- 
pertous. Champerty and 
Maintenance, 7(2) 
Substitution, gifts over to execu- 
tors or administrators. Wills, 
556 
Temporary administration, will 
contest as ground for. Ex- 
,ecutors and Administrators, 22 
(2) 


Testamentary expenses. Exec- 


terest created, Wills, 596-601, 602 
(6), 607 


and | Fees in— 


Actions to construe. Wills, 707 

Probate proceedings and actions 
relating to wills or probate. 
Wills, 412-416 


Filing— 
Wills for safe-keeping. Wills, 
126-129 
Written instrument as consti- 


tuting election. Wills, 793 
Findings, construction of findings 


in actions to construe. will. 
Trial, 404(2) 
Forced heirs, rights of. Descent 


and Distribution, 23 
Foreign wills— 

Admission to record of will pro- 
bated in other jurisdiction. 
Wills, 347 

Conclusiveness of probate or 
record. Wills, 426 
Jurisdiction of probate of foreign 
wills, and proceedings relating 
thereto. Wills, 252 

Operation and effect of foreign 

eee or judgment. Willis, 
Petition for probate or record of. 
Wills, 276 

Probate or record of in general. 
Wills, 238-246 

Weight and sufficiency of evi- 
dence of execution, existence, 
and genuineness. Wills, 302 


utors and Administrators, 218 Forfeiture— 


Time for— 

Delivery or payment of legacy 
irrespective of prdvisions in 
will. Executors and Ad- 
ministrators, 295 

Distribution of estate. Ex- 
ecutors and Administrators, 
296 

Presentation of claim to ex- 
ecutor under noninterven- 
tion will. Executors and 
Administrators, 225(2) 


Devise or legacy. Wills, 719 


For breach of conditions. Wills, 

666, 667 
Forgery— 

Forgery, 12(2), 16, 17%, 29(2) 
Wills, 165 (2) 

Declarations as evidence. Crim- 
inal Law, 417(1) 

testimony. Evidence, 


Epert 
Instructions in prosecution for. 
Criminal Law, 787(1) 


Title of executor under power] form of— 


of sale. Executors and Ad- 
ministrators, 39 

Validity of transfer to executor. 
Executors and Administrators, 
115 

Withdrawing estate from ad- 


ministration. Executors and 
Administrators, 7 
Executory devises or bequests. 
Wills, 6: 
Exemption— 


Charitable bequests from taxa- 
tion. Taxation, 241 
Judgments involving exempt 
property in proceedings relat- 
ing to wills or probate. Ex- 
emptions, 76 
Existence of will, presumptions as 


to. Descent and Distribution, 19 
Expectant heirs, rights of. De- 

scent and Distribution, 68 
Expenses— 


Actions or proceedings relating 
to wills or probate. Wills, 412- 
416 
Deduction from— 
Capital or income of trust es- 
tate. Wills, 684(5) 
Legacies. Wills, 565(2) 
‘Experiments at trial in proceeding 
for probate or establishment of 
wills. Trial, 27 
Express revocation. Wills, 181 
Extinguishment of— 
Charge of legacies on property. 


Wills, 825 
Contingent estate or interest. 
Wills, 638 


Extremis, testamentary capacity of 
persons in. Wills, 46 

Extrinsic evidence as to execution, 
existence and genuineness. 
Wills, 293(6) 
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Disposition. Wills, 19 
Instrument. Wills, 94-107 
Fraud— 

Attempted or intended revoca- 
tion prevented by fraud. 
.Witls, 177 

Evidence. Wills, 162-166 

Instructions. Wills, 332 


On legatee by inducing execu- 


tion of invalid codicil. Fraud, 
25 

Operation and effect in general. 
Wills, 160 

Pleading. Fraud, 43 

Questions for jury. Wills, 324(3) 

Total or partial. invalidity. 
Wills, 161 

Rey as affected by. Wills, 
5 


Fraudulent conveyances— 
Consent to provisions of will. 
Fraudulent Conveyances, 32 
Validity of conveyance to wife 
as against creditors of deceas- 
ed husband. Fraudulent Con- 
veyances, 95(5) 
Funds— 
Bequest of— 
Fund as including interest or 
income. Wills, 573(1) 
Interest or income as includ- 
ing fund from which paya- 
able. Wills, 573(2) 
Involved in controversy in ac- 
tions to construe, payment of 
fees and costs from. Wills, 
707(3) 
Liable for costs in actions or 
proceedings relating to wills or 


probate. Wills, 405 
Payment of legacies. Wills, 732 
Subject to disposition under 
power. Wills, 693(3) 
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Future— 
Estates or interests. WIlls, 7 
Uses. Wills, 625 


Garnishment of— 
Debt due from estate. 
ment, 61 
Interests of devisees and lega- 
tees. Garnishment, 36 
General— 
Devisees or bequests— 
Absolute estate in personal 
property from a general be- 
quest with power of dispo- 


Garnish. 


sition. Wills, 610(2) 
Entire property or estate. 
Wills, 583 


Exception from general de- 
vise cr bequest. Wills, 584 


Fee simple, general devise 
with power of disposition. 
Wills, 600 
Rights and liabilities of devi- 
Bese and legatees. Wills, 
Residue. Wills, 527, 587 
Rules for construction. Wills, 
435-491 
Gifts— 
As advancements. Wills, 759(3) 


By testator as ademption of leg- 
acy. Wills, 76 , 

Of legacy. Gifts, 27 
1 — 


Pp nevicked from, Wills, 


Revoking gift causa mortis. 


Gifts, 76 
Grammatical mistakes. Wills, 464 
aan aee designation. Wills, 
4 


construction of will 
Ground Rents, 


Ground rents, 
fe suit to redeem. 


Guardian— 

Appointment by will. 
and Ward, 11 

Attacking or contesting will or 
probate: Guardian and Ward, 

Directions as to disposition of 
property of ward by guardian. 
Guardian and Ward, 35 

Effect of appointment of guard- 
ian of testatrix. Insane Per- 
sons, 36 

Exemplified record of foreign 
probate as proof of appoint- 
ment of guardian. Guardian 
and Ward, 166 

Guardians ad litem— 

Infants, 85 
Insane Persons, 94(1) 

Insane person as affecting tes- 
tamentary capacity. Wills, 35, 
52(4), 53(38) 

Parol evidence to show why 
guardian was appointed. Evi- 
dence, 417(2) 

Rights of guardians of legatees. 
Guardian and Ward, 33 

Habits, evidence of testamentary 

capacity. Wills, 53(7) 

Handwriting of testator and of at- 
testing witnesses— 


Guardian 


Admissibility of evidence. 
Wills, 295 
Holographie will. Wills, 132 


Signature or subscription by or 


for testator. Wills, 111 
Subscription by witnesses. 
Wills, 123 
Weight and sufficiency of evi- 
dence. Wills, 302(1, 6), 304 


Harmless error in admission of evi- 
dence of testamentary capacity. 
Appeal and Error, 1051(2) 

Hearing in— 

Actions to construe. Wills, 704 

Probate proceedings and actions 
relating to wills or probate. 
Wills, 307-337, 372 

Heirs— 

Advancements to heirs and dis- 
tributees. Descent and Dis- 
tribution, 93-118 

Coneemmceton in favor of. Wills, 


Designation. Wills, 505-507, 612, 
531 
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VI. Construction—Continued. 
(A) GENERAL Rutes—Continued. 


§ 490. 
§ 491. 


§ 489 (3). Feelings and relations of testator as to persons in- 
volved. 

§ 489 (4). Declarations and instructions of testator. 

§ 489 (5). Mistake or omission. 

§ 489 (G6). Corporations, associations, or societies. 

Identification of property or other subject-matter. 


Questions for jury. 


(B) Desicnation oF DervisEES AND LEGATEES AND THEIR RESPECTIVE 


§ 492. 
§ 493. 
§ 494. 
§ 495. 
§ 496. 
§ 497. 


§ 507. 
§ 508. 
§ 509. 
§ 510. 
§ 511. 
§ 512. 
§ 513. 
§ 514. 
§ 515. 
§ 516. 
§ 517. 
§ 518. 
§ 519. 
§ 520. 
§ 521. 
§ 522. 
§ 523. 
§ 524. 


cases In Am. 


SHARES. 
Mode of designation in general. 
Certainty in designation and description in general. 
Individual name or other designation. 
Words of relationship as words of donation or of limitation. 
Husband and wife. 
Children and grandchildren. 
§ 497 (1). In general. 
§ 497 (2). “Children” as including “grandchildren.” 
§ 497 (3). “Grandchildren” as including “great-grandchildren.” 
§ 497 (4). Stepchildren and children of the half blood or by dif- 
ferent marriages. 
§ 497 (5). Adopted children. 
§ 497 (6). Illegitimate children. 
§ 497(7). Children en ventre sa mere at death of testator or 
legatee. 


. Issue, descendants, or offspring. 

» Collaterals: 

. Parents and other ascendants. 

. Family. 

. Relatives. 

. Servants or employés. 

. Personal condition, occupation, or other particular descrip- 


tion. 


. Heirs. 


In general. 

§ 506 (1). In general. 

§ 506 (2). Application of laws of descent and distribution in gen- 
eral, 

§ 506 (3). Husband or wife. 

§ 506 (4). Children and their issue, or collaterals, 

§ 506 (5). Illegitimate and adopted children. 

§ 506 (6). “Heirs” of living person. 

§ 506 (7). Devisees and legatees. 

Nature of property. 

Next of kin. 

In general. 

Nature of property. 

Representatives. 

Deceased persons or their heirs or representatives, 

Executors and administrators. 

Corporations and associations in general. 

Charitable institutions. 

Educational institutions. 

Religious societies. 

Municipal corporations. 

Persons included in residuary clause. 

Erroneous description. 

Classes. 

In general. 

—— Devise or bequest to class or to individuals, 

Time of ascertainment of class. 

§ 524 (1). In general. 

§ 524 (2). Ascertainment at testator’s death in general. 

§ 524 (8). Ascertainment at date of will. 
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§ 497 (1) 
VI. Construction. 
Children and grandchildren (Cont'd). 


remainder to his ‘‘children hereinafter named 

and their issue, share and share alike,” and later 

provisions of the will named all of his children, 

they were all entitled to share in such re- 

mainder.—Sondheim y. Fechenbach, 100 N. W. 

586, 137 Mich. 384, 11 Detroit Leg. N. 336. 
[e} (N. J. Ch. 1898) 

Testator gave (1) to the child of J. $1,000, 
(2) to the children of P. $1,000, (8) to the child 
of S. $1,000, and declared that, ‘‘in case of the 
death of any of the above legatees before me, 
the legacy shall not lapse, but shall go to their 
lawful issue, if they leave such issue.” J. left 
several children. Held, that the word “child,” 
in clause 1, should be construed ‘‘children,” and 
the legacy should be divided among all the chil- 
dren of J.~Dunn v. Cory, 39 A. 368, 56 N. J. 
Eq. 507. 

{f] (N. ¥. Sur. 1905) 

Where testator made devises to the grand- 
children of his sons, testator being at the time 
SO years of age and having no great-grandchil- 
dren, but having grandchildren, of whom he was 
extremely fond, the word “grandchildren” 
should be construed to mean testator’s grand- 
children.—In re Stocum’s Will, 94 N. Y. S. 588. 

[g] (Tenn. Ch. App. 1900) 

Where a will provided that devises made 
to the testator’s children were to descend to 
their bodily heirs after the expiration of life es- 
tates, except the devises of property on certain 
streets, such provision did not apply to a devise 
located on said streets made to a daughter-in- 
law.—Stratton v. MclXinnie, 62 S. W. 636. 

{h] (Wa. 1869) 

The word ‘“‘children” in a bequest can gen- 
erally have no other meaning than that of is- 
sue in the first degree, unless there be other 
words in the will to give it another meaning.— 
Moon y. Stone’s Ex’r, 19 Grat. 1380. 

fi] (Va. 1899) 

The word “children” has a definite legal 
signification, and where no other words are join- 
ed with it in the will, it has in general no oth- 
er meaning but issue in the first degree. In or- 
der that it may be construed to mean lineal de- 
scendants of a more remote degree, there must 
be something on the face of the will to show 
that it was so intended, for the rule is that tech- 
nical words are presumed to be used technical- 
ly, and words of a definite legal signification are 
to be understood as used in their definite legal 
sense, unless the contrary appears on the face 
of the instrument.—Waring v. Waring, 32 S. E. 
150, 93 Va. 641. 

J] (Wa. 1903) 

The word “children” has in general no 
other meaning but issue in the first degree, 
unless there be something on the face of the 
will to manifest a contrary intention on the 
part of the testatcr.—Brett v. Donaghe’s Guard- 
ian, 45 S. E. 3824, 101 Va. 786. 

{k} (Wis. 1898) 

Testatrix bequeathed one-twelfth part of 
her residuary estate to each of her living broth- 
ers and sisters, and one-twelfth part to the 
children of each of those deceased, and provid- 
ed that in case of the decease of either of her 
remaining brothers and sisters during her life- 
time, leaving lawful issue, the share of such 
brother or sister should be divided equally 
among his or her children, and that in case of 
such decease without issue such share should 
be equally divided among the surviving broth- 
ers and sisters, and also provided that the sur- 
viving child or children of either of the broth- 
ers or sisters should represent the share which 
such brother or sister would have received if 
he or she had survived, and further directed 
that the money which “by the foregoing dis- 
tribution” would go to a certain grandson of a 
deceased brother should be paid to his father, 
and be by him used for his benefit. Held, that 
the term ‘‘children,” as used by testatrix, was 
synonymous with “descendants,” as she mani- 
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festly intended that each of the shares be- 
queathed to the children of deceased brothers 
and sisters should go in the line of descent un- 
til it all reached a resting place, however re- 
mote, on a basis of absolute equality between 
the members of each class, the children of a 
deceased member of one class forming a new 
class to'take per stirpes the share of such de- 
ceased member.—In re Scholl’s Estate, 76 N. 
W. 616, 100 Wis. 650. 


“Children” as including “grand- 
children.” 


{a] The word “children,” when used in a will, 
does not embrace grandchildren unless it plain- 
ly appears from the will that such was the in- 
tention of the testator, or unless such construc- 
tion is necessary to give effect to the devise. 
—(Ga. 1905) Lyon v. Baker, 50 S. B. 44, 122 

Ga. 189; 

(Ky. 1839) Phillip’s Devisees v. Beall, 39 Ky. 

(9 Dana) 1, 33 Am. Dee. 518; (1891) Orms- 

by v. Dumesnil, 91 Ky. 601, 16 S. W. 459, 

13 Ky. Law Rep. 209. 

[b] (Ga. 1905) 

A plain, written, legal will cannot be re- 
formed by making additions thereto so as to 
make a provision for children include grand- 
children.—Crawley y. Kendrick, 50 S. E. 41, 122 
Ga. 183. 

[c] (Ga. 1905) 

Where a will provides that the balance of 
testator’s property not disposed of shall be 
“equally divided between all of my children,” 
it was the evident intent that the grandchildren 
should take nothing under such clause, where 
provision was made for them in a prior item of 
the will.—Lyon v. Baker, 50 S. HE. 44, 122 Ga. 


189. 
[d] (Ga. 1905) 

Where testator made a devise to the chil- 
dren of his two sisters and his brother, “each 
of the above families to share equally,” the word 
“children” is not thereby enlarged so as to in- 
clude grandchildren.—Fulghum y. Strickland, 
51 S. H. 294, 123 Ga. 258. 

{e] (Ind. 1893) 

The word ‘‘children,” as used in a will, ac- 
cords with its ordinary signification, and does 
not include grandchildren where there are any 
persons in existence at the date of will or when 
the legacy takes effect answering the ordinary 
meaning.—West vy. Rassman, 34 N. E. 991, 135 
Ind. 278. 

{f} (Iy. 1898) 

Under a devise of testator’s estate to his 
wife for the support of herself and the children 
of the marriage during her life or widowhood, 
and at her death or marriage to be equally 
divided among testator’s ‘‘then living children,” 
the descendants of deceased children share in 
the division on the widow’s death.—Smith y. 
Choe Adm’r, 47 S. W. 1074, 20 Ky. Law Rep. 

{g] 
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(Minn. 1901) 

The words “child” or ‘‘children,’’ when 
used in a will, do not include ‘‘grandchiid” or 
“srandchildren,” or any others than the imme- 
diate descendants in the first degree of the per- 
son named as ancestor.—In re Woodward’s Es- 
tate, 86 N. W. 1004, 84 Minn. 161; Yates vy. 
Shern, Id. 

[h]_ (N. J. Ch. 1898) 

S. had but one child, who died a few 
months before the will was made, leaving chil- 
dren. Held, that the word “child,” in the gift 
to the child of S., means “grandchildren.’’—Dunn 
v. Cory, 39 A. 368, 56 N. J. Eq. 507. 

[i] _ (N. ¥. 1898) 

_, One died, leaving, him surviving, six 
children and a grandson, child of a deceased 
son. Shortly before his death, he bad conveyed 
to a trustee, for the benefit of his son’s widow 
for life, with remainder to the grandson, real 
property of the value of about $12,000, pro- 
ducing an income of about $1,000. He left an 
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VI. Construction. 


estate of about $500,000. By his will, made 
on the day of his death, after making certain 
legacies and giving certain property to his wife, 
he gave the residue of his estate to his exec- 
utors, in trust, to pay out of the income, during 
his wife’s life, $2,000 per year to each of his 
six children, naming them, or to the child or 
children of any of his said children who might 
die during the life of his wife, the remainder of 
the income to be paid to his wife. He then di- 
rected that, upon the death of his wife, his es- 
tate should be reduced into money, and divided 
into as many equal parts as he should then have 
of his ‘‘above children, or the lawful issue of 
any deceased child,” the income of one of such 
parts to be paid to each of his ‘“‘said children, or 
its or their lawful issue, as aforesaid,’ during 
the life of the youngest of his children living 
at his death or the death of his wife, the princi- 
pal to be divided, at the death of such youngest 
child, between his children and the lawful issue 
of any deceased child. Held, that the testa- 
tor’s grandson, scn of the child who died during 
testator’s life, was entitled to share in the in- 
come of the estate during the second trust pe- 
riod, after the death of testator’s wife. Judg- 
ment, In re Marshall’s Will (1897) 45 N. Y. S. 
956, 18 App. Div. 211, affirmed.—In re Miller, 
49 a E. 757, 155 N. Y. 646. 
(iJ 


(N. Y. Sup. 1898) 

A clause in a will, leaving the residue of 
the estate in trust for testator’s widow and 
daughter, and upon their death to be divided 
“among the then living children’ of his broth- 
ers, does not include descendants of the deceas- 
ed children of testator’s brothers.—Sanson vy. 
Bushnell, 55 N. Y. S. 272, 25 Misc. Rep. 268. 

{k}) (N. Y. Sur. 1899) 

Testatrix directed that executor should 
hold the estate in trust for her son, and after his 
death to pay the remainder “to the child or chil- 
dren of my said son.’’ The son died before his 
mother, leaving three children, one of whom 
died before testatrix, leaving surviving a son. 
Held, that such son was not entitled to a share 
in remainder.—In re Sparks’ Hstate, 58 N. Y. S. 
766, 27 Misc. Rep. 350. 

fl] (N. ¥. Sur. 1904) 

A will ereated a trust in real estate, the 
income to be paid to the five children of tes- 
tatrix during the lives of L. and H., with re- 
mainder in one-fifth of the trust fund to the 
heirs of each, with a provision that, on the 
death of any child during the trust, his share 
of the income should pass to his surviving ‘‘law- 
ful children.’ Held, that where H. died, leay- 
ing a child, who also died, leaving children, such 
children were entitled during the trust to one- 
fifth of the income.—In re Bender’s Estate, 89 
N. Y. S. 7381, 44 Mise. Rep. 79. 

[m] (N. C. 1903) 

Testatrix devised certain property to her 
daughter B. for life, and directed that at her 
death it should be sold, and the proceeds equal- 
ly divided among all of testatrix’s children. In 
another provision she directed her executors 
to sell certain other land, and divide the pro- 
ceeds among all her heirs. At the execution of 
her will, testatrix had seven living children, 
and six grandchildren, the issue of a deceased 
daughter. Held, that testatrix used the words 
“children” and “heirs’’ in their strict legal 
sense, and hence such grandchildren were not 
included in the bequest to testatrix’s children, 
but were included in the bequest to her heirs. 
—Lee v. Baird, 44 S. HE. 605, 182 N. C. 755. 

[n]_ (Pa. 1900) 

The will, by the first item, gave the home 
stead in trust for the use of testator’s wife and 
his four children, naming them, authorized a 
sale on the request of a majority of them, or of 
the survivors of them, provided that the pro- 
ceeds should go to the wife and four children 
absolutely, share and share alike, but, if the 
wife or any of said children should be deceased 
at his death, or when the sale was made, the 
share of such one should go to the survivors. 
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: The third item gave all the personal estate to 
the wife and four children, share and share 
alike. The fourth item gave the income of one- 
fifth of the real estate, other than the home- 
stead, to his wife for life, and from her death 
gave the one-fifth part to be divided equally be- 
tween his four children; gave the income of 
another one-fifth part to his daughter for life, 
and, from her death. then, as to said one-fifth 
part, to the children which she might leave; 
and to each of the three sons it gave one-fifth 
of the real estate in the same language and for 
the same uses in which the gift was made to 
the daughter. The fifth item provided, in case 
of the death of his said sons or his daughter, 
or either of them, without surviving issue, he 
gave the share given to his child so dying to 
“my surviving child or children” in equal 
shares. Held, that the word ‘“‘children”’ did not 
include testator’s grandchildren, and that, 
where one of his children died, leaving issue, 
and thereafter the mother died without issue, 
the children of the one dying first did not par- 
ticipate in the share of the one dying there- 
after.—In re Steinmetz’s Estate, 45 A. 663, 
194 Pa. St. 611; Appeal of Provident Life & 
Trust Co., Id. 
[fo] (Pa. 1902) 

Under a devise in trust for testator’s 
daughters for life, the principal of the share of 
a daughter on her death to go to her children, 
provided, if a daughter dies leaving no children 
surviving her, then her share to go to her sur- 
viving brothers and sisters, and the children of 
any of them then dead, per stirpes, the grand- 
children of a daughter dying without surviving 
children take her share.—In re Campbell’s Es- 
tate, 51 A. 1099, 202 Pa. 459; Appeal of Camp- 
bell, Id. 

[p] (Pa. Super. Ct. 1902) 

Where a testatrix gives the residue of her 
estate to a trustee to pay out of the income 
certain annuities, the surplus income, if any, 
to be paid to the ‘“‘children of my sisters, in 
equal shares,” and it appears that two grand- 
nieces, children of a niece who had died before 
the execution of the will, and were designated 
throughout the will as “‘grandnieces,” are the 
principal objects of the testatrix’s bounty, such 
grandnieces are not entitled to share in the 
residue, although in a codicil, one of the grand- 
nieces, to whom pictures are given, is desig- 
nated as a ‘‘niece.’—In re Harrison’s Estate, 
18 Pa. Super. Ct. 588. 

[aq] (R. I. 1864) 

A testator created an equitable estate for 
life for one of his daughters, and provided that, 
in the event of her death without issue, the re- 
mainder should be equally divided between his 
children and a particular grandchild, whom he 
named. Held, that other grandchildren, whose 
mother was dead at the time he made his will 
and who were objects of his bounty under anoth- 
er clause of his will were not entitled by con- 
struing the word “children” to include “grand- 
children” in such a case to share in the remain: 
der.—Tillinghast v. D’Wolf, 8 R. I. 69. 

[r] _ (R. I. 1898) 

Testator gave his wharf to his son for life, 
remainder to his children then liying. He be- 
queathed the income of certain bank stock to 
his son for life, the stock, after his death, to be 
divided among his children then living. All 
the residue of his estate he gave to his son. 
When the son died, he had grandchildren, but 
no children, living, and he bequeathed the bank 
stock to his widow. Held, that the testator 
meant his son’s children, and not his grandchil- 
dren, living at the time of the son’s death in 
the bequest of bank stock.—In re Reynolds, 39 
A. 896, 20 R. I. 429. 

[s] (R. I. 1902) 

Where a will bequeathed a legacy to sev- 
eral nieces of testator’s wife, and to the chil- 
dren of a deceased niece, and another clause be- 
queathed a specific legacy to the children of 
said deceased niece, and the residuary clause be- 
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§ 497 (2) 
VI. Construction. 
Children and grandchildren (Cont'd). 


queathed the residuum to the legatees named 
and their heirs, the children of B. and E. to be 
deemed a class, the word ‘‘children’” as used in 
the will was used in its common and ordinary 
sense, and did not include grandchildren.—Tit- 
fany v. Emmet, 53 A. 281, 24 R. I. 411. 
[t]__(S. C. 1899) i 

Under a devise in trust during the life of 
testator’s granddaughter, on whose death her 
children are to take the estate in equal portions, 
a grandchild of the life tenant, the death of 
whose parent, one of the beneficiaries, preceded 
that of the life tenant, will not take the share 
that would have belonged to the parent; the 
term “children” not including grandchildren.— 
Legan v. Brunson, 33 S. H. 737, 56 S. C. 7. 

{uJ (Tenn. Ch. App. 1899) ‘ 

Where testatrix devised property to a sis- 
ter, ‘‘and, if she be dead, to her children,” and 
the sister and a child of hers died thereafter, 
but before testatrix, children of the deceased 
child who were living when the testatrix died 
did not take under the will, since a will speaks 
from the testator’s death. and the word “‘child” 
means immediate offspring.—Grant vy. Mosely, 
52 8S. W. 508. 

[vy] (Va. 1899) 

Under a will providing that, at the death 
of his widow, her share is “to be distributed 
amongst my children then living,” children of 
deceased children are not entitled to the share 
their parent would have taken if  living.— 
ae vy. Vaughan’s Ex’x, 33 S. BH. 603, 97 
UE yes, 


§ 497 (3). “Grandchildren” as including 


“great-grandchildren,” 


[a] (Mass. 1898) 

A testator devised a life estate to his chil- 
dren, and provided that, upon their death, his 
estate was to go to his grandchildren then liv- 
ing, to be equally divided between them. Held, 
that the distribution could not be extended to 
great-grandchildren.—Bragg y. Carter, 50 N. E. 
640, 171 Mass. 324. 

[b] (N. Y. Sup. 1898) 

At the time of making a will testator had 
no great-grandchildren, and made no provision 
for such descendants. ‘The will provided for 
the distribution of a trust fund per capita among 
his grandchildren living at the beneficiary’s 
death. Held to exclude great-grandchildren.— 
Smith v. Lansing, 53 N. Y. S. 633, 24 Misc. 
Rep. 566. 

§ 497 (4). Stepchildren and children of the 

half blood or by different mar- 
riages. 


See ante, § 496. 


[a] (i<y. 1896) 

A testator who had been twice married 
left several children by his first wife surviving 
him, and also children by his second wife. In 
making final disposition of his estate, the will 
proceeds, ‘“‘I desire to give to my first children 
all my negroes,’ and, after making specific the 
devise to them of other property, “I desire that 
my present wife and her children shall have my 
homestead, containing 400 acres, to remain un- 
divided for her and their benefit during widow- 
hood.” After giving to his wife certain per- 
sonalty, he further directs the balance sold, and 
the proceeds equally divided among all of his 
children, “without distinction,’ and that “all 
my notes and accounts shall be collected, and 
the proceeds equally divided between my chil- 
dren, without distinction.” The last wife, at 
the time of her marriage to the testator, was a 
widow, and had one child, who survived the 
testator. Held, that such child was not en- 
titled to share with testator’s children by his 
last wife in the devise of the estate made to 
them.—Blankenbaker v. Snyder, 36 S. W. 1124, 
18 Ky. Law Rep. 487. 
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[b] (Ky. 1902) 

Where a testator directs payment of $1,- 
000 each to the children of P., who had mar- 
ried testator’s niece, but whose wife was dead 
when the will was made, the children of P, 
born of a marriage contracted after the execu- 
tion of the will are entitled to the benefit of 
such provision, as the will speaks as of the 
time of testator’s death.—Gray’s Adm’r yY. 
Pash, 66 S. W. 1026, 24 Ky. Law Rep. 963. 

[c] (Mass. 1905) 

Testatrix gave a fund to trustees, the 
come to be paid to a certain person; after 
decease to his wife for life, and after her de- 
cease the principal to be distributed among the 
children of said person and wife. At the time 
the will was executed, both beneficiaries of the 
trust were in the service of testatrix, and had 
been for many years, both before and after 
their marriage. Held, that children of the 
husband by a former marriage were not entitled 
+9 share in the distribution of the fund on the 
death of both beneficiaries —Crapo y. Peirce, 
72 N. HE. 935, 187 Mass. 141. 

{d) (N. Y. Sup. 1899) 

A man having three children by his first 
marriage married a widow having three chil- 
dren. The husband died in 1884, and the wife 
in 1897, leaving a wili dated July 21, 1897. ny 
which she gave the residue of her estate “un- 
to the children of my first and second mar: 
riage.”” No children had been born during the 
second marriage. Held, that by children of her 
“second marriage” she meant her stepchildren. 
—Herrick vy. Snyder, 59 N. Y. S. 229, 27 Mise. 
Rep. 462. 


in- 
his 


§ 497 (5). Adopted children, 


As “heirs,” see post, § 506 (5). 
As “lawful issue,” see post, § 498. 


[a] (TLL. 1903) 

Where a will devises property to testa- 
tor’s ‘‘adopted daughter, R., formerly S.,’’ the 
estate vests, though the adoption was invalid. 
—Brack v. Boyd, 66 N. EB. 1073, 202 Ill. 440. 

[b] (Ind. App. 1899) 

An adopted child of M. (she being dead) 
takes as a legatee, within the description ‘‘chil- 
dren,” under a will giving property to tes- 
tator’s three sons and his daughter M., with pro- 
vision that, in case of the death of either of the 
four, the shares of such deceased should go to 
the children of such deceased, under Burns’ 
Rey. St. 1894, § 8838 (Horner’s Rev. St. 1897, § 
826), providing that after adoption the adoptive 
parent shall occupy the same position as a 
natural parent.—Bray vy. Miles, 54 N. H. 446, 
do N. B. 510, 23 Ind. App. 432. 

[c] (N. Y. 1903) 

Where a will describes a legatee as testa- 
tor’s nephew, and refers to his own children 
as his “oldest daughter” and his “second daugh- 
ter,” and directs that after the death of his 
wife the estate should be equally divided be- 
tween “our children or their heirs,’’ such neph- 
ew is not entitled to share in the residuary es- 
tate, though from the time he was 11 years old 
he had been treated as an adopted child, though 
never formally adopted. Judgment (Sup. 1902) 
79 N. Y. S. 1188, 78 App. Div. 629, afirmed.— 
Hamlin v. Stevens, 69 N. E. 118, 177 N. Y. 39. 

[d) (N. Y.) 

A will provided that, on the death of tes- 
tator’s widow, one-fourth of his residuary estate 
should pass to each of his three sons, and that, 
“if either of my sons shall die before my wife, 
his share shall go to his children, and in default 
of children, to my surviving children and the 
children of such of them as may be dead, in 
equal shares.” Held, that where one of testa- 
tor’s children died before the widow, leaving no 
natural children, but leaving a child adopted by 
him after the will was executed, and prior to 
testator’s death, the adopted child was not en- 
titled to the share of the residuary estate which 
her adopted father would have taken if he had 
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Straus 166F319; Pat. 320, 328 page 
1496 

United States 1CtCustApp79; Cust. 
Dut, 82 


Lichtenstein Millinery Co. v 
Peck 59MiscRep193, 110NYS410; 
&W. 232(2); Trial 47(2) 
United States 154F736; Cust.Dut. 35 

Lichtenstein & Co. v 
Fargo 66MiscRep149, 121NYS327. 
See J. F. Lichtenstein & Co. v Fargo 
United States 175F1016. See J. H. 
Lichtenstein & Co. v United States 
Lichtenstern v Augusta-Aiken Ry. & 
Electric Corporation 165AppDi¥ 
270, 150NYS992; Death 8, 11, 47 
Lichter v J 
Aurora, E, & C. R. Co. 179 NlApp216; 
St.R.R. 218(13); Trial 1916) 
Seitzman 121NYS609; Judgm, 
(3) 


Hus. 
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WILLS. 
Scope-Note. 


{INCLUDES instruments in writing making dispositions of property to take effect at 
death; nature, requisites, validity, incidents, construction, operation, and effect of such in- 
struments; evidence relating thereto; probate, establishment, and contest thereof; estates 
or interests created, and conditions or restrictions imposed thereon; and rights and liabil- 
ities of devisees and legatees. 


[For related matters under other topics, see cross-references after analysis.] 


Analysis. 
Index to Main Divisions in Analysis, as set forth in the following pages: 

Pee ccunonands Hi xtenteor Westamentarya be Ow errr cette eieieleteleieeraicieierte poodnevod Ge 
Ie LestamentaryaCapacity . ......atiaakectere ceils ee ieicieeveiste crete. 6 Sersialeevenele sleretotere.# eters OU 
IMS ContractsstorWeviseror Bequenttiie sia seesreicrers crete siete rereh ola cratetereraval otis ovene cele eats re tOS 
VEO COUISITES EAT WallGLtine .nocrersrttasteterecere ter otalalous| Wo arelostustexesoycrcPeacachelretene'es sah Noles ste ktos 
Veelerobate, sta blish ments cand eeauilin er teeters ap eranierrctate atckerrcrsensleyere tele BOO re Con! 
Videos CONSGFUCEI ON ,asafstcotatcseoberaieiepns crexe erene operayerele, she ee eahevsvecevsleuetoys testers « pennooseqood Tull 
VII. Rights and Liabilities of Devisees and Legatees....... aisieicisisicisis steele Gisalers cicve sis om eh 


I. Nature and Extent of Testamentary Power. 


oremell 


14. 
15. 
16. 
LG, 


18. 
19: 
20. 


Nature of power. 

What law governs. 

Constitutional and statutory provisions. 

Property and rights subject to testamentary disposition, 

In ‘general. 

— Ownership and possession. 

—— Future and contingent estates or interests. 

After-acquired property. 

Objects of testamentary disposition in general. 

Capacity to take by devise or bequest. 

Restrictions on disposition by testator leaving children, par- 
ents, husband, or wife. 

Restrictions on devises and bequests for charitable or religious 
purposes. 

In general. 

13 (1). In general. 

13 (2). Devises and bequests within statute. 

18 (8). Persons entitled to question validity of devise or bequest. 

13 (4). Waiver or confirmation by heirs. 

Corporations and persons to whom applicable 

— Amount or portion of estate. 

Time of execution of will. 

Restrictions on gifts between persons living in adultery or 
concubinage, or to illegitimate children. 

{llegality of object or purpose. 

Mode and form of disposition. 

Tenure, estate, or interest which tay be created 


II. Testamentary Capacity. 


o> 21. 
De. 
Don 
24. 


Nature and measure in general. 
What law governs. 

Statutory provisions. 

Personal disabilities in general. 


2416, Aliens. 


25. 
26. 
27. 
28. 
29. 


Indians. 
Infants. 
Married women. 
In general. 
Separate property. 
[283—2d Dec.Dig.,Page 456] 
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VI. Construction—Continued. 
(A) GeneErRaL RuLes—Continued. 


e= 480) 


481. 
482. 
483. 


484. 
485. 
486. 
487. 


488. 
489. 


490. 


491 


Operation of will in general. 
Time from which will speaks. 
Operation as to after-acquired property. ; 

Effect of change in condition or circumstances occurring sub- 
sequently to will. 
Effect of conveyances or acts of testator subsequent to will 

Evidence to aid construction. 
In general. 
— Showing intention of testator in general. 
487 (1). In general. 
487 (2). Situation and relations of testator and circumstances 
connected with making of will. 
487 (8). Writings and declarations of testator. 
487 (4). Mistakes and omissions. 
487 (5). Nature of estate or interest created. 
487 (6). Testimony of scrivener, 
— Ambiguity or uncertainty in language. 
—— Identification of persons or other objects. 
489 (1). In general. 
489 (2). Ambiguity or uncertainty in language. 
489 (3). Feelings and relations of testator as to persons involved. 
489 (4). Declarations and instructions of testator. 
489 (5). Mistake or omission. 
489 (6). Corporations, associations, or societies. 
Identification of property or other subject-matter. 
Questions for jury. 


(B) DesicnaTIon oF DEvISEES AND LEGATEES AND THEIR RESPECTIVE 


C= 4.92 


493. 
494. 
495. 
496. 
497, 


507. 
508. 
509. 
510. 


SHARES. 
Mode of designation in general. 
Certainty in designation and description in general. 
Individual name or other designation. 
Words of relationship as words of donation or of limitation. 
Husband and wife. 
Children and grandchildren. 
497 (1). In general. 
497 (2). “Children” as including “grandchildren.” 
497 (3). “Grandchildren” as including “great-grandchildren.” 
497 (4). Stepchildren and children of the half blood or by dif- 
ferent marriages. 
497 (5). Adopted children, 
497 (6). Illegitimate children, 
497 (7). Children en ventre sa mere at death of testator or lega- 
tee, 


. Issue, descendants, or offspring. 

. Collaterals. 

. Parents and other ascendants. 

. Family. 

2. Relatives. 

. Servants or employés. 

. Personal condition, occupation, or other particular descrip- 


tion. 


. Heirs. 


In general. 

506 (1). In general. 

506 (2). Application of laws of descent and distribution in gen- 
eral. 

506 (8). Husband or wife. 

506 (4). Children and their issue, or collaterals, 

506 (5). Illegitimate and adopted children, 

506 (6). “Heirs” of living person, 

506 (7). Devisees and legatees, 

Nature of property. 

Next of kin. 

In general. 

—— Nature of property. 
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testator purporting to devise real estate in the 
state._In re Rumford’s Will, 66 S. E. 10, 66 
Wal Viaeooe 

It is sufficient evidence that a will probated 
in a foreign jurisdiction was there proved to 
have been executed as required by the laws of 
West Virginia to pass real estate, if the facts 
proved are all that are required by the law of 
West Virginia and are made to appear either 
by the order admitting the will to probate or 
any other portion of the record of the probate 
proceedings, properly certified.—Id. 

It is not necessary that an authenticated copy 
of a will probated in a foreign jurisdiction 
should be first probated in the county court in 
West Virginia before it is offered as evidence 
in the circuit court in an appellate proceeding 
to determine which of two or more wills is the 
last will of testator.—Id. 


VI. 


Charities, see Charities, €==37, 38. 

Courts, decisions of state courts as authority 
in federal courts, see Courts, €==365, 367, 
370; jurisdiction of probate court, see 
Courts, €==198, 201. 

Curtesy, right to, see Curtesy, €==9(1). 

Devise or legacy as specific, demonstrative, or 
general, see post, €==750-756. 

Estoppel, by accepting decree, see Estoppel, 
€==68(2); by recitals in pleadings, see 
toppel, @=68(1); inconsistent claims, see 
Estoppel, €=68(4); mistake in construction, 
see Estoppel, €==68(2); to rely on construc- 
tion of will, see Hstoppel, €=222(2). 

Evidence in general, judicial notice, see Evi- 
dence, €==23(2), 48(4); presumptions as to 
testator’s knowledge of law, see Evidence, 
C=—65. 

Hxecutors and administrators, executor’s com- 
pensation, see Executors and Administrators, 
€=—490; nonintervention wills, see Executors 
and Administrators, €==315(1). 

Insane person’s support, see Insane Persons, 
C54. 

Partnership business, continuance, see Part- 
nership, €==255(3). ; 
Suspension of power of alienation, see Perpe- 

tuities, €=6(4). 

Testamentary provisions as to advancements, 
see post, €=-759. j 

Ways of necessity, see Hasements, €=-17(5). 


(A) GENERAL RULES. 


Testamentary trustee, authority of register of 
wills to appoint, see Trusts, €=-160(1). 


4435. Application to wills in general, 
See 49 Cent. Dig. Wills, § 946. 


(U.S.D.C.Or.1914) Cardinal principles in the 
construction of wills stated.—Maling vy. Maling, 
PALE Jit, aPAe 

(111.1910) Less latitude is allowed in the 
construction of deeds than in the construction 
of wills—Wallace v. Noland. 92 N. E. 956, 246 
Ill. 535, 138 Am. St. Rep. 247. 


(Ind.1911) Rules governing the construction 
of wills are intended in cases of doubt to serve 
as aids to the court in determining the inten- 
tion of testator, where such intention is not 
clearly disclosed by the will.—Skinner y. Spann, 
93 N. BH. 1061, 175 Ind. 672, rehearing denied 
95 N. H. 248, 175 Ind. 672. 


(Ind.App.1913) Where a will is silent as to 
testator’s intention, and stands as a mere ex- 
pression of a will, effect must be given to it 
according to the rules which bave acquired, by 
long acquiescence, the force of law.—Laisure v. 
Richards, 103 N. E. 679, 56 Ind. App. 301. 

(Kan.1915) An unambiguous will will be en- 
forced, without construction, according to its 
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V. Probate, Establishment, and Annulment, 


CONSTRUCTION. ' 


Es-: 


C= 436 
(M) Operation and Effect. 


provisions.—Martin vy. Martin, 145 P. 565, 93 
Kan. 714. 

(N.Y.Sur.1912) There is a difference between 
rules governing the interpretation of wills and 
rules governing their construction and rules of 
construction are local in origin and operation, 
while rules of interpretation are universal, and 
there can be no judicial construction of a will 
in a doubtful case until the interpretation of 
the meaning of the words thereof is ascertained 
as a matter of fact.—In re United States Trust 
Co. of New York, 138 N. Y. 8S. 150, 78 Mise. 
Rep. 227, 9 Mills, 496. 

(N.Y.Sur.1913) The established rules of con- 
struction and interpretation are to be followed 
in cases involving property, as such vules now 
form a part of the property itself.—In re Kath- 
an’s Will, 141 N. Y. S. 705. 

(Ohio,1913) Where there are doubtful claus- 
es in a will, the court will not be controlled en- 
tirely by general rules or decisions in cases ap- 
parently similar, but will interpret them rea- 
sonably in the particular case.—Moon v. Stew- 
art, 101 N. E. 344, 87 Ohio St. 349, 45 L. R. 
A. (N. S.) 48, Ann. Cas. 1914A, 104. 


(Pa.1907) In the construction of a will, if 
the language employed is plain, no rules of 
construction are necessary to aid in its inter- 
pretation, and the usual and ordinary meaning 
is to be given to the words and terms unless 
the context clearly shows that such was not the 
meaning of the testator.—Wood vy. Schoen, 66 
A. 79, 216 Pa. 425. 


(Pa.Super.Ct.1909) In cases of doubtful con- 
struction the law leans in favor of an absolute, 
rather than a defeasible estate; of the primary, 
rather than the secondary intent; of the first, 
rather than the second taker, as the principal 
object of the testator’s bounty; and of a dis- 
tribution as nearly conformed to the general 
rules of inheritance as possible.—In re Long’s 
Estate, 39 Pa. Super. Ct. 328. 


(Wis.1907) A will is not to be read in the 
light of rules for judicial construction merely 
because its meaning is challenged, and the 
challenge supported by reasoning, on the as- 
sumption that such meaning is obscure; but if 
the will as a whole, in the light of the subjects 
with which it deals, is plain, no judicial con- 
struction should be attempted.—In re Benner’s 
Will, 113 N. W. 668, 183 Wis. 325. 


€>—436. What law governs. 
See 49 Cent. Dig. Wills, §§ 947-950. 


Domicile of decedent as affecting jurisdiction 
relative to appointment of executors, see 
Executors and Administrators, €=10. 


(U.S.Sup.1907) While the laws of the testa- 
tor’s domicile govern as to the formal requi- 
sites essential to the validity of his will, the 
capacity of the testator, the construction of 
the instrument, and the validity of its particu- 
lar bequests depend, unless expressly prohibit- 
ed by the law of the testator’s domicile, upon 
the law of the domicile of the legatee.—(1905) 
Iglehart v. Iglehart, 26 App. D. C. 209, decree 
affirmed 27 8. Ct. 329, 204 U. S. 478, 51 L. 
Kd. 575. 


(U.S.C.C.A.N.Y.1910) Both by the New York 
statutes and by general law the effect of a tes- 
tamentary disposition of personal property 
situated in New York, made by the will of a 
testator who was a resident of another state, 
is governed by the laws of the state of such 
residence.—(1909) Watkins v. Eaton, 173 F., 
Let decree affirmed 183 F. 384, 105 C. C. A. 

(U.S.C.C.A.Tex.1916) A bequest to “rela- 
tives and kindred by blood of the first and 
second degree” held to be construed by the ca- 
nonical law.—Wheat y. Hill, 227 F. 984, 142 C. 
Cc. A. 442. 


For earlier cases in First Decennial or cases In 


later Digests, see same topic and Key-Number 
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{23—2d Dec.Diy., Page 845) 
VI. Construction. 


(N.Y.1915) In case of doubt as to land de- 
vised, parol evidence held admissible to explain 
the land referred to, but not to contradict the 
jeovisions of the will.—In re Phipps’ Will, 108 
N W554, 214 NN. Yo 378, reversing order 
(Sup.) In re Phipps’ Hstate, 151 N. Y. S. 
1140, and rehearing denied 109 N. HW. 1090, 215 
N. Y. 652. 

(N.Y.Sup.1906) Parol evidence is admissible 
to show a devise of property by a street num- 
ber was intended to include a contiguous lot 
not cemprehended in it, but which had been 
inclosed with it, and was necessary for the 
occupation of the premises for the purpose for 
which they were devoted.—Clark v. Goodridge, 
100 N. Y. S. 824, 51 Mise. Rep. 140. 

(N.Y.Sup.1911) An owner of six ieaseholds, 
four of which were located on an avenue and 
two on a street, devised “‘one house” to one 
son, ‘‘one house” to another son, and “one 
house’’ to another son, and a designated house 
on the street to a daughter, and a designated 
house on the street and avenue to another 
daughter. \Held, that the ambiguity in the will 
as to the devise to the sons was a patent am- 
biguity, not removable by extrinsic _evidence.— 
In re Turner’s Will, 127 N. Y. S. 641, 142 
App. Div. 645. 

(N.Y.Sur.1909) Where, in a legacy, the word 
“ten” in the gift of “ten hundred dollars” was 
not illegible, parol evidence is inadmissible to 
show that it was intended for “two,” though 
the executors are prepared to testify that the 
scrivener was told to make the legacy $200.— 
In re Lyden’s Hstate, 119 N. Y. S. 978, 64 Mise. 
Rep. 597, 7 Mills, 285. 

(N.C.1912) Description of real estate devised 
in a will held sufficiently definite to pass title, 
and to permit reception of parol evidence to 
fit the description to the land intended.—Boddie 
v. Bond, 73 8S. H. 988, 158 N. C. 204. 

(N.C.1913) Where it appeared that the 200- 
acre tract on which were the house, outbuild- 
ings, etc., and the three adjoining tracts were 
acquired at different times and by different de- 
scriptions, a description of land devised as 
“the homestead tract” held to present the case 
ef a latent ambiguity, permitting extrinsic evi- 
dence to fit the description—Fulwood v. Ful- 
wood, 77 S. E. 763, 161 N. C. 601. 


(Pa.1907) Testatrix bequeathed a_ certain 
amount of stock in a bank, designated as the 
“Second National Bank of M.” to a legatee. 
There was no such bank of that name in the 
town of M. The second national bank estab- 
lished in that town was the “Farmers’ & Me- 
chanics’ National Bank of M.,” which bank 
was known to testatrix and many persons in 
the town as the ‘‘Second National Bank.” Held, 
that evidence of such fact was admissible to 
explain a latent ambiguity.—In re Synder’s Hs- 
tate, GGrA. Lot 210 a. ete ky eAre (CNS) 
49, 118 Am. St. Rep. 900, 10 Ann. Cas. 488. 


(Pa.1911) Where the issue in ejectment 
turned on the location of an ‘old coal bank in 
the flat,’ which term was used in a will to des- 
ignate the location of certain property, and 
the testimony as to the location of such coal 
bank was conflicting the declarations of the 
testator to show what line he intended were 
inadmissible-—Hunter y. Hunter, 78 A. 849, 
229 Pa. 349. 

(Pa.Super.Ct.1908) A latent ambiguity as to 
the property devised is not shown by extrinsic 
evidence, unless it establishes that the descrip- 
tion in the will is equally applicable to two 
distinct locations.—Hunter y. Hunter, 37 Pa 
Super. Ct. 811. 

Testator gave his nephew J. that portion of 
his farm lying west of the road running through 
the farm from south to north, except that por- 
tion which lies aleng the Brush Run, all south 
of the old coal bank in the flat, and his nephew 
W. all that portion of the farm lying east of 


WILLS 
(A) General Rules, 


= 492 


the road before mentioned, together with por- 
tion lying south of the old coal bank. In 
ejectment between the nephews, a dispute 
arose as to the location of the old coal bank. 
Eleld, that it was reversible error to permit the 
plaintiff to prove by declarations of the testa- 
tor where the line which he intended ran.—Id. 

When the process of identification of the 
subject-matter of the devise shows the exist- 
ence of a subject which fully satisfies the terms 
of such devise, no uncertainty is left to be 
cleared away, and it is not competent to show 
by further parol evidence that the testator ac- 
tually intended to include something which is 
by the terms of his will excluded.—Id. 

In ejectment, where the issue turns on the 
location of an ‘fold coal bank in the fiat”? men- 
tioned in a will, and the testimony shows uncer- 
tainty as to what was designated as a coal 
bank, the plaintiff may prove that testator al- 
ways called certain depressions coal _ holes, 
while he always referred to a particular de- 
pression as the old coal bank.—Id. 

(Tex.Civ.App.1910) The words of the resid- 
uary clause of a will, “the balance of any and 
all property that may be mine at the time of 
my death,” may mean something else than the 
mere property to which testatrix had legal ti- 
tle, so are susceptible of explanation by ex- 
trinsic evidence that she had taken possession 
of, and dealt with as her own, property left 
by an intestate, under the belief that she was 
the sole heir of intestate, and had made the 
will with that impression, so far as this can 
be shown by deeds executed by testatrix at the 
same time as the will, and as part of the same 
transaction, though oral declarations of tes- 
tatrix are not admissible for such purpose.— 
Packard v. De Miranda, 123 S. W. 710. 


(Va.1910) A testator who has only a partiai 
interest in property devised is presumed to have 
intended to devise that interest only, unless 
intention to the contrary is clearly shown.— 
Waggoner vy. Waggoner, 68 S. E. 9980, 111 Va 
325, 30 L. R. A. (N. S.) 644 


€—-491. Questions for jury. 
See 49 Cent. Dig. Wills, § 108. 


(Cal.1912) The doubt as to the meaning of a 
will must be resolved by construction, which is 
a question of law, by application of legal rules 
governing construction, either to the will alone, 
or to properly admitted evidence to explain tes- 
tator’s intention—In re Donnellan’s MHstate, 
12K SPA G6 G45 Caldas 

(Ky.1910) The construction of a will involv- 
ed in an action, or so much thereof as is ap- 
plicable to the case, is for the court.—Corneli- 
son y. Million, 124 S. W. 366. 

(N.H.1908) In interpreting a will, testator’s 
intent is to be determined as a question of 
fact from competent evidence, and not by rules 
of law.—Hayward y. Spaulding, 71 A. 219, 75 
NH 92: 


(B) DESIGNATION OF DEVISEES AND 
LEGATEES AND THEIR RESPEC- 
TIVE SHARES. 

Certainty of designation, see ante, €==105. 


G=492. Mode of designation in general. 
See 49 Cent, Dig. Wills, §§ 1059, 1074-1076. 


(Ark.1906) A bequest or devise will not fail 
because of a mere inaccuracy in the designa- 
tion of the beneficiary, where testator’s mean- 
ing can be gathered with reasonable certainty 
from the instrument itself, or where the iden- 
tity of the beneficiary can be shown by extrin- 
sie evidence.—McDonald y. Shaw, 98 S. W. 952, 
81 Ark. 235. 

(Ky.1808) In a will in which the words ‘“‘de- 
vise” and “bequeath” were used indiscriminate- 
ly many gifts were made, some of real estate 
and money, some of money and specifie articles 
of personalty, and some of articles of person- 


For earlier cases in First Decennial or cases in 


later Digests, see same topic and Key-Number, 


372 


S= 495 
VI. Construction, 


quantity of estate, and descent.—In re Chris- | 
ty’s Hstate, 52 Pa. Super. Ct. 360. 

(R.1.1915) Under a will whereby property 
was left to the testator’s sisters, or their heirs, 
if dead, in case of the failure of other bequests, 
held, that the word “heirs” was a word of pur- 
chase, and the property could not be treated as 
having belonged to the sisters at the time of 
their death, before it became settled whether 
they would take or not.—Branch v. De Wolf, 
95 A. 857, 38 R. I. 395. 

(S.C.1915) The word “issue” in a will is not 
as strong as a word of limitation as words 
“heirs of the body.”’—Adams y. Verner, 86 S. 
IDG Patil, Oe Sy Cab 

(W.Va.1911) Where a will devised property 
to be equally divided among testator’s three 
daughters, ‘“‘and then to their children, for- 
ever,” the word “children” is not used as a 
word of limitation, in the sense of “heirs,” but 
is a word of purchase.—Interior & W. V. R. 
Co. v. Epling, 73 S. E. 51, 70 W. Va. 6. 


6-498. Husband and wife. 
See 49 Cent. Dig. Wills, §§ 1065, 1066. 


As heirs, see post, @=-506(3). 


(Cal.1908) Testator provided that the part 
going to a nephew should be divided into three 
parts, “one-third to be paid to him, one-third 
to his wife, and one-third to his child.” At the 
time of the execution of the will, the nephew 
had been married and his wife had procured a 
divorce and had remarried. Testator knew the 
facts. ‘There was evidence that testator had 
been informed that the nephew intended to con- 
traet another marriage, but such marriage had 
not taken place. Held, that under Civ. Code, 
§§ 1825, 13840, providing that, where there 
is no person exactly answering the description 
of the beneficiary, any omission therein must 
be corrected, ete., the words, “‘to his wife’ re- 
ferred to the nephew’s divorced wife.—In re 
Gruendike’s Estate, 98 P. 1057, 154 Cal. 628. 

(lowa,1908) Testator’s divorced wife was 
entitled to take under a will executed prior to 
the divorce, under a description devising his 
property to her as “my wife IJIda.’—Iyn re 
Brown’s Estate, 117 N. W. 260, 139 Iowa, 219. 

(KKan.1914) Will construed, and held to de- 
vise all testator’s property, real and personal, 
to his wife, without residue or remainder.— 
OnE erey v. Fletcher, 139 P. 391, 91 Kan. 
744. 

(N.J.Prerog.1907) A bequest in a will to 
“my said wife, C.,” is to C. as testator’s wife. 
—Collard y. Collard, 67 A. 190. 

(N.Y.1911) A will, after giving real estate 
to testator’s son, provided that if the son, who 
then had a wife and one child living, should 
die before testator’s wife, the property given to 
the son should be ‘‘equally divided between my 
said wife and my said son’s widow and the child 
or children, that is, my wife to have one-half 
thereof and my son’s widow and child or chil- 
dren, the other one-half.” The son’s wife liv- 
ing when the will was made died, and the son 
married again, and at his death before testa- 
tor’s widow left surviving him the child by his 
first marriage and his widow. Held, that the 
term “widow,” as used in the will, was not re- 
stricted to his wife at the time of the will, 
but included the wife who survived him.—Meck- 
er v. Draffen, 94 N. H. 626, 201 N. Y. 205, 33 
L. R. A. (N. 8.) 816, Ann. Cas. 1912A, 930, 
affirming judgment (1910) Same yv. Meeker, 121 
N.Y. S: 1051, 137 App. Div. 537. 

Unless there is something in a will indicat- 
ing the contrary, a gift to the “wife” of a 
designated married man is a gift to the wife 
existing at the making of the will, and net to 
the one he may subsequently marry; but a 
gift to the “widow” of a designated person in- 
cludes the wife who may survive him.—Id. 

(N.Y.1912) Under testator’s will a second 
wife of testator’s son held entitled to a share 
of testator’s estate under a devise to the son! 
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for life and after his death “to his wife and 
children then living” though the son’s first wife 
was living at the death of testator, and died 
thereafter as the “wife” referred to in the will. 
—In re Harris, 136 N. Y. S. 711, 152 App. Div. 
order affirmed 99 N. H. 1108, 206 N. Y. 

(Wis.1914) Where a wife died within one 
year after a judgment of divorce, the husband 
eld not a husband within the meaning of the 
wife’s will bequeathing to him certain property 
providing he was her husband at her death, 
whether such judgment under St. 1911, § 2374, 
had the effect of dissolving the bonds of matri- 
mony at the date of entry or not until the ex- 
piration of one year therefrom.—In re Rogers’ 
Will, 146 N. W. 488, 156 Wis. 517. 


€—497. Children and grandchildren. 
See 49 Cent. Dig. Wills, §§ 1080-1086. 


Presumptions as to intent to disinherit after- 
born children, see Descent and Distribution, 
647 (3). 

Survivorship, see post, €==548. 

Words of purchase or limitation, see ante, ¢= 


495. 
&—497 (1). In general. 
See 49 Cent. Dig. Wills, § 1080. 


(Ala.1913) The legal meaning of the word 
“children” as ordinarily used in a devise is the 
same as its popular meaning, that is, desig- 
nating immediate offspring—Duiican y. De 
Yampert, 62 So. 678, 182 Ala. 528. 

(Conn.1910) Where each of the daughters 
of testator had children living at the date of 
his will, whereby, subject to life estates for 
the daughters, the residue was given to the 
Children of the daughters, the word ‘‘children”’ 
must be given its primary legal meaning, and 
did not include testator’s remoter descendants. 
Fe ee v. Perkins, 74 A. 1062, 83 Conn. 


(111.1915) Devise over to “children” of tes- 
tator upon failure of issue of children to whom 
estates tail were given held to embrace de- 
secendants, and not merely descendants in the 
first degree.—Kolmer vy. Miles, 110 N. E. 407, 
A OnvI20: 

(Can.1914) A will construed, and held to re- 
quire that testator’s property be divided into 
two portions; the first of $3,500, if there be so 
much, to be divided among his children named 
though one was a stepchild and one a grand- 
daughter.—Koenig v. Koenig, 142 P. 261, 92 
Kan, 761. 

(Md.1909) Cook v. Councilman, 72 A. 404. 
See Wills, €-2495 in this Digest. 

(Mass.1908) A will bequeathed property in 
trust, the income to be paid to N., a son of 
the testatrix, during his life, and after his 
death to his wife during her life, “and, upon the 
death of the survivor of them, my said son N. 
* * * and his wife, to pay, transfer and de- 
liver” said property “to their three children 
and the survivor of them.” N. and his wife had 
no children as the testatrix knew, but she did 
have at the time the will was executed three 
grandchildren, of all of whom she was fond. 
eld, that the words used descriptive of the 
final legatees were an abbreviated paraphrase 
of the words “my three grandchildren, the 
children of my son N, and his wife,” and that 
the latter descriptive phrase, being inapt be- 
cause N. had no children, should be disregarded, 
leaving “my three grandchildren” as designat- 
ing such legatees.—Polsey v. Newton, 85 N. E. 
574, 199 Mass. 450, 15 Ann. Cas. 139. 

(N.H.1913) Where a testator bequeathed 
money to the granddaughter of his brother, and 
it appeared that there were three granddaugh- 
ters, but that the testator knew of the exist- 
ence of only one, that one is entitled to the 
legacy.—Abbott v. Lewis, 88 A. 98, 77 N. H. 

(N.Y.1908) The word “children” must be 
read in its ordinary sense, unless there be some 
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word or expression within the will to show 
that testator used it in a broader sense.—In re 
Keogh, 110 N. Y. S. 868, 126 App. Div. 285, 
order affirmed 86 N. BH. 1126, 193 N. Y. 603. 

(N.Y.Sup.1910) The rule that the words 
“child” or “children” when used in a will, or 
other document, will be taken to refer to “is- 
sue” or descendants of the first degree, and to 
exclude descendants of a more remote degree, 
is not inflexible, as the term will be given a 
wider signification and include issue, however 
remote when reason demands it.—Pfender v. 
Depew, 121 N. Y. S. 285, 186 App. Div. 636. 

(N.Y.Sup.1914) While courts will lay hold of 
slight expressions to avoid a construction which 
excludes the issue of a deceased child from 
participating, there must be something in the 
will to indicate that testator used the word 
“children” in an enlarged sense.—Barry v. Bar- 
ry, 149 N. Y. S. 676, 87 Mise. Rep. 407, 12 
Mills, 457. : 

As a general rule the word “child” or ‘‘chil- 
dren” will be construed to refer to issue or de- 
scendants of the first degree, and to exclude de- 
scendants of a more remote degree.—ld. 

(N.Y.Sur.1915) Under a will, held, that chil- 
dren of deceased children of testator, either as 
grandchildren, within the word ‘‘children,” as 
used in the will, or as heirs of a parent dying 
seised of a one-fifth interest in premises sold, 
were entitled respectively to one-fifth of the 
proceeds of the sale.—In re Lynch, 152 N. Y. 
S. 721, 89 Mise. Rep. 63, 18 Mills, 512. 

(Pa.1909) Manning y. Bader, 73 A. 939. See 
Wills, €==495 in this Digest. 

(Pa.1910) Testator provided that the in- 
come from a share of his estate should be paid 
to a nephew for life, and after his death to go 
to any child or children of the nephew living 
at the time of his death in fee simple. Held, 
that the children living at the time of the lat- 
ter’s death were entitled to the principal, ‘to 
the exclusion of the deceased children of the 
nephew.—In re Page’s Wstate, 76 A. 15, 227 
Pa. 288. 

(Va.1915) Grandchildren to whom bequests 
are made in the first of four separate papers 
constituting an olograph will, do not take under 
the second of these, of the same date, naming 
no grandchildren, but giving $200 ‘‘to each of 
my grandchildren not named in this, my will.” 
pene v. Bowe’s Adm’r, 86 8S. H. 856, 118 Va. 


@=7497 (2). “Children” as including ‘‘grandchil- 
dren.” 
See 49 Cent. Dig. Wills, § 1081. 


(Cal.1916) Where a testatrix devised prop- 
erty to the children of her brothers and sis- 
ters, held, there being such children, that the 
devise could not be construed as including 
grandchildren.—_In re Willson’s Hstate, los vv. 
927, 171 Cal. 449. 

(HLApp.1912) A grandchild of a person 
named in a will to whose children and issue be- 
quest is made does not take where the parent 
of such grandchild was dead at the time of the 
making of the will, especially where such 
grandchild was specially provided for by the 
terms of the will—Furman v. Hunt, 169 Ill. 
App. 601. 

(Ind.1914) The word “children,” as used in 
a clause in a will creating a life estate and de- 
vising the remainder to the life tenant’s chil- 
dren surviving him, did not include grandchil- 
dren.—Alsman y. Walters, 106 N. E. 879, 184 
Ind. 565, rehearing denied (1916) 111 N. E. 
921, 184 Ind. 565. 

(Ky.1908) A husband after conveying land 
to his wife for life, with reversion to his heirs, 
executed a will, leaving his whole estate to his 
wife for life or during widowhood, with re- 
mainder to his four children, and giving to two 


grandchildren by a deceased daughter a specix 
fied sum. Held, that the reversionary interest 
in the land passed to his four children, to the 
exclusion of the grandchildren.—Mayes vy. Kuy- 
kendall, 112 S. W. 678. 


(Mass,1912) Where there are children who 
fully answer the description of the word ‘‘chil- 
dren,” and where confining the bequest to them 
will satisfy the whole apparent design of the 
testator, grandchildren or more remote de- 
scendants may not share with them.—Boston 
Safe Deposit & Trust Co. yv. Nevin, 98 N. E. 
1051, 212 Mass. 282. 


(Mo.App.1911) The term ‘‘children,” in des- 
ignating testamentary beneficiaries, does not 
include grandchildren or other than immediate 
descendants in the first degree of the person 
named as ancestor, in the absence of a show: 
ing of contrary intent.—Lich y. Lich, 138 S. 
W. 558, 158 Mo. App. 400. 


(N.J.Ch.1914) A bequest over to testator’s 
brothers and sisters and “the child or children 
of any deceased brother or sister” held to in- 
clude a granddaughter of a deceased brother. 
—Farmers’ Trust Co. of Mt. Holly v. Borden, 
89 A. 985, 83 NN. J. Eq. 222. 

(N.Y.1908) Testator gave one-fifth of his 
estate in trust, the income to be paid to his 
brother for life, and on his death the corpus to 
go to his brother’s children and to the children 
of any deceased child; the grandchildren to 
take the parent’s share. As a substitutionary 
devise testator provided that, if his brother 
should die leaving no child or grandchild, the 
one-fifth part of his estate should go to the 
“children” of his sisters thereinbefore men- 
tioned. Held, that the word “children,” in the 
substitutionary devise, did not include grand- 
children of the sisters. Order, 110 N. Y. S. 
868, 126 App. Div. 285, affirmed.—In re Keogh, 
86_N. B. 1126, 153 N. Y. 603. 

The presumption that a testator does not 
intend to disinherit the primary object of his 
bounty does not enlarge the meaning of the 
word “children” so as to include grandchildren 
of his brothers and sisters, who are his grand- 
nephews.—Id. 


(N.Y.1909) The word “children,” as used in 
a will, means descendants in the first degree, 
and does not include grandchildren, in the ab- 
sence of satisfactory evidence that such was 
the intent of the testator.—(Sup. 1908) Davies 
v. Davies, 112 N. Y. S. 157, 59 Mise. Rep. 104, 
judgment modified 113 N. Y. S. 872, 129 App. 
Div. 379, which is affirmed 91 N. BH. 1111, 197 
INGE Ye8 O98: 

(N.Y¥.1910) A testator, survived by a widow 
and six children, directed that the residuary 
estate should be held in trust to pay the in- 
come to the widow, and on her death to divide 
the estate into as many equal shares as “J 
may have children living at the time of the de- 
cease of my said wife * * * or issue of any 
deceased child living at such division,’ and pro- 
vided that, if any of the children should die 
leaving no issue, the share set apart to any 
child so dying should be divided among his 
children ‘then surviving,’ share and share 
alike. Held, that the words “then surviving” 
referred to the time of the death of a child 
without issue, and survivorship was a condi- 
tion precedent to any child becoming entitled 
to any interest in the share of a child dying 
without issue, and the share of a son of tes- 
tator, who died without issue after the death 
of a brother and sister leaving issue, went to 
the surviving children of testator, to the ex- 
clusion of grandchildren. Judgment, 112 N. Y. 
S. 157, 59 Misc. Rep. 104, modified—(1908) 
Davies v. Davies, 118 N. Y. S. 872, 29 App. 
pi ee uunemea affirmed 91 N. E. 1111, 197 


The word “children,” as used in a will, does 


For earlier cases In First Decennlal or cases In 
v.23, 2D DECEN.—54 


ee Se aa 
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not include grandchildren or more remote de- 
scendants, unless there is something in the 
will to show that the word was used in the 
broader sense.—Id. 

Where property is devised to testator’s chil- 
dren as a class, with a clear idea of survivor- 
ship, there is nothing to justify the court in in- 
cluding within the class the descendants of a 
deceased child.—Id. 


(N.Y.1913) Testator gave his residuary estate 
to his executors, in trust to divide the same into 
five parts, and to pay the income of one share 
to a daughter or to her children for the sup- 
port of the daughter and children, and provid- 
ed for a division of the corpus at a designated 
time, and that a one-fifth share should go to 
the “children” of the daughter “living at the 
time of such division.” Held, that the word 
“children” did not include grandchildren, since 
the term “children” does not include ‘‘grand- 
children” unless the intention of testator dis- 
closes the contrary, and only the children of 
the daughter living at the time of the division 
of the corpus could participate in the distribu- 
tion.—(1911) Hurlbert v. Hallock, 182 N. Y. S. 
842, 148 App. Div. 378, judgment affirmed 102 
N. EB. 1104, 208 N. Y. 6838. 


(N.Y.Sup.1910) Testatrix bequeathed the 
residue of her estate in trust for the benefit 
of her two daughters in equal moieties so long 
as they lived and remained unmarried, with the 
right of survivorship, and provided that, on 
the death or marriage of both of the daughters, 
the trust fund should be equally divided among 
testatrix’s children who may be surviving at 
the time; the child or children of any son or 
daughter who may have died before such con- 
tingency taking the share to which the parent 
if living would have been entitled. Held, that 
testatrix thereby intended to provide for her 
unmarried daughters so long as they remained 
unmarried, and when they should both have 
died or married, to distribute the estate among 
those who at that time were her heirs at law, 
and hence the word “children” should be con- 
strued to include testatrix’s great-grandchil- 
dren.—Pfender v. Depew, 121 N. Y. S. 285, 136 
App. Div. 636. 


(N.Y.Sup.1910) Under the clause of a will 
giving the residue of the estate to executors 
in trust to divide in five equal shares, and pay 
annually the income of one to A., or to her 
children, for the support and maintenance of 
herself, and children, as the executors may 
think best, A. dying, and thereafter one of her 
children dying, leaving a child, the income goes 
to her surviving children only; the word “‘chil- 
dren” not including grandchildren, unless there 
is something in the will to show that the word 
is used in the broader sense.—Baker vy. Gerow, 
WAS IN, NESE PAI 


(N.Y.Sup.1914) The word “children” held 
not to inelude “grandchildren,” as used in a 
will devising the estate in trust.—Kondolf v. 
Britton, 145 N. Y. S. 791, 160 App. Div. 381. 

(N.Y.Sup.1914) The words “my _ surviving 
children,” eld not to include testatrix’s grand- 
children.—Barry v. Barry, 149 N. Y. S. 676, 87 
Mise. Rep. 407, 12 Mills, 457. 


(N.Y.Sur.1911) Will construed, and held to 
direct distribution of the estate to testator’s 
children, to the exclusion of his grandchildren. 
—In re Witte, 134 N. Y. S. 233, 74 Mise. Rep. 
322, 8 Mills, 465. 


(N.Y.Sur.1913) Where testator bequeaths 
one part of his property to his relatives and 
the other to relatives of his deceased wife, 
clearly intending to die testate as to all his 
property, and where the word “children,” as 
used to designate beneficiaries, if interpreted 
in its primary sense, will cause two legacies to 
lapse, such word will be construed to include 
grandchildren.—_In re Faust’s Estate, 145 N. 
Y. S. 842, 83 Misc. Rep. 250, 11 Mills, 326. 
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(N.Y.Sur.1914) In a will giving testator’s 
residuary estate after the death of the life 
tenant in equal shares to his “brothers and 
sisters and their heirs, the children of my de- 
ceased brother U. to receive his share thereof,” 
the word “children” included merely the chil- 
dren of U. and not grandchildren.—In re Daven- 
port, 148 N. Y. S. 1042, 85 Mise. Rep. 671, 12 
Mills, 102. 


(N.C.1915) Provision in will giving residu- 
ary estate to wife and children equally held 
not to include grandchildren, the children of 
deceased child.—Thompson v. Batts, 84 S. E. 
858, 168 N. C. 5380. 


(Pa.) The word “children” in a will does not 
include grandchildren, unless it appears from 
the context to have been so intended by testa- 
tor, or unless such meaning is necessary to 
carry out his manifest intent.—(1910) In re 
Long’s Estate, 77 A. 924, 228 Pa. 594; (1915) 
In re Scull’s Bstate, 94 A. 474, 249 Pa. 52; 
(Super. Ct. 1909) In re Long’s Estate, 39 Pa. 
Super. Ct. 323. 


(Pa.1913) Will construed, and held that the 
phrase ‘‘chiid or children’ included a grand- 
oe ee re Walker’s Estate, 87 A. 281, 240 

beeale 


(Pa.Super.Ct.1908) Under a bequest to chil- 
dren, grandchildren are excluded, unless it ap- 
pears that it was the intent of the testator to 
make provision for them.—In re Scott’s Estate, 
37 Pa. Super. Ct. 342, 347; In re McGlensey’s 
Estate, 37 Pa. Super. Ct. 514. 


(R.1.1911) Where the word “children” is 
used in a will, its simple and primary meaning 
is to be accepted, when it can be so under- 
stood; and it cannot be held to include grand- 
children, unless it is necessary to do so to give 
effect to the words of the will or the evident 
intent of the testator.—Eddy v. Mathewson, 78 
A. 506, 32 R. I. 58. 

The complainant, Nettie G. Eddy, seeks to 
have construed the third paragraph of a will as 
follows: “Thirdly. After the decease or mar- 
riage of my said wife, I give, devise and be- 
queath all said estate both real and personal to 
her children to be and remain to them their 
heirs and assigns forever. Hxcepting, however, 
from the provisions of this clause, the heirs of 
my daughter Nettie G. Hddy, deceased.” In 
the first paragraph the testator made the fol- 
lowing bequest: “I give and bequeath to my 
grandchild Nettie G. Eddy daughter of John L. 
Eddy the sum of twenty-five dollars.” Held, 
that it was the evident intent of the third para- 
graph to give the residue of his estate to the 
children of his wife living at the time of her 
death, and to exclude the complainant, his 
grandchild, Nettie G. Eddy.—lId. 

By the fifth clause of his will testator gave 
the residue of his estate to his executors in 
trust to divide into five equal shares, and pay 
annually the income, one share to A. (his 
daughter) or to her children, for the “support 
and maintenance” of herself and children, as 
the executors may think best; one share to M. 
(another daughter); one share to each of his 
daughters R. and §.; and one share to his son 
H. By the six clause he provided that the prin- 
cipal of the residue should be divided, 20 years 
after his death, or on the death of the sur- 
vivor of R. and §., if before that time, one- 
fifth to R. and one-fifth to S., or to such per- 
son or persons as they shall appoint by will; 
and, in case one of R. and S. shall decease 
leaving no lawful issue and no will, then the 
survivor to receive the share of both; one-fifth 
to M., if she be living at the date of the divi- 
sion; one-fifth *to the child or children of A. 
living at the time of such division; one half of 
one-fifth share to H., and to his children, pro- 
vided such children or H. be living at the time 
of such division; and the other half of said 
ghare to R. and §,, share and share alike. By 
the seventh clause he directed the executors 
out of the principal of the shares directed to be 
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held in trust for ‘‘my children,” in addition to 
the payment of income provided, to pay each 
year $1,000 of the principal of said shares to 
each of “my children.” ‘Held that, in view of 
the sixth clause naming as beneficiaries of the 
trust the children of H. and A. living at the 
time of the final distribution of the estate the 
word “children” in the seventh clause is used 
in a broad sense, and includes the children of 
H. and A., as well as of testator; so that ad- 
vancements of principal, under the seventh 
clause, after the death of H. and A., go not to 
their estates, but to those who, as each ad- 
vancement is made, answer the description of 
their surviving children.—Id. 

(R.1.1915) Will of testator leaving property 
to female grandchildren for life, upon death of 
either of them her share to go to her children, 
held not to disclose any intent that upon death 
of child or grandchild such child’s share should 
go to her children.—Crowell v. Rose, 94 A. 
683, 38 R. I. 93. 

(Tenn.1908) Where testator made a devise 
over to his “children who shall then be living,” 
the term “children” cannot be enlarged to in- 
clude grandchildren, where there was nothing 
in the context to authorize such enlargement.— 
ee v. Frank, 111 S. W. 1119, 120 Tenn. 


@ 497 (3). “Grandchildren” as 
“great-grandchildren.” 


See 49 Cent, Dig. Wills, § 1082. 


(Mass.1915) Testator’s will held to preclude 
the son of testator’s grandchild, which grand- 
child had been adopted by testator, from tak- 
ing a share of a fund to be distributed among 
grandchildren on the death of the children.— 
Clarke v. Rathbone, 109 N. E. 651, 221 Mass. 
574. 

(Miss.1910) Where testatrix created a trust 
for the use of her sons for life, then to her 
grandchildren, to be theirs when they reached 
21, declaring her intent to be that part of the 
estate should be protected for her own chil- 
dren while they lived, and then for her own 
flesh after they were gone, the word “grand- 
children” should be limited to the children of 
testatrix’s children, and did not include great- 


including 
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grandchildren.—Thomas y. Thomas, 53 So. 630, 
97 Miss. 697. 

The word “children,” when used in a will, is 
rarely held to be synonymous with “heirs,” or 
‘“hodily heirs,” and generally does not embrace 
grandchildren.—Id. 

(N.Y.Sup.1908) Where a will provided for a 
creation of a trust fund, the income to be paid 
to testator’s widow for life, and at her death to 
testator’s children, if living, but on the death 
of any of them before the widow his share to 
go to any lawful child, otherwise to testator’s 
surviving children, and if there were no sur- 
viving children then to his lawful grandchil- 
dren, a great-grandchild, whose mother and 
grandfather both died before testator’s widow, 
took no interest in the trust fund.—Blair vy. 
Keese, 112 N. Y. 8S. 162, 59 Mise. Rep. 107. 


€=—407 (4). Stepehildren and children of the 
half blood or by different mar- 
riages. 

See 49 Cent. Dig. Wills, § 1083. 


(111.1912) Where testator left no children 
or grandchildren surviving, but his stepchildren 
had called him “grandfather,” and, dying, left 
ehildren, his will referring to his “grandchil- 
dren,” will be construed as referring to the 
grandchildren of his wife.—Cobn v. MeNelly, 
98 N. BH. 218, 254 Wl. 39. 


(Ky.1915) A devise to testator’s son with 
provision that on his death before his youngest 
child is 16, the property shall be a home for his 
wife and children, includes children of a second 


For earlier cases in First Decennial or cases in 
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marriage.—Sutton vy. Greening, 175 S. W. 1, 
164 Ky. 164. : 

(Md.1910) Testator, after making certain 
bequests to his wife’s sister and his nephew, 
directed his executor to sell certain land and 
invest the proceeds in the name of testator’s 
wife, to be held by her during her life without 
impeachment of waste or hindrance from any 
person whomsoever, with power to sell and re- 
invest as she might think advisable. He also 
devised all the rest of his estate to her for life, 
“she to have sole control of my said estate 
without let or hindrance,” ete, “and, in tae 
event of my said wife having any child or chil- 
dren at the time of her death, I devise the 
whole of said estate to said child or children,” 
ete. “But in the event of my said wife dying 
without issue living,” ete, “I devise and be- 
queath all said estate to my heirs at law.” 
Held, that the words, “any child or children,” 
embraced children of his wife by second mar- 
riage.—Schapiro v. Howard, 78 A. 58, 113 Md. 
3860, 140 Am. St. Rep. 414. 

(S.C.1907) Testator, who had been twice 
married, after making certain bequests to his 
widow in lieu of dower, provided: “I give her 
also a life interest, or as long as she remains 
my widow, an equal portion with my children, 
* * * and at hey death or marriage said prop- 
erty to be equally divided between all of ‘our’ 
surviving children, or those of them who may 
not have completed their education, should 
there be any such.” The residue of his estate 
was given to “my” surviving children, to be 
equally divided among them, except a daughter 
by his first marriage, who was given an equal 
share in the real estate only, and except, also, 
two sons of that marriage, as to whom he pro- 
vided that, having completed their education, 
he desired them to receive only one-third each 
of a child’s portion of his personal estate, be- 
sides their full share of his real estate. At the 
will’s date the children of the first marriage 
were all of age, and had completed their educa- 
tion, but none of the children of the second 
marriage were of age, and some were of quite 
tender years. Held, that children of the first 
marriage, who survived the widow, were not 
entitled to share in the remainder after her 
life estate, and that the same went to the 
children of the second marriage.—Cooper vy. 
Cooper, 58 S. EH. 950, 78 S. C. 317. 


€—497 (5). Adopted children. 
See 49 Cent. Dig. Wills, § 1084. 


(Me.1907) Where testator devises his prop- 
erty to his own child by blood, and then over 
“to the child or children” of that child, if any, 
otherwise to others of the testator’s blood, a 
child of the latter by legal adoption only is not 
included and takes nothing under the will, even 
though adopted before the making of the will.— 
In re Woodcock, 68 A. 821, 103 Me. 214, 125 
Am. St. Rep. 291. 

(Md.1913) Under Code Pub. Civ. Laws, art. 
16, § 74, providing that a child adopted under 
section 72 may inherit from the person adopt- 
ing it, and section 76, providing that the term 
“child” in a will shall include an adopted child 
of the person executing the same, property 
devised to one for life after his death to his 
children, if any, otherwise to the testatrix’s 
heirs, does not pass to an adopted child of the 
devisee.—Hureka Life Ins. Co. v. Geis, 88 A. 
158, 121 Md. 196. 

(N.H.1915) Under will giving property in 
trust for sons for life, with remainder to the 
children of the sons and their heirs, a son’s 
adopted child held to take no interest.—Parker 
v. Carpenter, 92 A. 955, 77 N. H. 453. 

(N.J.1911) Where there was no law in the 
state for the adoption of children at the time 
testator made his will, he could not have had 
in mind the subsequently adopted child of one 


later Digests, see same topic and Key-Number. 
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WILLS. 21A Key-No.Series—Page 1698 
VI. CONSTRUCTION—Cont’d. VI. CONSTRUCTION—Cont’d. 


(B) Designation of Devisees, and Legatees and (EZ) Nature of Estates and Interests Created— 
Their Respective Shares. Cont’d. 


€-=-492. Mode of designation in general. €=2 614. —— Words necessary or sufficient in gen- 


497. Children and grandchildren. 
497(2). Hebi larer , as including ‘‘grand- 
ildren.’ 
497(3). “Grandchildren” as 
great-grandchildren.’”’ 
497(5). Adopted children. 
498. Issue, descendants, or offspring. 
499. Collaterals. 
504. Personal condition, occupation, or other 
particular description, 
505. Heirs. , 
506. —— In general. 
506(2). Application of laws of descent and 
distribution in general. 


including 


521. Classes. 


523. —— Devise or bequest to class or to indi- 
viduals. 
624. Time of ascertainment of class. 


624(2). Ascertainment at testator’s death 
in general. 

524(6). Ascertainment at termination of 
precedent estate or time of pay- 
ment or distribution. 

524(7). —— Precedent birth of children. 

630. Taking per stirpes or per capita. 
631. 


621(4). Devise or bequest to persons and 
children or heirs of other per- 
sons. 


(C) Survivorship, Representation, and Substitu- 


tion. 


€=—=> 537. Death of devisee or legatee as contingency. 


538. —— Time of death in general. 
641. Death coupled with other contingency. 
545. Dying without issue. 
545(2). Time of death in general. 
550. Representation. 
652. —— Representation under statutory provi- 
sions. 
552(1). In general. 
552(5). Devise or bequest to class. 


(D) Description of Property. 
€=~ 561. Particular description of specific real prop- 


erty. 

561(2). Land adjoining or appurtenant to 
property described in general 
terms. 

561(4). Undivided interest in land. 

662. Appurtenances to real property. 
564. Rents, profits, income, or use and occupa- 
tion of real property. 

564(1). In general. 

568. Amount and duration of annuity. 

570. Corporate or other stock or bonds, and 
other investments and securities. 

581. Erroneous description. 

586. Residuary clause. 

87. —— General residue. 
587(5). Particular estates or interests. 


eral. 

614(2). Devise or bequest with limitation 
over in general, 

614(3). Devise or bequest without limita- 

tion over. 

614(6). Limitation to heirs, issue, or chil- 
dren of life tenant. 

614(16). Devise om bequest for use and 
benefit of life tenant and chil- 
dren or others. 

614(17). Devise or bequest of use or in- 
come, 

25. Executory devises or bequests, and shift- 
ing, springing, or other future uses, or 
estates in the nature thereof. 

27. Estates in severalty, joint tenancy, or ten- 

ancy in common. 

627(3). Words of distribution. 


a 
J 


(F) Vested or Contingent Estates and Interests. 
@—= 629. Construction in favor of vesting. 


630. Contingency on which estate or interest 
depends in general. 

630(1). In general. 

630(2). Postponement of time of payment 
or distribution in general. 

630(3). Marriage or attainment of certain 
age. 

634. Remainders. 

634(1). In general. 

34(3). Certainty as to beneficiaries and 
as to time of enjoyment. 

634(6). Sale of property, disposition of 
proceeds, and interposition of 
trustee. 

634(7). Directions to pay or convey to or 
divide among devisees or legatees. 

634(8). Limitation over or substitution on 
death or failure of remaindermen. 

634(9). Limitations dependent on contin- 
gency. 

634(10). Limitation over to persons living 
and the issue of persons de- 
ceased, 

634(12). Devise or bequest to survivors. 

634(15). Postponement of time of payment 
or distribution to remaindermen. 

634(16). Conditions and restrictions. 

635. Opening of vested estates or interests to 
let in after-born children. 

637. Contingent estates or interests becoming 
vested. 


(G) Conditions and Restrictions, 
€—> 640. Validity of conditions, 


641. —— In general. 

647. —— Marriage. 

649. —— Restraint of alienation, 
654. —— Effect of invalidity. 


655. Construction and operation of conditions. 
656. —— In general. 
657. —— Conditions precedent. 


(E) Nature of Estates and Interests Created. 


G— 596. Fee simple. (H) Estates in Trust and Powers. 


597. —— Words necessary or sufficient in gen- 
eral, 6=> 69. Creation of testamentary trusts in general. 
597(3). Construction and _ operation of 670. Words necessary or sufficient to create 
statutory provisions. trust. 
697(4). Words of purchase or of limita- 672. —— Grants of authority or directions im- 


tion. 
698. —— Devise without words of limitation. 
601. —— Limitations or other provisions repug- 


nant to or inconsistent with de- 
vise in fee. 

601(1). In general. 

601(4). Restraint of alienation. 

601(5). Trusts and other limitations on en- 
joyment. 

601(8). Precatory words, 

602, 603, Qualified, defeasible or conditional fees. 
602, 603(1). In general. 

602, 603(5). Defeat of estate by marriage 
of devisee. 

604. Estates tail. 

605. —— Words necessary or sufficient in gen- 
eral. 

608. Application of rule in Shelley’s Case. 
608(1), Operation of rule in general. 
608(2). Intention of testator. 

608(3). Life estate with limitation to heirs. 

609. Absolute estate in personal property. 

610. —— Words necessary or sufficient in gen- 

eral. 
610(1). In general, 
613. Life estates. 
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porting trust. 
72(1). In general. 
672(3). Authority or directions to executor. 
674. —— Spendthrift trusts. 
675. —— Precatory words. 
676. Implication of trust. 
679. Construction of testamentary trusts. 


680. —— In general. 
681. —— Trustees. 
681(2). Estate, title, or interest, of trustee. 
682. —— Cestuis que trust. 
682(2). Estate, title, or interest of bene- 
ficiaries. 
683. —— Property devised or bequeathed. 
684. —— Capital and income, 


684(2). Right to capital or income in gen- 


eral. 
684(5). Deduction of expenses, costs, and 
charges, 
684(6). Excess or deficiency of income. 
684(7). Accrual of right to capital or in- 
come. 
684(10). Discretion of executor or trustee. 
686. —— Duration and termination of trust or 
trust estate. 
686(1). In general. 


e481 


as amended by Act No. 57 of 1910 and by Act 
ee 80 of 1916.—Succession of Pujol, 100 So. 


€—481. Time from which will speaks. 
(Or.) A will takes effect on death 
RU es Si re Denning’s Dstate, 229 P. 


The beneficiaries of a will take property on 
condition it is in at death of testator.—Id. 


E482. Operation as to after-acquired 
property. 

(Pa.Super.Ct.) Testator devised real 
estate which he did not own, but subsequently 
acquired title thereto, and later made a codi- 
cil, which, though not specifically mentioning 
such real estate, amounted to republication of 
the original will, except as altered by the codi- 
cil. Under such circumstances, the land pass- 
ed to devisees, as there was nothing in the 
will to show a contrary intention.—Williams 
v. Williams, 83 Pa. Super. Ct. 90. 


€—485. Evidence to aid construction, 
C486. In general, 

(Colo.) Testatrix is presumed to know 
value and extent of property, real and per- 
sonal, and approximate amount of rents and 
profits it would yield—Davis y. Harbaugh, 230 
je, slay, 


6-487. —— Showing intention of tes- 
tator in general. 
6-2487 (3). Writings and declarations of 
testator. 

(Pa.Super.Ct.) A clause inserted in a 
last will and testament to the effect that the 
said last will and testament shall receive a lib- 
eral construction will be disregarded, where 
it does not have any special relevancy to a 
question based on interpretation of specific 
portions of the will—In re Williamson’s Es- 
tate, 82 Pa. Super. Ct. 444. 

(Wis.) A will cannot he altered by 
oral statements to mean something different 
from meaning intended when executed.—In re 
Mangan’s Will, 200 N. W. 3886. 


6€=-488. — Ambiguity or uncertainty 
in language. 

(Mo.) Although extrinsic parol evi- 
dence is admissible to solve a latent ambiguity 
produced by extrinsic evidence, in the appli- 
eation of terms of will to objects of testator’s 
bounty, where there igs no ambiguity and the 
beneficiary is sufficiently designated by plain 
language, parol evidence is inadmissible to add 
to, vary, or contradict language used in view of 
the statute requiring wills to be in writing.— 
Murphy v. Hnright, 264 S. W. 811. 

(N.Y.Sup.) It is court’s duty to carry 

out testator’s intent as expressed in will, with- 
out resort to anything outside will; but extra- 
neous and parol evidence may be admitted to 
explain latent ambiguity arising outside the 
will, but not to change words of will—Chem- 
ical Nat. Bank y. Butt, 206 N. Y. S. 36. 
: (N.¥.Sur.) To justify reception of pa- 
rol evidence in construing will, there must be 
latent or patent ambiguity in language of will; 
“latent ambiguity” arising where language em- 
ployed is clear and intelligible, but some ex- 
trinsic fact creates necessity for interpreta- 
tion; “patent ambiguity” being one appearing 
on face of instrument.—In re Milliette’s Es- 
tate, 206 N. Y. 8. 342. 


€>489. —— Identification of persons or 
other objects. 


64189 (2). Ambiguity or uncertainty in 


language. 


(Mo.) Where there was no ambi- 
guity in a will, parol evidence that testator 
meant the son of a nephew to be included in a 
bequest to his nephews and nieces was properly 
excluded.—Murphy y. Enright, 264 S. W. 811. 

: (N.Y.Sur.) Word “heirs,” as used 
in will, providing that residue of estate shall 
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be divided among “heirs mentioned in pre- 
vious paragraphs,” does not create ambiguity, 
and parol evidence is not admissible to explain 
testator’s intent in using such word.—In re 
Milliette’s Estate, 206 N. Y. S. 342. 


6-489 (4). Declarations and instructions 
; ot testator. 

(Ala.) As general rule, except 
where latent ambiguity exists in application 
of terms of will to persons or property, parol 
evidence of testator’s declarations are inad- 
missible to show intent not deducible from 
terms of will or in contradiction of it—Achelis 
vy. Musgrove, 101 So. 670. 


€—490. —— Identification of property 
or other subject-matter. 

(Ala.) Devise of ‘“my home place, in- 
cluding my dwelling and the land lying con- 
tiguous thereto which I own,” held to present 
a latent ambiguity, affecting which parol evi- 
dence showing circumstances and illustrating 
the sense in which the testator used it was 
proper.—Achelis v. Musgrove, 101 So. 670. 


(B) DESIGNATION OF DEVISEES AND 
LEGATEES AND THEIR RESPEC- 
TIVE SHARES. 


€—492. Mode of designation in general, 

(Wis.) Will may provide for subse- 
quent ascertainment of facts to identify bene- 
ficiary.—In re Mangan’s Will, 200 N. W. 386. 


6497. Children and grandchildren. 
6 497 (2). “Children” as including “grande- 
children.” 

(Ga.) Where testator willed entire 
property to remain ag it was without division 
as long as his wife lived and then to be equal- 
ly divided between each of his children, held 
that term “children” did not embrace grand- 
children whose parent died prior to death of 
testator.—Toucher v. Hawkins, 123 S. B. 618. 


6497 (8). “Grandchildren” as including 
“sveat-grandchildren.”’ 

(Pa.Super.Ct.) A devise to grandchil- 
dren will not be construed to include “great- 
grandchildren,” children of deceased grand- 
children, unless it clearly appears from the 
context to have been the meaning of the testa- 
tor or unless the will would otherwise be in- 
operative.—In re Williamson’s Estate, 82 Pa. 
Super. Ct. 444. 

Testator gave to each of the children and is- 
sue of deceased children of his three brothers 
and two sisters income of $60,000 for life, with 
remainder at the death of each to his or her 
issue attaining 21 years, provided that, if any 
child die without leaving issue living at the 
time of his or her death, the principal should 
be divided among the grandchildren of his oth- 
er brothers and sisters then living per capita 
and not per stirpes, to be paid on their attain- 
ing 21 years. One of the life tenants died 
without leaving issue. Under such circum- 
stances, the ruling of the court below to the 
effect that the fund should be distributed 
among the living grandchildren of the other 
brothers and sisters to the exclusion of great- 
grandchildren, children of deceased grandchil- 
dren, will not be disturbed.—lId. 


6-197 (5). Adopted children, 


(Pa.) Devise to testator’s sister 
with remainder to “such child or children ag 
she might leave surviving her” eld not to in- 
clude adopted child, even if adopted before will 
was executed; Wills Act, § 16(b) (Act June 
Um AB? (Ne le, BR 1B, Sie SIA & eal) 
being inapplicable—In re Yates’ Hstate, 126 A. 

o 


That devisee was too old to have children 
did not indicate that a devise of remainder to 
“such child or children as she might leave sur- 
viving her’ refered to a child adopted by her, 
especially where language was used exactly the 
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_ NATIONAL REPORTER SYSTEM 


REPRINTED FROM CooLry’s Brier MAKING AND THE Use oF Law 
Booxs, Fourtu Eprrion, Vou. I. CopyricHtTep 1925 sy 
West PuslisHInc Company, St. Paut, MINN. 


In 1879 a method of systematic law reporting was inaugurated in 
this country, by the establishment of the first Reporter of the National 
Reporter System. The plan upon which this system of reporting is 
based is that of combining into one periodical publication the current 
Supreme Court decisions of a group of neighboring states. This com- 
bination of decisions in one reporter made it possible to publish the de- 
cisions promptly on their filing, instead of its being necessary to hold 
them for a year, or perhaps for two or three years, in order to gather 
enough material in one jurisdiction for a bound volume. Moreover, 
the wide clientage secured by making each Reporter cover a group 
of states assured sufficient financial returns to make the subscription 
price very low. The System developed rapidly, and within a few 
years it evolved into a comprehensive enterprise for supplying the 
profession with all current decisions of Federal and state courts of 
last resort, at a rate less than one-fourth their former cost. 

The plan of prompt and economical publication, based upon a com- 
bination of courts for material, and the co-operation of the lawyers of 
several states for support, was extended until, in January, 1887, the 
seven so-called State Reporters, each covering a group of neighboring 
states, formed together a National Reporter System, which embraces 
the courts of last resort of all the states, together with two other Re- 
porters covering all the Federal courts, and the New York Supple- 
ment covering the Supreme and lower courts of record of New York. 
This flexible arrangement enabled a subscriber to take, if he wished, 
simply the Reporter which included his own state, or, if he wished, to 
extend his subscriptions so as to include other parts of the System or 
the entire System. 


(a) How the Reporters are Grouped by States 

The Supreme Court Reporter is a complete continuation of the Unit- 
ed States Supreme Court Reports, beginning at Vol. 106 U.S. Each 
book covers an entire term of the Supreme Court and four or five vol- 
umes of the Single-Volume Edition United States Supreme Court 
Reports. 

The Federal Reporter includes opinions of the United States Circuit 
and District Courts since 1880, the United States Circuit Courts of Ap- 
peals from the beginning, the District of Columbia, and the Commerce 
Court. It is practically the official organ of these Courts. 

The Northeastern Reporter reports in full every decision of the 
courts of last resort of five states since 1885. It continues the State 
Reports from and after— 


Vol. 114 Ill. (Sup. Ct.) page 1. Vol. 139 Mass., page 1. 
102 Ind. (Sup. Ct.) page 1. DONS VY paver. 
1 Ind. App. (App. Ct.) page 1. 43 Ohio St., page 1. 


The Pacific Reporter reports in full every decision of the courts of 
last resort of thirteen states since 1883. It continues the State Reports 
from and after— 
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Vol. 1 Ariz., page 1. Vol. ii Nev: pagel: 


64 Cal. Sup., page 1. 3 N. M., page 1. 

1 Cal. App., page 1. 1 Okl. Sup., page 1. 

7 Colo. Sup., page 1. 1 Okl. Cr. App., page 1. 
1 Colo. App., page 1. 11 Or., page 1. 

2 Idaho, page 1. 3 Utah, page 1. 

30 Kan. Sup., page 1. 1 Wash. St., page 1. 

1 Kan. App., page 1. 2 Wash. Ter., page 1. 


4 Mont., page 1. 3 Wyo., page 1. 


The Northwestern Reporter reports in full every decision of the 
courts of last resort of seven states since 1879. It continues the State 
Reports from and after— 


Vol. 1 Dak., page 1. Vol. 1 Neb. Com’rs’ Dec., page 1, 
51 Iowa, page 1. ING pages... 
41 Mich., page 1. 1S See paceml. 
26 Minn., page 1. 46 Wis., page 1. 


8 Neb., page 294. 


The Atlantic Reporter reports in full every decision of the courts 
of last resort of nine states since 1885. It continues the State Reports 
from and after— 


Vol. 53 Conn., page 1. Vol. 47 N. J. Law, page 349. 
5 Del. Ch., 7 Houst. 40 N. J. Eq., page 345, 
77 Me., page 408. 110 Pa. St., page 1. 
64 Md., page 1. ope apace. 
63 N. H., page 446. 58 Vt., page 1. 


The Southwestern Reporter reports in full every decision of the 
courts of last resort of five states since 1886, and all the decisions of 
Indian Territory. It continues the State Reports from and after— 


Vol. 47 Ark., page 1. Vol. 85 Tenn., page 1. 
84 Ky., page 202. 66 Tex., page 1. 
1 Ind. Ter., page 1. 21 Tex. App., page 1, 
89 Mo. Sup., page 1. 1 Tex. Civ. App., page 1. 
94 Mo. App., page 1 (also part Sle Dex Cr eke pa cer, 
of Vol. 93). 


The Southern Reporter reports in full every decision of the courts 
of last resort of four states since 1887. It continues the State Reports 
from and after— 

Vol. 81 Ala., page 1. Vol. 39 La. Ann., page 1. 
1 Ala. App., page 1, 64 Miss., page 1. 
23 Fla., page 1. 

The Southeastern Reporter reports in full every decision of the 
courts of last resort of five states since 1887. It continues the State 
Reports from and after— 


Vol. 79 Ga., page 1. Vol. 26 S. C., page 1. 
1 Ga. App.. page 1. 82 Va., page 964. 
96 N. C., page 1. 29 W. Va., page 1. 


The New York Supplement was founded in 1888. It continues every 
existing series of reports of the New York lower courts, containing 
every lower court decision published by them, and thousands not in- 
cluded in any of them, from and after— 


Vol. 23 Abb. N. C. 1 Bradbury’s Pleading & Prac. 
1 ANa, Iie, (Os aloe Repts., .p. 1. 
14 Civ. Proce. 6 Dem, Sur., p. 413, 
1 Civ. Proc. Repts., New Series, 1 Con. Sur., p. 1. 
198 1G 1 Gibbons’ Sur., p. 1. 


1 Power's Sur, p. 1. 
“Supreme Court. 
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Vol Mills Sun, ps 1 56 N. 
14 Daly, p. 497. 1 S8i 
48 Hun, p. 304. DENY Anno. Cass 
LMSe Reps Daal. 1 N. Y. Leading Cases -Anno., 
GENE AYe Cr aR: Dee 


¥. Super. Ct., p. 1. 
Ilvernail, p. 1. 


(b) Number of Cases Reported 


Taken together, the New York Supplement and seven State and Fed- 
eral Reporters of the System supply in about 53 volumes each year 
matter which makes 260 volumes of state reports, all cases being pub- 
lished in which there is a written opinion. But, as already mentioned, 
the Reporters contain also many cases wholly omitted from the state 
reports and many cases which appear in the state reports merely as 
memorandum decisions; that is to say, many cases which are not re- 
ported in full in the state reports are given in full in the Reporters. 
The annual volume of the Supreme Court Reporter corresponds to 
about four volumes of the United States Reports, and currently there 
are about nine per year of the Federal. 


The back volumes of the National Reporter System make a com- 
plete report of American case law from the time the System was 
established. By actual count, the number of cases included to Janu- 
ary 1, 1923, was 742,000. The total number of cases before the time 
of the Reporter System is 364,222, so that at the date just named the 
Reporters make available more than two-thirds of all American cases 
from the beginning; and these, being the latest cases, include the 
authorities most frequently needed and cited. About 23,000 cases 
are being added each year. 


The Reporters are published in two editions—first in pamphlet form, 
as advance sheets, and later in bound volumes. Before the cases are 
printed in the permanent, bound edition, the judges very generally 
revise their opinions, correcting any errors that may have occurred in 
the advance sheet. This insures the greatest possible accuracy in the 
permanent reports. 


It may not come amiss to remark that the National Reporter Sys- 
tem is usually spoken of as the “Reporters,” and one of the component 
parts of that system is in like manner spoken of as a “Reporter.” 
Wherever, in this or the succeeding pages, the word is used with a 
capital, it refers to one or more of the parts of the National Reporter 
System. When the word “reporter” is used without capitalization, it 
refers to the person who reports or edits the cases in any series of 
reports to which reference is being made. 


(c) Promptness of Reporting 

One of the most important characteristics of the National Reporter 
System is the promptness of the publication of decisions. Whereas 
almost all the official reports are from five months to five years behind 
in the publication of decisions, the Reporter System publishes decisions 
in from two to five weeks after they are handed down. This result 
is attained by the system of combining in one volume the reports of 
several states and of issuing weekly advance sheets of volumes. Con- 
taining, as it does, every decision, the Reporter System, by reason of 
this promptness of publication, gives the lawyer and brief maker access 
to the very latest precedents in his own or any other state. 
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(d) Harmonizing Decisions 

By reason of the fact that the reports of the whole country are 
published in a single system, it became possible to adopt a common 
system of headnotes, and a general, uniform plan of reporting. One 
important effect of this system of reports, that has resulted in much 
benefit to the body of American jurisprudence, has been the harmoniz- 
ing of decisions. Before its day, when decisions from other jurisdic- 
tions were difficult of access, each court stood in a great measure by 
itself, and as a consequence there were many conflicting opinions, 
arising largely from the inability to know all the precedents. The 
Reporters, by making the latest decisions from the whole country 
easily accessible to every judge as well as to the bar at large, has as- 
sisted greatly in reducing this conflict. In the words of Judge James 
H. Rothrock, of the Supreme Court of Iowa, “the National Reporter 
System enables the courts of last resort in all the states to harmonize 
the law, and thus prevent, in a great degree, conflicting decisions upon 
doubtful questions.” 


(e) Method of Annotation 

Another feature of the National Reporter System that makes it 
very valuable to the brief maker is the Key-Number method of anno- 
tating the cases. Beginning May, 1902, all the important cases were 
annotated by references to the topic and section in the Century Digest 
where other cases involving the same principles were found. Since 
November, 1908, every point in every case has been annotated by refer- 
ences to the topic and sections in the various Key-Number Digests of 
the American Digest System; the fundamental idea being to furnish 
with each current reported decision of the court the substance of what 
has been decided on the same point in other decisions from the same 
and other jurisdictions. As the topics and Key-Number sections in 
the various Digests of the American Digest System are identical, the 
references to this System are in effect a perpetual annotation to all 
cases in point—an annotation to all future cases, as well as to all past 
cases. 

For example, let us take a paragraph from the headnote to State ex 
rel. Carnation Milk Products Co. et al. v. Emery, Dairy and Food 
Commissioner, 189 N. W. 564, a case involving the constitutionality 
of a Wisconsin statute, in which, among other contentions, it was urged 
that the act in question was not within the police power of the state. 
The headnote in the Reporter is as follows: 


Constitutional law ¢=8!—“Police power” des 
fined. 

The “police power’? covers all matters 
having a reasonable, relation to the protection 
of public health, safety or welfare. 

(Ed. Note.—For other definitions, see Words 
and Phrases, First and Second Series, Police 
Power. ] 


In the first place it will be noticed that the topic and Key-Number 
at the upper left of the paragraph indicates the place where similar de- 
cisions may be found in the American Digest System. It also calls 
attention to the place where definitions of the term “police power” may 
be found in “Words and Phrases.” The Key-Number, therefore, 
annotates this decision to all the past decisions, not merely in Wiscon- 
sin but in all other jurisdictions. 
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said time, and at all the times herein men- 
tioned, the plaintiff and others had com- 
bined and conspired together for the purpose 
of acquiring properties and equities in prop- 
erties in the city and county of St. Louis and 
elsewhere, with a view to procuring fire in- 
surance thereon, grossly in excess of the val- 
ue of said properties and equities, causing 
the same to be destroyed by fire, and collect- 
ing such insurance from insurance companies 
insuring the same. That pursuant to said in- 
iquitous and fraudulent combination and con- 
spiracy, the plaintiff and others acquired the 
property described in said policy of insur- 
ance issued by the defendant, procured fire 
insurance thereon, including the policy issued 
by the defendant, grossly in excess of the 
value of said property, caused the same to 
be destroyed by fire, and demanded of the de- 
fendant the payment of five thousand (5,000) 
dollars on account of said destruction of 
said property covered by its said policy. 
That not knowing of said fraudulent combi- 
nation and conspiracy, and not knowing that 
the plaintiff and others had procured said 
property to be insured in a sum grossly in ex- 
cess of its value, and not knowing that they 
had procured the same to be destroyed by 
fire, but believing that the policy issued by 
it covering said property was bona fidely ob- 
tained in the usual course of business, and 
that the representations made for the purpose 
of procuring the same were true, and not 
knowing otherwise, and for the purpose of 
paying said loss, it issued to said George O. 
Blockburger and S. C. Taylor its said draft, 
hereinabove referred to, a copy of which is 
attached to plaintiff’s petition and identified 
as ‘Wxhibit A.’ 

“Wherefore, the premises considered, the 
defendant prays, first, that the said policy of 
insurance issued by it to George O. Block- 
burger, copy of which is attached hereto and 
identified as ‘Exhibit A,’ be by the decree of 
this court cancelled and annulled; second, 
that said certain order or draft drawn by it 
upon itself, and a copy of which is attached 
to plaintiff’s petition, identified as ‘Exhibit 
A,’ be by the order and decree of this court 
eancelled and annulled; and, third, for. such 
other and further relief in the premises as to 
the court may seem meet and just.” 

The reply was a general denial of the af- 
firmative averments of the answer. The case 
was tried as in law by the court and a jury. 

The court gave several instructions at the 
instance of the parties, refusing most of those 
asked by plaintiff, which, in effect, were 
peremptory instructions to find for plaintiff. 
Among the instructions given at the instance 
of defendant was the usual general instruc- 
tion, to the effect that the jury were the 
judges of the credibility of witnesses and the 
weight to be given to the testimony of each 
witness. It also gave this, marked ‘‘defend- 
ant’s instruction IV:” 
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“The court instructs the jury that while 
the law permits the plaintiff to testify in his 
own behalf, nevertheless the jury have a 
right in weighing his testimony and in con- 
sidering how much credence is to be given it, 
to take into consideration the fact that he 
is the plaintiff, and his interest in the result 
of the suit.” 

Exception was duly saved by plaintiff to 
the giving and refusal of the instructions. 

The jury returned a verdict in favor of de- 
fendant “on both counts of the petition.” A 
motion for new trial was duly filed, which be- 
ing overruled, the plaintiff excepting, duly 
perfected his appeal to this court. 

In the view which we take of this case it 
is not necessary to set out either the evi- 
dence or the other instructions given or re- 
fused. It is sufficient to say that there was 
evidence tending to support the allegations in 
the answer. We are compelled to reverse the 
judgment for error in giving the fourth in- 
struction above set out. 

In State v. Maguire, 69 Mo. 197, loc. cit. 
202, and State v. Dower, 184 Mo. App. 352, 
loc. cit. 358, 114 S. W. 1104, it is held that 
under what is now section 5242, R. S. 1909, 
such an instruction is proper in a criminal 
case. But in Stetzler v. Metropolitan St. R. 
Co., 210 Mo. 704, loc. cit. 713, 109 S. W..666, 
and in Huff v. St. Joseph Ry., Light, Heat & 
Power Co., 218 Mo. 495, loc. cit. 515, 111 S. 
W. 1145, it is held that giving an instruction 
of that kind in a civil case is reversible er- 
ror. In fact the judgment was reversed in 
the latter case solely for error in giving a 
similar instruction. As the case will be re- 
manded, we refrain from any comment on' 
any other rulings at the trial, as on a new 
trial the matters now presented and here 
complained of, may not again arise. 

The judgment of the circuit court is re- 
versed and the cause remanded. 


NORTONI and CAULFIELD, JJ., concur. 


(158 Mo. A. 400) 
LICH et al. v. LICH. 


(St. Louis Court of Appeals. 
1911.) 


1. Wits (§ 698*)—ConstRuCcTION—JURISDIC- 

TION. 

_ _,Circuit courts, as courts of equity, have ju- 
risdiction to construe doubtful provisions of a 
will on application by a trustee named in it, by 
an executor or administrator acting under it, or 
by a party interested. 

[d. Note.—For other cases, see Wills, Cent. 
Dig. § 1676; Dee. Dig. § 698.*] 

2. WILLS (§ 456*)—CoNSTRUCTION—PARTICU- 

LAR WORDS. 

Testator is presumed to have used particu- 
lar words according to their common and pri- 
mary acceptation, unless it appears from the 
context that he has used them in a different 
sense. 

{Ed. Note.—For other cases, see Wills, Cent. 
Dig. § 974; Dec. Dig. § 456.*] 


Missouri. 


June 6, 


*For other cases see same topic and section NUMBER in Dec. Dig & Am. Dig. Key No. Series & Rep r Indexes 
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Mo.) 


3. WILLS (§ 497*) — BENEFICIARIES — ‘‘CHIL- 
DREN.’’ 
The term “children,” in designating testa- 
mentary beneficiaries, does not include grand- 
children or other than immediate descendants in 
the first degree of the person named as ancestor, 
in the absence of a showing of contrary intent. 
[Ed. Note——For other cases, see Wills, Cent. 
Dig. § 1081; Dec. Dig. § 497.* 
For other definitions, see Words and Phrases, 
vol. 2. pp. 1115-1141; vol. 8, p. 7601.] 


4. DESCENT AND DISTRIBUTION (§ 9*) — PER- 
SONALTY—NATURE OF ESTATE. 

Estates in personal property, so far as the 
nature of the property permits, are governed by 
the same rules as similar estates in real prop- 
erty. 

[Ed. Note.—For other cases, see Descent and 
Distribution, Dec. Dig. § 9.*] 


5. DESCENT AND DISTRIBUTION (§ 8*)—HEQuI- 
TABLE HSTATES—LAWS GOVERNING. 
Equitable estates are governed by the same 
rules of descent as govern the duration of legal 
estates. 
[Ed. Note.—For other cases, see Descent and 
wee Cent. Dig. §§ 33-39; Dec. Dig. 


6. Trusts (§ 185*)—NaTuRE—ACTIVE OB Pas- 
SIVE. 

A will recited that testator had “four chil- 
dren, two sons and two daughters,” and gave all 
his estate in trust to hold and manage the same, 
to invest the personalty and lease the land, col- 
lecting the income of both, with power to incur 
any expense deemed necessary and proper in the 
management of the estate, and to divide the net 
income equally among the four children. The 
will provided that the trust should cease on the 
death of the last surviving child, and that the 
estate should then be divided among the descend- 
ants of the four children per stirpes. The trus- 
tees were given power of sale. Held, that the 
trust is active, and not passive. 

f (Bd. Note.—For other cases, see Trusts, Cent. 
Dig. § 178; Dec. Dig. § 135.*] 


7. DESCENT AND DISTRIBUTION (§ 8*)—WILLS 
(§ 682*)—CoNSTRUCTION—NATURE OF INTER- 
ESTS GIVEN. 

Each of the four children took a vested in- 
terest in one-fourth of the income during the 
life of the trust, the will presenting no case for 
application of the doctrine of cross-executory 
limitations; and, on death of one of them in- 
testate, the fourth of the income which had 
vested in that child descends as personalty of 
his estate. 

[Hd. Note.—For other cases, see Descent and 

Distribution, Dec. Dig. § 8;* Wills, Cent. Dig. 

§ 1607; Dec. Dig. § 682.*] 


8. WILLS (§ 498*)—BENEFICIARIES—‘DESCEND- 
ANTS.” 

The term “descendants,” as used in a will, 
includes all who proceed from the body of one 
named, as children, grandchildren, and great 
grandchildren, 

[Ed. Note.—For other cases, see Wills, Cent. 
Dig. §§ 1087-1089; Dec. Dig. § 498.* 

For other definitions, see Words and Phrases, 
vol. 3, pp. 2014-2017; vol. 8, p. 7635.*] 


9. Witts (§ 687*)—CoNSTRUCTION—CONTIN- 
GENT REMAINDER. 

Provision in a will creating a trust that, on 
decease of testator’s last surviving child, the es- 
tate shall be divided among the children’s de- 
scendants creates a contingent remainder. 


{Ed. Note.—For other cases, see Wills, Cent. 
Dig. §§ 1638-1643; Dec. Dig. § 687.*] 
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10. Wits (§ 706*)—CoNSTRUCTION—REVIEW. 

The whole will having been brought up on 
appeal for construction, it must be construed ir- 
respective of the action of the trial court, and 
no agreement between the parties can conclude 
the appellate court. 

[Ed. Note.—For other cases, see Wills, Cent. 
Dig. § 1688; Dec. Dig. § 706.*] 

11. Descent AND DISTRIBUTION (§ 65*)—WID- 

Ow’s INTEREST—PLECTION—NECESSITY. 

The right of the widow of one who left chil- 
dren, under Rey. St. 1909, § 349, to take a 
child’s part is so absolute that she takes it 
even without election. 

[Ed. Note.—For other cases, see Descent and 
Distribution, Cent. Dig. §§ 194-196; Dec. Dig. 
§ 65.*] 

12. WILLs (§ 687*)—CoNSTRUCTION—SCOPE OF 

DETERMINATION. - 

In construing a will creating an indetermi- 
nate trust, with provision for distribution among 
the descendants of testator’s children on death 
of his last surviving child, it was error to find 
that at termination of the trust the daughter of 
a deceased child would be seised of a particular 
interest; direction as to what shall be done 
when the time for ultimate distribution arrives 
being improper. 

{Ed. Note.—For other cases, see Wills, Cent. 
Dig. §§ 1688-1643; Dec. Dig. § 687.*] 


Appeal from St. Louis Circuit Court; 
Eugene McQuillan, Judge. 

Action by Elizabeth Lich, trustee under 
George Lich, Sr’s., will, and others, against 
Angela M. Lich. From the judgment, plain- 
tiffs appeal. Reversed and remanded. 


H. A. and C. R. Hamilton, for appellants. 
Otto F. Karbe and Jeffries & Corum, for re- 
spondent. 


REYNOLDS, P. J. George Lich, Sr., died 
testate in St. Louis, on the 2nd of December, 
1891, leaving surviving him four children, 
namely, Hlizabeth, Charles, George, Jr., and 
Mary, the wife of one Hugene G. Weidner. 
His last will and testament, which was duly 
admitted to probate, after providing for the 
payment of his just debts and funeral ex- 
penses, is as follows: 

“Second: I have four children, two sons 
and two daughters, namely, George Lich, Jr., 
Charles Lich, Hlizabeth Lich and Mary Weid- 
ner, the wife of Eugene G. Weidner. My 
daughter, Mary Weidner, has received twen- 
ty-five hundred dollars of me, which is to be 
treated as an advancement, and which sum is 
to be deducted from her share of my estate, 
as hereinafter provided. 

“Third: I give, devise and bequeath all 
my estate of whatever kind and wheresoever 
situate to my son, George Lich, Jr., and my 
daughter, Elizabeth Lich, absolutely and in 
fee. In trust, however, for the following 
purposes: To hold and manage the same, to 
invest the personalty and let and lease the 
realty and collect the income of both, with 
power to incur all expenses, that they may 
deem necessary and proper in the manage- 
ment and for preservation of the estate, and 
with the consent of the rest of my children to 


eee eee 
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METHOD OF FINDING THE LAW WITH THE AID OF THE A.L.R. 
DIGEST, CASES, ANNOTATIONS AND SUPPLEMENTAL DE- 
CISIONS. 


Problem: ‘The driver of an automobile truck slowed down preparatory to stopping 
without giving the customary signal. Plaintiff, who was driving his car in the same 
direction a short distance behind the truck, as soon as he perceived it to be slowing up, 
attempted to stop. As his brakes were not in good order, he failed to do so before 
overtaking the truck, when, in order to avoid running into the rear of the truck, he 
attempted to pass it on the right, there being sufficient space between the truck and 
the curb to have enabled him to do so, had not the driver of the truck, in order to 
give room to cars approaching from the opposite direction, the approach of which had 
been concealed from plaintiff by the truck, himself turned toward the right, so that 
plaintiff's car was caught between the truck and curb and damaged. 


Can he recover damages against the owner of the truck? 


Analysis: Whether he can do so or not will depend (a) upon whether the fact 
that the driver of the truck omitted to give the customary signal to indicate that he 
was about to stop constituted a breach of duty toward the plaintiff, and (b) whether 
plaintiff himself was negligent, first, in driving a car the brakes of which were not 
working properly, and second, in attempting to pass the truck on the right instead of 
on the left. 

Method: ‘Turn to the title “Automobiles and Motorcycles” from the A.L.R. Di- 
gest, beginning on page 394. ‘The analysis of the topic at the beginning of the title 
shows that matter as to negligence in the use of automobiles is indexed in subdivision 
III., and that of the sections listed thereunder section 12 (“Generally”) and section 
214 (“Signals; warning”) are likely to contain the information sought as to negli- 
gence of the driver of the truck; and that of the sections relating to contributory 
negligence (subdivision III. b), section 43 (“Generally”) is the only one likely to 
contain relevant matter. “Turning to such sections in the digest pages following we 
find in section 12 a line reading: ‘Reciprocal duties of drivers of automobiles or other 
vehicles proceeding in the same direction. 24-507 (cases pages 500, 503).” The 
notation at the bottom of the page states that the dash in the citation stands for 
A.L.R.; the notation at the bottom of the opposite page, that the use of italic type 
indicates that the point is annotated. ‘The line, therefore, conveys the information 
that there is an annotation in 24 A.L.R. at page 507 (409 this volume) bearing on 
the question under investigation, accompanying cases beginning on pages 500 and 503 
respectively. (To save space only the case beginning on 503 is reprinted here.) 

Other lines in the same section indicate the existence of other relevant cases, such 
as “Duty of driver of car towards one following at a more rapid pace. 16-463;” and 
“Truck of such size that it prevents persons riding behind it from seeing the road 
ahead, care required of one operating. 24-503,” but as the annotation in 24 A.L.R. 
507, apparently covers the point on which we are seeking information, we turn to 
that, after discovering that section 214 affords only a reference to the case in 24 
A.L.R. 503, which we already have, and that section 43 also refers us to cases and 
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annotations already noted. On examining such annotation beginning on page 409, the 
analysis at the beginning shows that the cases of stopping without proper warning are 
in subdivision II., and those as to vehicles attempting to pass on the wrong side are 
in subdivision IX. 

Having examined the annotation, turn to the supplemental decisions of which 
two pages are reprinted herein from the Blue Book of Supplemental Decisions (page 
421). Under the same title as the original annotation you will find citations of cases 


decided subsequently to the publication of the annotation, and your search is ended. 


Additional problems will be found on page 424. 
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AUTHORITY BY ESTOPPEL—AUTOMOBILES AND MOTORCYCLES, I. 125 


AUTHORITY BY ESTOPPEL. 
Definition of, see WORDS AND PHRASES. 


ee ee 


AUTOMATIC SIGNALS. 


§ 1. Generally. 

Damages, expense of automatic signals 
as item of compensation to railroad 
company across whose tracks a high- 
way is laid. 4-137 (case p. 133). 


a i eee 
AUTOMATIC SPRINKLERS. 


Delegation of power to determine neces- 
sity of, see CONSTITUTIONAL LAW, § 
81. 


Insurance, provision in fire policies as to 
automatic sprinklers, see INSURANCE, 
§ 319. 

Requiring equipment of buildings with, 
see BUILDINGS, § 12. 


—— HH 


AUTOMOBILES AND MOTORCYCLES. 


I. In general. 

§ 1. Generally. 

§ 2. Injury to automo- 
bile or occupant by 
defect in street. 

§ 3. —contributory neg= 
ligence. 

Il. Public regulation and control. 

§ 4. Generally. 

§ 5. Registration; nume- 
bering; license. 

§ 6.—right of unli- 
censed driver or own-= 
er of unregistered or 
improperly registered 


car, or passenger 
therein, to recover for 
injury. 

§ 7. Speed. 

§ 8. Lights. 

8 9. Forbidding use or 


parking of, on certain 
streets or roads. 

8 10. Forbidding certain 
persons to operate. 

§ 11. Requiring driver of 
car causing injury to 
identify himself or 
do other things. 

Il. Negligence in use of; injuries by. 
a. Liability of person operating 
or owning car, 
1. In general. 

§ 12. Generally. 

§ 13. Automobile as dan- 
gerous agency. 

8 14. Injury to person 
riding with driver. 

§ 15. Liability of person 
riding with driver 
for latter’s negli- 
gence. 


II. a, 1—cont’d. 

§ 17. Effect of violation 
of statutory or mu- 
nicipal regulations. 

§ 19. — lack of lights. 

§ 20. — failure to procure 
license or register 
car. 

§ 21. Law of the road, 
negligence in passing 
other vehicle. 

213. Signals; warning. 

22. At street intersec- 
tion or crossing. 

23. Intoxication of 
driver. 

24. Passing street car 
discharging passen- 
gers. 

§ 25. Lack of, or insuf- 
ficient, lights. 

§ 26. Speed. 

§ 28. Frightening horse. 

2. Responsibility of owner 
when car is driven by 
another. 

§ 29. Generally. 

§ 30. On theory that au- 
tomobile is a danger- 
ous agency. 

§ 31. Car driven by one 
permitted by author- 
ized driver to operate 
it temporarily. 

§ 34. Car driven by mem- 
ber of owner’s fam- 
ily. 

§ 35. — minor child. 

§ 40. Car driven by one 
to whom it is rented 
for hire. 

§ 41. Car driven by driv- 
er furnished by own- 
er letting it for hire. 

b. Contributory negligence; as- 
sumption of risk. 

43. Generally. 

45. Of guest riding in 
automobile. 

46. At street crossing 
or intersection. 

48. Of driver or rider 
of horse or mule. 

49. Of children. 

50. Injury avoidable 
notwithstanding; last 
clear chance. 


m Mm me 
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I. IN GENERAL. 


§ 1. Generally. 

Arrest of driver of car; how effected; neg- 
ligent killing of sheriff in resisting 
the arrest. 7-307. 

Assault in connection with use of, see As- 
SAULT AND BATTERY, § 25. 


Assignment by conditional vendor of au- 
tomobile of his rights as transferring 
right to retake possession of the ma- 
chine. 38-235. 


The dash in each citation stands for A.L.R. 
394 
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Bailment by loaning or hiring of auto- 
mobile to another, see BAILMENT, § 2. 

Bailor’s liability for injury to person in 
highway resulting from defective 
steering gear of car. 18-74. 

Bailor’s liability for personal 
due to defects in automobile. 
788 (case p. 766). 

Carrier transporting passengers by, see 
CARRIERS, §§ 186, 222, 229. 

Chattel mortgage on, by dealer, see CHAT- 
TEL Mortcace, §§ 12, 35. 

Contributory negligence in driving auto- 
mobile on a dark night without lights. 
15-894. 

Contributory negligence of guest in auto- 
mobile. 2-891; 18-296. 

Contributory negligence of owner of auto- 
mobile at railroad crossing, see RAIL- 
ROADS, § 186. 

Corporation organized to manufacture, in- 
cidental powers of, see CORPORATIONS, 
§ 46. 

Damages for injury to, or loss of, see 
DAMAGES, § 246. 
Damages for loss of earning capacity of 
automobile repair man. 9—511. 
Death, civil liability for killing, in resist- 
ing arrest. 7-307. 

Estoppel to assert title to automobile as 
against bona fide purchaser, see Es- 
TOPPEL, § 134. 


Evidence as to automobile tracks near 
scene of crime, see EVIDENCE, § 1404. 


Evidence to show distance within which 
driver of car could stop it, sufficiency. 
15-894. 


Exemption of, see EXEMPTIONS, § 23. 


Experimental evidence as to speed of. 
8-33. 

Forfeiture of automobile by innocent 
vendor when sold conditionally and 
used by vendee in violation of law. 
2-—1596 (case p. 1594). 


Forfeiture of automobile used by employee 
without knowledge of owner, in viola- 
tion of law. 5-211. 


Forfeiture of automobile used for illegal 
transportation of intoxicating liquors, 
see INTOXICATING Liquors, § 111. 


Fumes of, see FUMES. 
Garage, see GARAGE. 
Gasolene stations, see GASOLENE STATION. 


Highways, injunction against use of motor 
trucks in. 5-765. 


Highways, injury to, by unreasonable use 
of motor vehicles thereon. 5-765. 


Highways, relative rights in highway of 
automobiles and cows. 11-1402. 


Highways, right of motor vehicles to use, 
generally. 11-202. 


injuries 
12- 
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Imputing negligence of bailee of automo- 
bile to the owner so as to prevent re- 
covery by latter from a third person 
negligently injuring the car. 6-307, 

Imputing negligence of driver to one rid- 
ing with him, see NEGLIGENCE, § 162, 

Injunction against use of motor trucks on 
highway, see INJUNCTION, § 158. 

Injury to occupant of automobile by col- 
lision with street car, see STREET 
RAILWAYS, § 76. 

Insurance against accident as covering 
injury caused by insured’s negligent 
driving of, see INSURANCE, § 653. 

Insurance on automobiles, see INSURANCE, 
§§ 8492-856, 862. 

Insurance on building as affected by gas- 
olene in automobile, see INSURANCE, 
§ 340. 


Insurance policy’s provisions as to volun- 
tary exposure to danger as applicable 
to dangers of automobiling, see IN- 
SURANCE, § 683. 

Insured’s riding motorcycle as increasing 
hazard, see INSURANCE, § 686. 
Interstate commerce, forbidding transpor- 

tation of stolen motor vehicles in, see 
COMMERCE, §§ 2, 52. 
Jitney busses, see JITNEY BUSSES. 


Judicial notice as to matters affecting au- 
tomobiles, see EVIDENCE, § 35. 

Larceny of automobile, what amounts to 
asportation which will support charge 
of. 19-728. 


Larceny, statute as to transportation of 
stolen motor vehicle, see LARCENY, § 
1 

Liability for injuring one engaged about 
an automobile in highway. 25—134. 

Lights on automobile, existence and con- 
dition of, as affecting right of opera- 
tor or owner to recover for negli- 
gence. 14—794 (case p. 791). 


Municipal use of, as corporate or govern- 
mental function, see MUNICIPAL CoR- 
PORATIONS, § 198. 

Presumption of knowledge of owner of de- 
fects in automobile gratuitously 
loaned, see EVIDENCE, § 181. 


Proximate cause of injury to pedestrian 
who is forced to go into the street 
because of obstruction of sidewalk 
and is struck by automobile. 17=— 
G46 (case p. 687). 


Proximate cause of injury where stranger 
starts automobile left unattended in 
street, see PROXIMATE CAUSE, §§ 9, 18. 


Railroad company’s liability for injury to, 
at crossing, see RAILROADS, §§ 128, 
186. 


Rates for carrier transporting by motor 
trucks or busses, see CARRIERS, § 703. 


Search and seizure of, see SEARCH AND 
SEIZURE. 
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Seller’s or manufacturer’s liability for 
injury due to defects in, see NEGLI- 
GENCE, § 52. 

Smelter, operation of, by corporation or- 
ganized to manufacture automobiles. 
3-418. 

Street car, injury to occupant of automo- 
bile by collision with, see STREET RAIL- 
WAYS, § 76. 

Street car, negligence of driver of auto- 
mobile struck by, see STREET RAIL- 
WAYS, § 16. 

Street railway company’s liability to 
passenger struck by automobile. 1-— 
953 (case p. 942); 12-1871 (case 
p. 1366). 


Suction of train drawing automobile 
against it, see EVIDENCE, § 1416. 


Taxicabs, see HACKMEN, DRAYMEN AND 
TEAMSTERS. 


Theft of insurance against, see INSURANCE, 
§ 862. 

Warranty by manufacturer, on sale of au- 
tomobiles to dealer for resale. 22-130. 


Workmen’s Compensation Act as applica- 
ble to driver of, see WORKMEN’S COoM- 
PENSATION, § 21. 


§ 2. Injury to automobile or occupant 
by defect in street. 

Barriers for protection of automobile 
travel, duty to provide, see HIGHWAYS 
AND STREETS, § 134. 


Concurring causes of injury, see HIGH- 
WAYS AND STREETS, § 115. 


Extraordinary exigencies as affecting lia- 
bility, see HIGHWAYS AND STREETS, 
§ 107. 

License, right of unlicensed driver or own- 
er of unregistered car to recover for 
injury, see post, § 6. 

Limitation of time for action for injury 
to occupants of automobile by sliding 
of highway into an adjoining excava- 
tion, see LIMITATION OF ACTIONS, § 


134. 
Proximate cause of injury, see PROXIMATE 
CAUSE, § 71. 


Violation of statute or ordinance regu- 
lating movements of vehicles as af- 
fecting violator’s right to recover for 
injury by defect in street. 12-458 
(case p. 453). 


§ 3. —contributory negligence. 

Defective brakes as affecting liability for 
injury to driver. 14-1339 (case p. 
1334). 

Guest, personal care required of one rid- 
ing in automobile driven by another. 
18—356 (case p. 303) ; 22-1301. 


Guest’s contributory negligence of. 2-891. 

Instruction as to contributory negligence 
in action for injury to passenger in 
automobile by defect in highway. 
18-303. 
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Lights, negligence in driving automobile 
on a dark night without. 15-894. 


Lights on automobile, existence and con- 
dition of, as affecting right of 
operator or owner to recover for neg- 
ligence as to condition of street. 
14-794. 


II. PUBLIC REGULATION AND CON- 
TROL. 


§ 4. Generally. 

Bond, municipal power to require drivers 
of automobiles operated for hire to 
give bond to guarantee payment of 
claims for injuries. 22-227. 


Conflict between statutes and local regula- 
tions as to, see MUNICIPAL CORPORA- 
TIONS, § 91. 


Identification, constitutionality of stat- 
ute making possession of automobiie 
from which identifying marks have 
been removed a crime, 4-—1538 
(case p. 1535). 


Inclosed vehicles, construction of ordi- 
nance forbidding driving of vehicle, 
so inclosed as to obstruct driver’s 
view. 10-296. 


Insurance, when failure to comply with 
acts relating to use of motor vehicles 
deemed proximate cause of death of, 
or injury to insured. 17—1008. 


Intent, fault, or knowledge, validity and 
construction of statutes or ordi- 
nances which make noncompliance 
with motor vehicle regulations a 
penal offense without reference to. 
11-1434 (case p. 1433). 


License plate, liability of one who lends 
an automobile license plate to an- 
other. 26-1246 (case p. 1248). 


One way streets, validity of ordinance as 
to. 11-202. 


Partial invalidity of statute, see STATUTES, 
§ 60. 


Public officials or employees as subject 
to motor vehicle regulations. 19— 
459 (case p. 452); 23-418 (case 
p. 414). 


Public Service Commission, jurisdiction 
of, over carriers transporting by 
motor trucks or busses. 1—1460 
(case p. 1455); 9-1011 (case p. 
1007). 


Violation of regulations as affecting lia- 
bility for injury, see post, § 17. 


Violation of statute or ordinance regu- 
lating movements of automobiles as 
affecting violator’s right to recover 
for negligence. 12-458 (case p. 
453). 


Weight of automobile or load thereon, 
limitation on, with respect to use of 
highways. 26—747 (case p. 735). 


The dash in each citation stands for A.L.R. 
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§ 5. Registration; numbering; license. 

Civil rights and liabilities as affected by 
failure to comply with regulations 
as to registration of automobile or 
licensing of operator. 16—1108 (case 
p. 1102). 

Conflict between statutes and local regu- 
lations. 21-1196. 


Dealer’s license plate on automobile which 
has gone into possession of purchaser 
as sufficient registration. 26-1243. 


Delegation of power as to, see CONSTITU- 
TIONAL LAw, §§ 71, 87. 


Foreign corporations transporting pas- 
sengers by motor vehicle as subject to 
state license law. 25-27. 

Insurance against liability for injury by 
automobile as affected by fact that 
the car was being operated by un- 
licensed driver. 23-1467. 


Interstate commerce clause as affecting 
license tax or fee on automobiles, see 
COMMERCE, § 105. 

Legislative power to impose privilege tax 
on automobiles and exempt them from 
payment of ad valorem tax. 25-27. 

Liability for injury as affected by failure 
to register or procure license, see 
post, § 20. 

Loan of automobile license plate to an- 
other, liability of lender. 26-1246 
(case p. 1243). 


Municipality’s duty to obtain license to 
operate motor vehicles. 23-414. 


25-27. 


Nuisance, use of unregistered automobile 
on highway as. 26-1243. 


Public officials or employees, applicabil- 
ity to, of regulations as to registra- 
tion and licensing of motor vehicles. 
19-463; 23-418 (case p. 414). 


Reasonableness of license fee, presumption 
of. 25-27. 


Road or street construction, improve- 
ment, or maintenance, tax on auto- 
mobile or on its use for cost of. 24~ 
9387 (case p. 984). 


®axes, validity of statutes imposing li- 
cense tax on automobiles as affected 
by constitutional previsions in rela- 
tion to taxation. 5—759 (case p. 
Cie ON: 


Tender of amount admitted to be due as 
condition of right of one attacking 
fees. 25-27. 


Trespass by operation in highway of un- 
registered autemobile or car driven 


Nature of license fee. 


by unlicensed driver. 23-1467; 26- 
1243. 
§ 6. —right of unlicensed driver or 


owner of unregistered or improp- 
erly registered car, or passenger 
therein, to recover for injury. 
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Civil rights and liabilities as affected by 
failure to comply with regulations 
as to registration of automobile, or 
licensing of operator. 16—1108 
(case p. 1102). 


§ 7. Speed. 

Conflict between statutes and local regu- 
lations as to speed. 21-1187 (case 
Joy BITTEN. 


Firemen as exempt from ordinary limita- 
tions as to speed. 3-146. 

Indefiniteness of automobile speed regu- 
lations as affecting validity. 26— 
S97 (cases pp. 891, S94). 

Indefiniteness of statute forbidding un- 
reasonable speed. 21-1172. 

Indictment for violation of speed regula- 
tions, see INDICTMENT, ETC., § 593. 

Insurance against liability for injury by 
automobile as affected by violation of 
speed law at time of injury. 23-1470,’ 

Insurance, violation of ordinance regulat- 
ing speed as a violation of law within 
meaning of accident policy. 41235. 

Judicial notice as to violation of speed 
laws, see EVIDENCE, § 88. 

Legislative power to fix, and to forbid 
municipal authorities to fix a lower 
limit. 21-1172. ‘ 

Officer’s criminal responsibility for vio- 
lating speed regulation, see OFFICERS, 
§ 128. 

Officers or employees of public as bound 
by speed regulations. 19-459; 23— 
418. 

Speed regulations generally, see HiIGH- 
WAYS AND STREETS, § 74. 

Violation of speed law as affecting vie- 
lator’s right to recever for neégli- 
gence. 12-468. 


§ 8. Lights. 

Arresting driver late at night for driv- 
ing without necessary lights. 9-1346. 

Conflict between statutes and local regu- 
lations. 21—1211. 


Construction of statute reegulating use 
of lights. 3-392. 

Failure to comply with legal require- 
ments as to lights as affecting right 
of operator or owner of automobile 
to recover for negligence. 14—794 
(case p. 791). 

Indictment for violation of statute relat- 
ing to, see INDICTMENT, § 593. 

Judicial notice of phrase “diffusing type 
of lens,” see EVIDENCE, § 35. 

Pleading, sufficiency of complaint charg- 
ing violation of statute regulating 
lights to be carried on automobiles. 
11-1222. 

Reading omitted words into statute regu- 
lating. 3-392. 

Testing agency to determine whether 
lights comply with the law. 11-1222. 
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Validity and construction of regulations 
as to. 11—1226 (case p. 1222). 


Violation of regulations as to, as affecting 
liability for injury, see post, § 25. 


§ 9. Forbidding use or parking of, on 
certain streets or roads. 

Conflict between statutes and local regu- 
lations. 21-1209. 


Validity of ordinance which denies to 
automobiles while used for hire the 
parking privileges extended to auto- 
mobiles generally. 22-113 (case p. 
106). 


§ 10. Forbidding certain persons to 
operate. 

Conflict between statutes and local regu- 
lations as to intoxication of driver. 
21-1212. 


Insurance, liability on automobile liabil- 
ity policy where car was being 
driven by infant or other unauthor- 
ized person. 19-880. 


8 11. Requiring driver of car causing 
injury to identify himself or do 
other things. 

Construction and effect of statute in re- 
lation to conduct of driver of auto- 
mobile after happening of an acci- 
dent. 16—1425 (case p. 1420). 


Indictment for violation of statute, see 
INDICTMENT, ETC., §§ 18, 593. 


“Required,” meaning of word, in statutes 
requiring automobilist who strikes a 
person to carry him to a physician 
for treatment if such treatment is 
required. 16-1420. 

III. NEGLIGENCE IN USE OF; IN- 

JURIES BY. 


a LIABILITY OF PERSON OPERATING 
OR OWNING CAR, 


1. IN GENERAL. 


8 12. Generally. 

Abatement of action for damages for in- 
jury. 8-690. 

Animals, liability for killing or injuring 
live stock or fowls in highway. 11— 
1405 (case p. 1402). 


Assault in connection with use of auto- 
mobile, see ASSAULT AND BATTERY, § 
25, 

Backing automobile causing injury. 
1499 (case p. 1493). 


Backing on wrong side of street, into 
parking space; failure to look; in- 
ability to see over back of car; ab- 
sence of signals. 2-1493. 


Backing vehicle, construction of ordinance 
as to. 2-1493. 


2- 
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Brake, operating automobile with defec- 
tive brake. 6-676; 14-1334. 

Brakes, defect in, as affecting liability 
forinjury. 14-1339 (case p. 1334). 

Burden of proving that city automobile 
and driver were engaged in govern- 
mental act at time of injury. 10-474. 

Burden of proving that negligence of 
driver was proximate cause of injury, 
see EVIDENCE, § 273. 

Carrier of passengers for hire by auto- 
mobile, duty and liability of. 4-— 
1499 (cases pp. 1480, 1487). 

Child climbing without invitation upon 
automobile standing at curb, duty 
toward. 1-1381. 

Child, injury to, by starting by other 
children of electric delivery wagon 
left standing in street with switch key 
in place while driver was delivering 
goods. 26-906, 909. 

Child playing on or in proximity to auto- 
mobile, liability for injury to. 1— 
1385 (case p. 1381). 

Coasting in street, injury by collision 
with automobile. 20—1435 (case p. 
1429). 

Concurrent liability of persons whose neg- 
ligent obstruction of sidewalk forces a 
pedestrian into the roadway and driv- 
er of vehicle striking him. 17-637. 

Crossing street at unusual place, or di- 
agonally as affecting duty of auto- 
mobile driver. 14—1176 (case p. 
a Le (ef) 

Demonstration or instruction by dealer, 


who is responsible for injury by 
automobile during. 20-194 (case 
p. 189). 


Duty of driver of car towards one follow- 
ing at a more rapid pace. 16-463. 


“Emergency rule’’ as applied to auto- 
mobile drivers. 6-680 (cases pp. 
669, 676) ; 27-1197 (case p. 1194). 


Evidence in action for injury, admissibil- 
ity, see EVIDENCE, §§ 1270, 1271, 1292, 
lewis, LsierG 


Evidence to show negligence, sufficiency 
of, see EVIDENCE, § 1483. 


Exception, necessity of, to mistake of 
trial court in submitting liability of 
one causing injury by operation of 
automobile under an earlier rather 
ree a later applicable statute. 21- 


Excuse for negligence that driver turned 
out of road to assist person supposed 
to be in need of assistance as. 10-291. 


Experimental evidence in action for per- 
sonal injuries by automobile as af- 
fected by similarity or dissimilarity 
of conditions. S8—33. 

Federal control of telephone company as 
affecting liability for negligent oper- 
ation of motor truck. 10—962, 963. 
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Highways, negligent driving of motor 
truck, owned by county and used in 
highway work upon county road, re- 
sulting in injury to traveler, as mak- 
ing the road unsafe for travel, or out 
of repair, within meaning of statute. 
22-585. 

Homicide by negligent operation of auto- 
mobile, see HomIciDE, § 26. 

Husband’s liability for negligence of wife 
in driving her own car, see HUSBAND 
AND WIFE, § 16. 

Identification, requiring driver of car 
causing injury to identify himself, 
see ante, § 11. 

Instructions in action for 
TRIAL, § 380. 

Insurance against liability for injuries, see 
INSURANCE, XXXI. 

Joint liability for injury to a third per- 
son or damage to his property due to 
concurring negligence of drivers of 
automobiles. 16—465 (case p. 463). 


Joint liability of two or more persons 
racing automobile for injury result- 
ing therefrom. 16-468. 

Leaving motor vehicle unattended in 
street, measure of care to be exer- 
cised. 26-909. 


Lien on automobile for injury inflicted 
by it, see LIENS, § 8. 

Light, fact that driver of automobile is 
blinded by glare of, as affecting lia- 
bility for automobile accident. 10— 
294 (case p. 291). 


Looking laterally to discover whether 
pedestrians are in danger, driver’s 
duty as to. 25-1508. 

Lookout by driver, duty to keep. 18-667. 

Municipal automobile, use of, as a cor- 
porate or as a governmental func- 
tion. 10-480 (case p. 474). 


Negligence of driver in putting himself 
in a position where in order to save 
himself he must injure some one else. 
27-1194. 


Pedestrian colliding with side of auto- 
mobile, liability for injury to. 25— 
1513 (case p. 1508). 


Presumption and burden of proof as to 
neligence, see EVIDENCE, § 345. 


Private crossing or driveway, duty of 
automobile driver at. 24—946 (case 
Pp. 942). 


Proximate cause of injury, see PROXIMATH 
CAUSE, §§ 9, 13. 


Question for jury as to negligence. 
68; 18-667, 1421; 26-909. 


Question for jury as to proximate cause 
where motor vehicle left standing in 
street is set in motion by strangers, 
to injury of third person. 26-909. 


Racing automobiles on public highway, 
liability for injury. 16-463. 


injury, see 
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Reciprocal duties of drivers of automo- 
biles or other vehicles proceeding in 
the same direction. 24—507 (cases 
pp. 500, 503). 

Res ipsa loquitur as applied to automo- 
bile accidents. 65-1240 (case p. 
1237) ; 12-668 (case p. 667). 

Salesman or collector, liability of em- 
ployer for injuries inflicted by auto- 
mobile while being driven by or for. 
17—G21 (case p. 617). 

Sidewalk, injury by motor vehicle to 
person on. 1—840 (case p. 885). 


Skidding of automobile as raising pre- 
poepiae of driver’s negligence. 22- 
BG 


Snowy and slippery pavement, negligence 
in driving automobile on. 12-665. 


Stranger starting automobile left unat- 
tended in street, liability for damage 
or injury by. 26-912 (cases pp. 
906, 909). 


Submission of issues to jury, prejudicial 
error as to, see APPEAL AND ERROR, 
§' 929. 


Trailer, driving truck having trailer 
through much frequented street after 
one of the attachments connecting 
trailer to truck has parted. 3-612. 


Truck of such size that it prevents persons 
riding behind it from seeing the road 
ahead, care required of one operating. 
24-503. 


Violation of ordinance by pedestrian in 
crossing street as affecting duty of 
automobile driver to him. 14-1173. 


Wind shield, impairment of driver’s 
view through, as affecting liability 
for automobile accident. 10—299 
(case p. 296). 


§ 13. Automobile as dangerous agency. 

Dangerous instrumentality doctrine as 
applied to automobile. 16-270 
(case p. 255). 


§ 14. Injury to person riding with 
driver. 

Contributory negligence of guest riding in 
automobile, see post, § 45. 


Demurrer to evidence in action for injury 
to guest, see TRIAL, § 305. 


Evidence, sufficiency of, to take case to 
jury. 5-1237. 


Gross negligence as element of liability 
for injury to guest by overturning of 
automobile. 2-896. 


Guest, liability of owner or operator of 
automobile for injury to. 20-1014 
(case p. 1008) ; 26-1425 (case p. 
1421). 


Jitney bus owner’s liability for injury to 
passenger, see JITNEY BUSSES, § 1. 
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Judgment in action by guest in automobile 
against its driver and the owner of 
another car to recover for injuries 
inflicted on him as bar to action by 
the driver of one of the cars against 
such owner for injuries inflicted upon 
him. 22-1272. 

Rented automobile, injury to occupant, see 
post, § 41. 

Responsibility of owner when car is driven 
by another, see post, § 29. 

Taxicab, injury to passenger in, see HACK- 
MEN, DRAYMEN AND TEAMSTERS, § 4. 


§ 15. Liability of persom riding with 
driver for latter’s negligence. 

Fire department, imputing to superintend- 
ent of, negligence of driver of for- 
mer’s car. 3-146. 

Guest's liability for injury to third per- 
son by negligence of driver. 18— 
83865 (case p. 362). 


§ 17. Effect of violation of statutory 
or municipal regulations. 

Manslaughter or assault in connection 
with use of automobile for unlawful 
purpose or in violation of law. 21— 
1504 (cases pp. 1484, 1490) ; 27- 
1182 (case p. 1180). 

Where pedestrian is struck while cross- 
ing street at unusual place or diag- 
onally. 14-1196. 


§ 19. —lack of lights. 

Absence of headlight required by statute 
as affecting liability for collision. 
4-1480. 


§ 20. —failure to procure license or 
register car. 

Liability for injury as affected by fail- 
ure to comply with regulations as to 
registration of automobile or licens- 
ing of operator. 16—1117. 

Master’s liability for injury by automo- 
bile while being used by servant for 
his own pleasure or business, where 
the car is unregistered. 22-1402. 


§ 21. Law of the road, negligence in 
passing other vehicle. 

Coaster’s collision with automobile which 
turns abruptly to wrong side of road. 
20-1429. 

Contributory negligence, see post, § 43. 

Cutting corners as negligence. 6—321 
(case p. 318). 

Law of the road generally, see HIGHWAYS 
AND STREETS, § 244. 

Proximate cause, necessity that negligence 
of driver colliding with buggy which 
he attempts to pass from the rear be 
the proximate cause of a resulting in- 
jury in order to render him liable 
therefor. 24-500. 

Reciprocal duties of drivers of automo- 
biles or other vehicles proceeding in 
the same direction. 24—507 (case 
pp. 500, 503). 
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Right or duty to turn in violation of law 
of read to avoid traveler or obstacle. 
24-1304 (cases pp. 1293, 1296). 


Statute requiring teams meeting on high- 
way to turn to the right as applicable 
to automobiles. 6-669. 

§ 214..Signals; warning. 

Backing automobile without giving signal. 
2-1493. 

Curve, failure of driver to sound warning 
at. 9-1245. 

Horn, duty of driver to give pedestrian 
warning by sounding, although head- 
lights had notified pedestrian of his 
approach. 10-291. 

Horn, negligence in failing to sound, if 
another warning equally as effective 
is given. 24-942. 

Instruction as to duty of driver to give 
signal on seeing boy in highway, re- 
fusal to give, as prejudicial error. 
27-910. 


Intersection or street crossing, duty to 
warn pedestrian who, oblivious of 
danger, is about to collide with vehi- 
cle. 25-1508. 


Private driveway, duty of driver to sound 
horn when turning from highway in- 
to, after dark. 24-942. 


Stopping suddenly without warning by 
truck driver with knowledge that a 
bicycle rider is close behind him just 
as automobiles coming from the oppo- 
site direction are about to pass him. 
24-503. 

§ 22. At street intersection or cross- 
ing. 

Contributory negligence, see post, § 46. 

Defective brakes as affecting negligence 
of driver in approaching road inter- 
section where car is stalled in middle 
of street, with a blind corner at its 
right, without slackening his speed. 
27-1194. 

Emergeney rule as applied to automobile 
drivers in case of accident at street 
intersections. 27-1203 (case p. 
1194). 

Instructions as to, see TRIAL, § 380. 

Negligence of driver of automobile 
toward driver of vehicle proceeding 
in the same direction in turning 
into intersecting street without 
warning. 24-518. 

Questions for jury as to, see TRIAL, § 178. 

Reciprocal duties of drivers of automo- 
biles or other vehicles proceeding in 
the same direction. 24-507 (case 
p. 500). 

Right of way at street or highway inter- 
section. 21-974 (cases pp. 964, 
966, 970). 

Vehicles other than automobiles causing 
injury, see HIGHWAYS AND STREETS, 
§ 245. 

Warning pedestrian who, oblivious of dan- 
ger, is about to collide with vehicle, 
driver’s duty as to. 25-1508. 
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§ 23. Intoxication of driver. 
Bailee’s intoxication, see post, § 29. 


Estoppel of one who has pleaded guilty to 
driving an automobile when intoxi- 
cated, to object to conviction in a sub- 
sequent prosecution for manslaughter 
by causing death while so doing, on 
the ground of lack of evidence that 
he was driving the car. 16-902. 

Gross negligence or malum in se, operation 


of automobile when intoxicated as. 
16-902. 


Homicide caused by driving automobile 
while intoxicated, information for. 
16-902. 


Homicide, conviction for driving an auto- 
mobile when intoxicated as bar to 
prosecution for manslaughter by 
causing the death of a person while 
so doing. 16-902. 


§ 24. Passing street car discharging 
passengers. 

Assuming that approaching street car is 
not going to stop at a regular stop- 
ping place. 6-676. 

Driving automobile across tracks in 
front of street car that has stopped 


to take on or let ojf passengers. 14— 
S811. 

Emergency rule as affecting liability. 
6-681, 


§ 25. Lack of, or insufficient, lights. 


Negligence in driving automobile on a 
highway on a dark night without 
lights. 15-894. 

Stopping without lights as negligence 
toward driver of vehicle proceeding 
in the same direction. 24-510. 


Sufficiency of lights to comply with stat- 
ute. 21-1490. 

Vehicle other than automobile proceeding 
without proper lights, see HIGHWAYS 
AND STREETS, § 25. 

Violation of statutory or municipal regu- 
lations as to lights, see ante, § 19. 


§ 26. Speed. 

Defective brakes as affecting duty of 
driver to slacken speed on approach- 
ing road intersection where car is 
stalled in middle of street. 27-1194. 


Evidence as to, admissibility, see Evi- 
DENCE, §§ 909, 1270, 1815. 

Evidence as to excessive speed, sufficiency 
of, see EVIDENCE, § 1488. 


Fifteen miles an hour, negligence in driv- 
ing motorcycle at, upon slippery pave- 
ment in crowded street. 15-401. 


Fright of horse by excessive speed of auto- 
mobile. 5-936. 


Gross negligence in driving at excessive 
rate of speed, in violation of statute. 
21-1490. 
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Imputing negligence of fireman in driving 
car of superintendent of fire depart- 
ment at excessive speed to superin- 
tendent. 3-146. 

Indefiniteness of automobile speed regu- 
lations as affecting validity in civil 
cases. 26-905. 

Insurance against accident as covering in- 
jury due to violation of speed law, see 
INSURANCE, § 692. 

Judicial notice as to violation of speed 
laws, see EVIDENCE, § 88. 

Opinion evidence as to speed, see EVI- 
DENCE, § 909. 

Question for jury as to whether excessive 
speed of automobile was the cause of 
its overturning. 4-1235. 

Street intersection or crossing, speed at, 
see ante, § 22. 

Twelve miles per hour as unreasonable 
speed at which to drive automobile on 
wet and slippery highway. 22-1291. 

Vehicles other than automobiles, see HIGH- 
WAYS AND STREETS, § 253. 


§ 28. Frightening horse. 

Car loaded in such a manner as to fright- 
en horse. 5-936. 

Speed causing fright. 5-936. 

Stopping car on meeting horse, driver’s 
duty as to. 5-936. 


2. RESPONSIBILITY OF OWNER WHEN 
CAR IS DRIVEN BY ANOTHER. 


§ 29. Generally. 

Authority of chauffeur sent on an errand 
to take into the car a person casually 
met in the highway. 14-125. 

Bailment, liability of owner of car for in- 
juries inflicted by negligence of bailee. 
22-1392. 

Corporation’s liability, see CORPORATIONS, 
§ 106. 

Demonstration or instruction by dealer, 
who is responsible for injury by ear 
during. 20-194 (case p. 189). 

Evidence of fast driving by chauffeur on 
a previous occasion. 2-896. 

Family-purpose doctrine as rendering 
owner liable for injuries by auto- 
mobile while members of his family 
are being driven by owner’s chauf- 
feur. 5-283; 14-1089. 

Family-purpose doctrine, extension of, 
to employee’s use of car for his own 
pleasure or business, 22-1404. 

Fire department, imputing to suverintend- 
ent of, negligence of driver of car. 
38-146. 


Guest, liability of owner for injury to, 
awhere car is operated by another. 
20-1021; 26-1427. 


Guest of child of owner, latter’s liability 
for injury to. 2-900 (case p. S96). 


Italic type indicates peints with annotation; roman type, points without. 
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Intoxication of bailee of car as affecting 
owner’s liability for injuries resulting 
from bailee’s negligence. 22-1392. 

Lien on automobile for injury inflicted by 
it, see LIENS, § 8. 

Negligent operation of car by one not in 
owner’s employ nor engaged in his 
business. 8-785. 

Ownership alone not sufficient to render 
owner of machine driven by another 
liable for latter’s negligence. 2-883. 

Presence of owner in automobile operat- 
ed by another as affecting former’s 
liability. 2-888 (case p. 883). 

Presumption of responsibility of owner 
for injury caused by chauffeur in 
operating car. 8-785. 

Question for jury whether employee was 
acting in the employer’s business 
when using latter’s automobile. 6— 
807. 

Repairman, liability of owner for injury 
while car is being operated by. 18— 
974 (case p. 972). 


Servant engaged at time of injury, in 
, his own business. 65-216. 


Servant entitled, as part of his compensa- 
tion, to use of his employer’s automo- 
bile for his own pleasure, as a mere 
bailee while so using the car. 6-307. 

Servant’s own pleasure or business, 
owner’s liability for injury by auto- 
mobile while being used for. 22— 
1897 (cases pp. 1382, 1387, 1392). 


Statutes making owner responsible, or 
creating a lien, for injury or damage 
inflicted by another operating an 
automobile. 4-361 (case p. 356). 


Violation of instructions by servant in 
permitting person to ride in automo- 
bile as affecting master’s liability for 
injury to such person. 14-145 
(cases pp. 125, 131). 


Wife’s licensee operating car for pleas- 
ure of owner’s family. 10-1440. 


§ 30. On theory that automobile is a 
dangerous agency. 

Automobile not so dangerous an agency as 
to render owner liable for injury, re- 
gardless of agency of driver. 5-216. 


Dangerous instrumentality doctrine as 
applied to automobile. 16—270 
(case p. 255). 


§ 31. Car driven by one permitted by 
authorized driver to operate it tem- 
porarily. 

Demonstration or instruction by dealer, 
who is responsible for injury by car 
during. 20-194 (case p. 189). 


Inexperienced person permitted by em- 
ployee of dealer, demonstrating car to 
prospective customer, to drive it, in- 
jury to pedestrian. 20-189. 


133 


§ 34. Car driven by member ef owner’s 
family. 

Adult son’s negligent driving while using 
car for purpose of his own. 20-1460. 

Family-purpose doctrine. 6—226 (case 
p. 216) ; 10-1449 (cases pp. 1434, 
1440, 1446); 14-1087 (case p. 
10883) ; 19-387 (case p. 384) ; 20— 
1469 (case p. 1460) ; 23-620 (cuse 
Pp. G17). 

Guest of child, liability of parent for in- 
jury to, by negligent operation of 
car. 2—900 (case p. 891). 

Mother’s liability for negligence of son or 
his wife in using former’s car for 
purposes of their own. 19-384. 

Presumption of authority of son to use 
father’s car, see EVIDENCE, § 165. 

Wife’s liability for injuries inflicted by 
her husband while using her automo- 
bile. 4-356. 

Wife’s liability for injuries inflicted by 
husband while driving wife’s auto- 
mobile. 12-1466. 

Wife’s negligence in driving car, hus- 
band’s liability. 20-525. 


§ 35. —minor child. 

Consent, liability of parent for injury 
inflicted by minor child by automo- 
bile left accessible to him without 
the parent’s consent. 12-816. 

Family-purpose doctrine as rendering 
owner liable. 5—226 (case p. 216) ; 
10-1449; 14-1087 (case p. 1088) 3 
19-387; 20-1469, 


Presumption of son’s authority to use 
father’s automobile. 2-891. 

Where child of owner is using car for pur- 
poses of his own. 23-617. 


§ 40. Car driven by one to whom it is 
rented for hire. 
See BAILMENT, § 28. 


§ 41. Car driven by driver furnished 
by owner letting it for hire. 

Injury to occupant of rented automo- 
bile. 4-—1504. 

Negligence of chauffeur furnished with 
a car hired for an extended period. 
8—4S84 (case p. £80). 


b. CONTRIBUTORY NEGLIGENCE; AS-« 
SUMPTION OF RISK. 


8 43. Generally. 

Admission by one injured that accident 
was his own fault, weight of, see Evi- 
DENCE, § 1424, 

Alighting backwards from vehicle stand- 
ing in street without looking to ascer- 
tain whether other vehicles are ap- 
proaching. 18-667. 

Animals, contributory negligence of 
owner of live stock or fowls in high- 
way injured or killed by automo- 
bile. 11—1405 (case p. 1402). 


The dash in each citation stands for A.L.R. c 
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Bicycle rider’s contributory negligence, see 
BICYCLES, § 9. 

Burden of proving freedom from contrib- 
utory negligence. 11-1402. 

Colliding by pedestrian with side of au- 
tomobile as contributory negligence. 
25-1518. 


Colliding with another machine cutting a 
corner. 6-318. 

Contributory negligence of one injured 
while engaged about an automobile 
in highway. 25-1386 (case p. 130). 


Crossing street at unusual place or diag- 
onally. 14-1188. 


Crossing street diagonally. 2-1493. 


Cutting blind corner with automobile and 
so rendering collision with approach- 
ing car imminent, as preventing re- 
covery for injury to the former car, 
although the driver of the approach- 
ing car in the emergency turned to 
the left. 6-669. 


Emergency rule as applied to automobile 
driver injured by collision with 
other car. 6—685 (case p. 669); 
27-1197 (case p. 1194). 


Evidence as to, sufficiency of, see Evr- 
DENCE, § 1484. 


Instructions as to, see ‘TRIAL, § 380. 


Law of road, right of one driving on 
the wrong side of the highway to rely 
on a machine coming from the oppo- 
site direction not exceeding the speed 
limit. 6-669. 


Law of road, right or duty to turn in 
violation of, to avoid traveler or 
obstacle, 24—1304 (cases pp. 1298, 
1296). 


Looking for automobiles backing into 
parking space, pedestrian’s duty as 
to. 2-1498. 


Private crossing or driveway, contribu- 
tory negligence of person injured by 
automobile at. 24-946. 


Question for jury as to. 1-835; 17-68; 
18-667, 1421; 24-503, 1293. 


Reciprocal duties of drivers of automo- 
biles or other vehicles proceeding in 
the same direction. 24-507 (cases 
pp. 500, 603). 


Sidewalk, contributory negligence of 
person on, when injured by motor 
vehicle. 1-853 (case p. 835). 


Stalled car, negligence in alighting and 
attempting to adjust mechanism with- 
out moving the car. 27-1194. 


Violation of statute or ordinance in cross- 
ing street at unusual place or diag- 
onally. 14-1197. 


Violation of statute or ordinance regu- 
lating movement of vehicles as af- 
fecting violator’s right to recover for 
negligence. 12-458 (case p. 453). 
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§ 45. Of guest riding in automobile. 

Contributory negligence in case of injury 
by vehicle other than automobile, see 
HIGHWAYS AND STREETS, § 258. 

Contributory negligence of guest injured 
while riding in automobile. 20— 
1026; 26-1428 (case p. 1421). 


General rule as to measure of care re- 
quired of guest in automobile. 23- 
643. 


Imputing to guest negligence of driver. 


Instructions as to, see TRIAL, § 380. 

Personal care required of one riding in 
automobile driven by another as af- 
fecting his right to recover in case 
of collision with other automobile. 
18—352; 22-1301. 


Question for jury as to. 2-891; 26-1421. 

§ 46. At street crossing or intersec- 
tion. 

Emergency rule as applied to automo- 
bile drivers at street intersections. 
27-1208. 


Pedestrian’s duty before crossing street, 
to look for automobiles approaching 
on intersecting street. 9—-1248 (case 
p. 1245). 

Right of way at street or highway inter- 
Sections. 21-974 (cases pp. 966, 
970). 


§ 48. Of driver or rider of horse or 
mule, 

Attempt to drive horse which would take 
fright at any automobile. 5-936. 
Reciprocal duties of driver of automo- 
bile and driver or rider of horse 
proceeding in the same direction. 

24-507. 


Refusal of driver of buggy to yield the 
road when an automobile attempts to 
pass from behind as bar to right to 
recover for injury inflicted by colli- 
sion. 24-500. 

Right of way at street or highway inter- 
sections. 21-976 (case p. 966). 


§ 49. Of children. 
Crossing street at unusual place or 
diagonally. 14—1191. 


Question for jury as to, see TRIAL, § 180. 
Vehicles other than automobiles causing 


injury, see HIGHWAYS AND STREETS, § 
257. 


§ 50. Injury avoidable notwithstand- 
ing; last clear chance. 

Child struck by automobile while cross- 
ing street at unusual place, or diag- 
onally, application of last clear 
chance doctrine. 14—1196. 

Variance between pleading and proof in 
action for injury by motorcycle, see 
EVIDENCE, § 1696. 


Italic type indicates points with annotation; roman type, points without. 
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EXPLANATORY. 


Section (1) of the syllabi of the case is the chief point in the case, and for that 
reason it is placed first in large type, wide measure. Immediately under it is a refer- 
ence to the page on which the annotation begins. The other sections cover all other 
points in the case thoroughly. 

Under section (4) of the syllabi will be noted a reference to Ruling Case Law. 
This is done in all instances in which it will be helpful. 

On the second page of the case will be found briefs of counsel of both sides and 
the beginning of the opinion. Note that in the opinion the various points in the syllabi 
are indented so as to make finding them easy without being compelled to read the 
entire opinion. 

The analysis at the top of the annotation makes it easy to find the discussion of any 
particular point in it. In the annotation note that the abbreviations of all jurisdic- 
tions are set in bold face type so that the cases from any particular court are easily 
located, that the year in which each case was decided is indicated in parenthesis, and 
parallel citations of all cases are given. Also that the statement of facts and holding 
of the court in each instance are sufficiently full that constant references to the cases 
themselves are not necessary. 

The pages following are reprinted from American Law Reports Annotated, Volume 
24. 


For description of this publication see page 55. 
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SIMPSON v. SNELLENBURG. 503 
(96 N. J. L. 518, 115 Atl. 408.) 


JOHN C. SIMPSON, Jr., by Next Friend et al., Respts., 
Vv 


NATHAN SNELLENBUBRG et al., Appts. 


New Jersey Court of Errors and Appeals — November 14, 1921. 
(96 N. J. L. 518, 115 Atl. 403.) 


Highway — negligence of driver of truck towards following bicyclist. 

1. The driver of a truck which prevents persons riding behind it from 
seeing the road ahead, who, with knowledge that a bicycle rider is close 
behind him, when he is going rapidly downhill, suddenly stops without 
warning just as automobiles coming from the opposite direction are about 
to pass him, so that the bicycle rider, to avoid collision with the truck, is 
forced into the roadway directly in the path of the on-coming automobiles, 
and injured, is guilty of negligence which will render him liable for the 
injury to the bicycle rider. 

[See note on this question beginning on page 507.) 


— obstructing view by truck — duty holding the owner of the truck liable 
to warn following drivers of dan- for the injury. 
eer. [See 18 R. C. L. 523; 3 R. C. L. Supp. 
2. One operating upon a highway a_ 60.] 
motor truck of such size that it pre- Highway — negligence in turning out 
vents those riding behind it from ob- to pass truck. 
serving the conditions which they 5. One riding a bicycle along a pub- 
should know for their safety is bound ie highway behind a truck which pre- 
to use a reasonable degree of care vents his seeing the road in front is 
that timely and ample warning be hound to exercise only the care of an 
given them of approaching danger. ordinarily prudent person, when the 
—negligence in riding behind truck. truck stops suddenly without warn- 
3. One is not negligent per se in’ ing, so that it is impossible to stop 
riding a bicycle along a public high- the bicycle before it reaches the truck, 
way within a few feet of a truck and therefore cannot be charged with 
which obscures the view of the road negligence as matter of law in turn- 


ahead. ing to the left to pass the truck, di- 
Trial — question for jury — negli- Tectly into the path of an automobile 
gence of bicycle rider. coming from the opposite direction, 


4. The jury must determine whether of the presence of which he was ig- 


or not one riding a bicycle close be- norant. 

hind a truck which obscures his view —assumption of risk — riding close 
of the road ahead, and who is in- behind truck. 

jured by a vehicle coming from the 6. A bicycle rider does not per se 


opposite direction when he turns out assume the risk of danger in riding 
to pass the truck as it suddenly along a public highway close behind 
stops in front of him, is guilty of a truck which prevents his seeing the 
negligence which ’ will prevent his road in front. 


(Walker, Ch., and Black, Williams, and Gardner, JJ., dissent.) 


APPEAL by defendants from a judgment of the Supreme Court, Camden 
Circuit, denying motions for directed verdict and for nonsuit of an action 
brought to recover damages for personal injuries alleged to have been 
caused by defendants’ negligence. Affirmed. 


The facts are stated in the opinion of the court. 
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Messrs. Ott & Carr, for appellants: 

Plaintiff John C. Simpson, Jr., was 
guilty of negligence which was the 
proximate cause of and contributed to 
this accident. 

Evers v. Davis, 86 N. J. L. 196, 90 
Atl. 677; Savage v. Public Service R. 
Co. 89 N. J. L. 555, 99 Atl. 383; Dwyer 
v. New York, L. E. & W. R. Co. 47 
N. J. L. 9, 5 Am. Neg. Cas. 19, 48 N. 
Dehlceo tonnts Ath ALG oaunders.ny. 
Smith Realty Co. 84 N. J. L. 276, 86 
Atl. 404; Vorrath v. Burke, 63 N. J. 
L. 188, 42 Atl. 838; Gillespie v. John 
W. Ferguson Co. 78 N. J. L. 470, 74 
Atl. 46; Smith v. Thomas Iron Co. 69 
N. J. L. 11, 54 Atl. 562; Gleason v. 
Boehm, 58 N. J. L. 475, 82 L.R.A. 645, 
84 Atl. 886; Hoboken Ferry Co. v. 
Feiszt, 58 N. J. L. 198, 35 Atl. 299; 
Smith v. Van Sciver, 58 N. J. L. 190, 
33 Atl. 390; Hammond v. Morrison, 
90 N. J. L. 15, 100 Atl. 154; Miller 
v. Public Service Corp. 86 N. J. L. 
631, L.R.A.1915C, 604, 92 Atl. 343; 
Hackney v. West Jersey & S. R. Co. 
78 N. J. L. 454, 32 L.R.A.(N.S.) 266, 
78 Atl. 747; Lindsay v. Pennsylvania 
Rem COnSmNed onlin OL (on Atlin 912. 
Gehring v. Atlantic City R. Co. 75 N. 
lols 490 a4 REACIGN.S)) 93125768 

tl. 61; Merkle v. New York, L. E. & 
W. R. Co. 49 N. J. L. 473, 9 Atl. 680; 
West Jersey R. Co. v. Ewan, 55 N. J. 
L. 574, 27 Atl. 1064; Central _R. Co. 
Venomalleva Gis Na Js elie Zino meA tl: 
695, 4 Am. Neg. Rep. 197; Swanson v. 
Central R. Co. 638 N. J. L. 605, 44 Atl. 
852; Hageman v. North Jersey Street 
R..Co. 74:N. J..L..279, 65 Atl. 834,-af- 
firmed in 75 N. J. L. 939, 70 Atl. 1101; 
Eagen v. Jersey City, H. & P. Street 
Re Coa lai Neda, 699, Lis leRsAsGN.Ss) 
LOSS OVeAt 2456 12 Anny @©asae9i 1h: 
Brown vy. Elizabeth, P. & C. J. R. Co. 
68 N. J. L. 618, 54 Atl. 824; McGrath 
v. North Jersey Street R. Co. 66 N. 
J. L. 312, 49 Atl. 523, 10 Am. Neg: 
Rep. 832; Jewett v. Paterson R. Co. 
62 N. J. L. 424, 41 Atl. 707; Green 
v. Erie R. Co. 65 N. J. L. 301, 47 Atl. 
418, 9 Am. Neg. Rep. 103; Rose v. 
Alcott, 77 N. J. L. 538, 72 Atl. 67. 

Mr. Albert S. Woodruff, for re- 
spondents: 

Plaintiff was not guilty of contribu- 
tory negligence. 

Meyer v. Creighton, 83 N. J. L. 749, 
85 Atl. 344; Unwen v. State, 73 N. J. 
L. 529, 64 Atl. 163, affirmed in 75 N. 
J. L. 500, 68 Atl. 110; Paschel v. 
Hunter, 88 N. J. L. 445, 97 Atl. 40; 
Sutton v. Bell, 79 N. J. L. 507, 77 Atl. 
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42: Berry, Automobiles, p. 578; Wes- 
coat v. Decker, 85 N. J. L. 716, 90 Atl. 
290; Tuttle v. Atlantic City R. Co. 66 
N. J.-L. 327, 54 L.R.As%582, 33 Am, 
St. Rep. 491, 49 Atl. 450, 10 Am. Neg. 
Rep. 134; Weston v. Pennsylvania R. 
Co. 74.N. J. L. 484, 65 Atl. 1015; Con- 
nelly v. Trenton Pass. R. Co. 56 N. 
J. L. 700, 44 Am. St. Rep. 424, 29 Atl. 
438. 

The proximate cause of an injury 
is the one that necessarily sets the 
other causes in operation. 

Batton v. Public Service Corp. 75 
N. J. L. 857, 18 L.R.A.(N.S.) 640, 127 
Am. St. Rep. 855, 69 Atl. 164; Comer v. 
Meyer, 78 N. J. L. 464, 29 L.R.A.(N.S.) 
597, 74 Atl. 497; Zellers v. Delany, 80 
N. J. Le. 452578 Atle 212; 

And, though concert was lacking 
between the operators of the truck 
and the automobile, their combined 
acts resulted in the injury, and the 
truck driver’s principal is responsible 
for the entire result, even though his 
act alone might not have caused it. 

Newman v. Fowler, 37 N. J. L. 89; 
26 R. C. L. 764; Berry, Automobiles, 
2d ed. 182, § 151; Smith v. Barnard, 
82° N. J. ly. 468, 41 LRA. CNiS:) 322; 
81 Atl. 734; Mayes v. Splitdorf Elec- 
trical’ Co, 94°Ne Je 460) a ATIN10: 
Smith v. New York S. & W. R. Co. 46 
N. J. L. 7; Geise v. Mercer Bottling 
Co. 87 N. J. L. 224, 94 Atl. 24; Brower 
Vin NC Way orks. julien Reaken CO Olu N: 
Jina OOF VAC Ev aniio4sel OomAt lem ooe 

Kalisch, J., delivered the opinion 
of the court: 

The single question presented on 
this appeal is whether the evidence 
was so clear and conclusive that the 
trial judge could properly have said, 
as a matter of law, that the plaintiff 
was guilty of contributory negli- 
gence, and therefore should have 
taken the case from the jury and 
directed a verdict for defendant. 

To determine this query requires 
an examination of the facts estab- 
lished by the testimony in the cause. 
Briefly stated, they were as follows: 

Simpson, Jr., and his father, sued 
the defendants to recover damages 
for injuries sustained by the former 
while riding a bicycle on a publis 
road leading from Philadelphia to 
Pleasantville in this state. The 
son, a lad sixteen years of age, ac- 
companied ty four companions, on 
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bicycles, was riding along the road, 
and when he and they reached a 
place called Stratford, a motor de- 
livery truck belonging to the de- 
fendants passed them. Besides the 
defendants’ chauffeur, who operat- 
ed the truck, there was a helper 
sitting in the rear looking back. 
From the time the motor truck 
passed Simpson and his companions 
up to the time of the happening of 
the accident, they rode behind the 
truck at a distance from 12 to 20 
feet. The chauffeur of the truck 
spoke to the bicyclists as he passed 
them, and the testimony is undis- 
puted that he knew they were rid- 
ing behind his truck, and that the 
inclosed body of his truck was of 
such size as to practically shut off 
visibility to those behind, of vehi- 
cles which were approaching from 
the opposite direction. The truck 
was going very rapidly, and it is 
apparent that Simpson and his com- 
panions were trying to keep up with 
it. As they were going down a long 
incline the driver of the truck ob- 
served a farm wagon standing 
across the road; also beyond it, 
coming rapidly from the opposite 
direction, six or seven touring cars, 
apparently on their way to Phila- 
delphia. He attempted to pass 
around the farm wagon before the 
passing point was reached by the 
motor cars, and, discovering when 
he was almost on top of the farm 
wagon that he could not accomplish 
his purpose, he put on his brakes 
with full force and came to a sud- 
den stop within a few feet of the 
farm wagon. He did this without 
any warning to Simpson or his com- 
panions, who he knew were closely 
following him. Three of them, in 
order to avoid colliding with the 
truck, undertook to pass to the 
right, with the result that they piled 
upon one another in a ditch along- 
side the road. The plaintiff, ob- 
serving this, and warned by his com- 
panions’ fate, and in order to avoid 
a mishap, turned to the left just as 
the first of the string of autos ob- 


served by the operator of the truck 
40 


was passing the farm wagon, with 
the result that, though Simpson 
kept as near the delivery wagon as 
practicable, he was hit by the auto- 
mobile and very seriously injured. 

Operating a motor truck which 
obscures a vision along the public 
highway to such an extent as to pre- 
vent those driving or riding behind 
such vehicle from observing condi- 
tions which ought to be known to 
them, in order to reasonably insure 
their safety of life and limb, casts 
a duty upon the driver of such vehi- 
cle to use a reasonable degree of 
care that timely and ample warning 
be given of ap- 
proaching danger 
to those whose view 
of the impending 
peril he obstructs. 
That being the measure of the op- 
erator’s legal duty, it is difficult to 
perceive how, under the evidence, it 
can fairly be maintained that the 
plaintiff was guilty of contributory 
negligence. 

For the appellants it is strenuous- 
ly urged that the plaintiff, by rid- 
ing behind the moving truck within 
a distance of 8 to 20 
feet, was guilty of 
negligence per se. 
The adoption of such a view would 
result in disastrous consequences to 
public travel, by preventing the free 
use of our public roads for all kinds 
of vehicular traffic, and materially 
impede the proper running of vehi- 
cles for both business and pleasure. 
For it is a matter of common 
knowledge that conditions of traffic 
often become such that vehicles are 
necessarily much closer to each oth- 
er than 8 feet, and therefore must 
be run and guided as to their speed 
by the vehicles ahead, and to de- 
nounce such conduct as negligent 
per se cannot be justified in good 
sense. The mere fact that a vehicle 
is moving in close proximity to a 
moving vehicle ahead, and keeping 
up with it, does not of itself consti- 
tute negligent conduct per se, but 
whether or not it was the negligence 


Highway—ob- 
structing view 
Hag truck—duty 
warn follow- 
ie drivers of 
anger. 


igence in 
ee behind 
truck 


of the operator of the rear vehicle 
i 
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contributing to the negligence of 
rE ; the driver ahead in 
fon jaws neelie case of an accident 
gopeerotibleyclel tomthe sformier: Ue- 
; pends upon all the 
circumstances surrounding the hap- 
pening of the accident, and almost 
invariably presents questions of 
fact for the decision of a jury. 

The plaintiff had a right to as- 
sume that the truck driver was us- 
ing reasonable care to observe the 
condition of the traffic ahead, and 
would so operate and regulate the 
speed of the truck as not to en- 
danger those who were driving or 
riding in his rear, and whose view 
up the road and of the approach of 
vehicles was shut off by the truck, 
and that the driver would use rea- 
sonable care to give timely and 
ample warning of any danger 
ahead, so as to afford them an op- 
portunity to halt their bicycles in 
time to avoid running into the 
truck, or atl least to turn ‘into ‘a 
place of safety. That the truck 

driver failed in his 
Mee nectobaeee uly Jthab regard, 
of truck towards and thus practical- 
ies culate ly by his negligent 

conduct lured the 
plaintiff and his companions into a 
dangerous situation, appears clear- 
ly from the evidence. As a conse- 
quence of such negligent conduct, 
the plaintiff and his companions 
were overtaken by an unforeseen 
and sudden peril which called upon 
them, on the instant, in a state of 
mind more or less distracted by the 
impending peril, to exercise their 
best judgment to reach a place of 
safety, with the result that those 
turning to the right fell on top of 
one another into a ditch alongside 
of the road, whereas the plaintiff, to 
avoid the mishap of his companions 
and to avoid injuring them and 
himself, turned to the left, hugging 
closely as practicable the side of the 
truck, only to be met and struck by 
an approaching automobile which 
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was hidden from his view by the 
truck. The plaintiff in the circum- 
stances in which he found himself 
was not bound to" oo icenco umn 
exercise an infalli- turning out to 
ble judgment as to ?*** “"°™ 
what course to take to escape 
threatening and imminent danger; 
all that was required of him was to 
exercise that degree of care for his 
safety which an ordinarily prudent 
person, suddenly overtaken by a 
peril in a similar situation, would 
have taken, and that presented 
clearly a jury qeustion. 

The suggestion that the plaintiff 
assumed a risk of danger to him- 
self, by riding closely behind the 
truck and keeping up with it, and 
thereby was debarred of any right 
to a recovery, is wholly without le- 
gal force. 

There was no risk of danger, as 
arose in this case, except such as 
was the direct result of the truck 
driver’s negligence. In order to 
successfully charge a plaintiff with 
having assumed the 
risk of danger, he 
must either have 
knowledge of its ex- 
istence, or could have obtained such 
knowledge by the exercise of rea- 
sonable care. 

In the present case it was the 
truck driver’s negligent conduct 
which created the dangerous situa- 
tion, which danger could not have 
been anticipated or known by the 
plaintiff, and it is therefore difficult 
to understand by what process of 
logical reasoning it can properly be 
said that the plaintiff assumed such 
risk. At any rate, whether that 
particular risk was assumed by the 
plaintiff was clearly not a court 
question, but one for the jury. The 
trial judge was therefore warrant- 
ed in refusing to direct a verdict for 
the defendants. 

Judgment is affirmed, with costs. 


The Chancellor and Black, Wil- 
liams, and Gardner, JJ., dissent. 


—assumption of 
risk—riding 
close behind 
truck. 
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ANNOTATION. 


Reciprocal duties of drivers of automobiles or other vehicles proceeding in 
the same direction. 


I. In general, 507. 
II. Stopping without proper warning, 
508. 
III. Stopping without lights, 510. 
IV. Turning around or across street, 511. 
V. Turning at private way, 512. 
VI. Turning into intersecting 
without warning, 513. 


street 


I. In general. 


This annotation does not purport to 
cover rules of the road, whether with 
reference to vehicles proceeding in 
the same direction or otherwise. 

As to liability for injury by auto- 
mobile while being backed, see anno- 
tation in 2 A.L.R. 1499. 

The general rule that drivers of 
automobiles on public highways, or 
the streets of municipalities, must ex- 
ercise reasonable care in the opera- 
tion of their vehicles,—that is, such 
care as a person of ordinary prudence 
would exercise under the same, or 
similar circumstances,—which is ex- 
pressly declared in O’Neil v. Potts 
(1915) 180 Minn. 358, 153 N. W. 856, 
10 N. C. C. A. 562, is tacitly accepted 
in the other cases cited in the annota- 
tion, as governing the reciprocal 
rights and duties of the drivers of 
cars proceeding in the same direction. 

In Government Street Lumber Co. v. 
Ollinger (1922) — Ala. App. —, 94 So. 
177, writ of certiorari denied in 
(1922) — Ala. App. —, 93 So. 922, it 
was held that, when two automobiles 
are traveling a public road in the 
same direction, the one ahead has the 
superior right and may continue to 
maintain its position, and is only re- 
quired on request, or “equivalent no- 
tice,” to turn aside so as to leave suf- 
ficient room for the rear car to pass. 
With respect to the duty of the driver 
of the front vehicle, the court said: 
“When two automobiles are being 
driven along a public road in the 
same direction, the relative duties the 
one owes to the other are to be gov- 
erned somewhat by the circumstances 


VII. Duty to stop to allow vehicle to pass, 
514, 
VIII. Duty to yield room where vehicles 
desire to pass, 515. 
IX. Duty where vehicle attempts to pass 
on wrong side, 516. 
X. Turning too close in passing, 517. 


of the particular case. The driver of 
the front car owes no duty to the rear 
or trailing car except to use the road 
in the usual way, in keeping with the 
laws of the road, and until he has 
been made aware of it, by signal or 
otherwise, he has a right to assume, 
either that there is no other automo- 
bile in close proximity to his rear, or 
that, being there, it is under such con- 
trol as not to intexfere with his free 
use of the road in front of and to the 
side of him in any lawful manner. In 
the absence of facts or circumstances 
that would put him on notice of the 
near approach of another automobile 
from his rear, the driver may drive 
slow or fast, select the parts of the 
road best suited to travel, stop or 
start at will, or turn into side roads, 
without the giving of signals of such 
intentions. Of course, the rule would 
be different on the streets of a city, 
where the passage of automobiles 
along the streets is constant and fre- 
quent, requiring of all drivers of 
motor vehicles a high degree of care 
and watchfulness, this of itself being 
sufficient notice of the near approach 
of other cars, and under the same cir- 
cumstances, known to the driver, the 
same rule as applied to city streets 
would apply to county highways; but, 
to be applicable, the facts must be 
specially pleaded, which is not done 
in this case.” Concerning the duty of 
the driver of the car following, the 
court said: “It is the duty of a driver 
operating an automobile, upon ap- 
proaching another automobile from 
the rear, while both cars are travel- 
ing in the same direction, to exercise 
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a greater degree of care. He must 
look out for the man ahead, realizing 
that the man ahead is engaged in 
handling a high-power, dangerous ma- 
chine, requiring constant attention 
and quick action, and that his look- 
out is ahead, and not behind. He must 
have his machine well in hand to 
avoid doing injury to the car ahead, 
so long as the man ahead is driving 
in accordance with his rights. If the 
driver of the rear car wants to pass, 
he must not only sound his horn, but 
before he attempts to pass he must 
be reasonably assured that the man 
ahead knows he is behind, has heard 
the request, and accords the right of 
way, before the driver of the car 
ahead can be charged with negligence 
in failing to give the right of way by 
reason of a usual use of the roadway. 
But, in order to acquit himself of 
contributory negligence, the driver of 
the rear car does not necessarily 
have to make known to the driver of 
the forward car his presence and de- 
sire to pass. If the road is wide 
enough, and the way appears open, 
and it appears that passing may be 
had without injury or accident, and 
the driver gives notice of his ap- 
proach and desire to pass in the usual 
way, whether the driver of the for- 
ward car has actual knowledge of 
such warning or not, the driver of the 
rear car would not, on that account, 
be guilty of negligence.” 


II. Stopping without proper warning. 


It will be observed that in SIMpP- 
SON v. SNELLENBURG (reported here- 
with) ante, 5038, one operating a 
motor truck of such a size that it pre- 
vented persons riding behind it from 
observing conditions ahead which 
they should know for their safety is 
held bound to use reasonable care to 
give them timely warning of the ap- 
proach of danger, and he is held 
guilty of negligence rendering him 
liable for an injury to a bicyclist who, 
with his knowledge, was riding close 
behind the truck, which stopped 
without warning when going rapidly 
down a hill, just as automobiles com- 
ing from the opposite direction were 
about to pass, thus forcing the bicy- 
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clist, to avoid collision with the truck, 
into the roadway directly in front 
of an approaching automobile. It 
is held that the bicyclist was bound 
to exercise only the care of an ordi- 
narily prudent person when the truck 
stopped suddenly, without warning, 
so that it was impossible for him to 
stop before he reached the truck; and 
that he could not be charged with 
contributory negligence as a matter 
of law in turning to the left to pass 
the truck, directly into the path of 
the automobile coming from the op- 
posite direction, of the presence of 
which he was ignorant. 

In Clark v. Weathers (1916) 178 
Iowa, 97, 159 N. W. 585, it was held 
that the plaintiff’s failure to signal 
defendants of his intention to stop 
was contributory negligence, which 
could not be found not to have had a 
causal connection with the collision, 
and that a directed verdict for the 
defendants was proper, where there 
was evidence that the plaintiff’s car 
approached a bridge at a speed of 12 
or 15 miles an hour, and, in order to 
allow teams to get out of the way, 
slowed down and stopped without 
giving any signal or warning, as re- 
quired by statute, to defendants’ car 
traveling in the same direction, which 
at the time the plaintiff stopped was 
about 200 feet distant and traveling 
25 or 30 miles an hour, and collided 
with the plaintiff’s car less than a 
minute after it had stopped, there be- 
ing no evidence tending to prove how 
quickly or within what distance the 
driver of the defendants’ car, in the 
exercise of ordinary care, might have 
stopped. The court said: “As de- 
fendants’ car was about 200 feet back, 
those in it must have seen and recog- 
nized such signal had it been given, 
and probably would have had ample 
time to have stopped their car before 
reaching the automobile ahead. Until 
aware of what was happening, they 
had the right to rely on compliance 
by the driver of plaintiff’s car with 
the statutory mandate, by giving time- 
ly warning by an appropriate signal, 
of his purpose to stop the car. Some 
difficulty always is experienced in de- 
tecting an increase or decrease in the 
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speed of an object directly in front, 
moving in the same direction, and 
especially in determining whether the 
decrease is with the purpose of stop- 
ping. Huddy, Automobiles, 4th ed. 
§ 176. This being so, the automobile 
following probably would approach 
much nearer that ahead than it was 
when the front car began slowing 
down to stop, before the driver of the 
rear car, in the exercise of ordinary 
care, must have observed that it was 
stopping. At the speed to which Mrs. 
Clark testified, the rear car was com- 
ing at least 86 feet a second, and it 
must have overtaken the automobile 
ahead in 6 seconds. There was no 
evidence tending to prove how quick- 
ly or within what distance the driver 
might, in the exercise of ordinary care 
and skill, have stopped a car such as 
defendants were driving. How, then, 
was it possible for a jury to say from 
the evidence whether the omission of 
the driver of the front car to sig- 
nal that he was about to stop was not 
the contributing cause of the colli- 
sion? The defendants may have been 
negligent in the matter of speed (Code 
Supp. 1918, § 1571—m19) ; but, as plain- 
tiff was guilty of contributory negli- 
gence apparently having causal con- 
nection with the collision, and there 
was no room to say from the evidence 
adduced that this must have occurred 
notwithstanding such contributory 
negligence, the court rightly directed 
a verdict for defendants.” 

In Strever v. Woodward (19138) 160 
Iowa, 332, 46 L.R.A.(N.S.) 644, 141 N. 
W. 931, where a collision occurred be- 
tween the plaintiff’s buggy and de- 
fendant’s automobile traveling in the 
same direction, it was held that one 
driving along a highway is not bound 
to look or listen for vehicles which 
may be approaching from behind be- 
fore stopping his vehicle, and that he 
is not bound to give warning of his 
intention to stop, and that his stop- 
ping constitutes negligence only when 
he is aware of the presence of an- 
other vehicle, with which his act may 
cause a collision. 

In Earle v. Pardington (1909) 116 
N. Y. Supp. 675, the question of con- 


tributory negligence was held for ae 


509 


jury where there was evidence that, 
at a rise in the road to meet a bridge, 
the defendant’s car diminished its 
speed, and that the plaintiff, who was 
following, blew his horn, but that as 
the crest of the incline was reached 
defendant’s car suddenly stopped 
when plaintiff’s was 6 feet in the rear, 
and that, although the brakes on the 
latter were applied, a collision oc- 
curred. The court said: “It is undis- 
puted that both parties were masters 
of the art of running their automo- 
biles, and that plaintiff’s was a twenty- 
five horse-power machine. Heclaimed 
that by the custom of the road defend- 
ant, knowing that plaintiff’s machine 
was not far in the rear, should have 
given a warning signal of an inten- 
tion to stop on the bridge, either from 
volition or necessity; also that by 
turning about 2 feet more to one side 
a sufficient space would have been left 
for plaintiff’s machine to pass and es- 
cape the collision. In Kettle v. Turl 
CUO) GRA Ia OG A, HS ING 18, O25, 
7 Am. Neg. Rep. 482, the court said: 
‘The cases are exceptional where it 
can be held that contributory negli- 
gence was so conclusively established 
that nothing was left, either of infer- 
ence or of fact, to be determined by 
a jury.’ This principle applies as 
well to freedom from negligence. The 
exceptional feature of this case is 
that two experienced automobilists 
should each charge negligence against 
the other, a rare, though proper, op- 
portunity for the delectation and wis- 
dom of a jury.” 

And in State v. Witt (1920) 188 Ky. 
133, 221 S. W. 217, the questions of 
negligence and contributory negli- 
gence were held for the jury upon evi- 
dence in behalf of plaintiff that as she 
was driving down a hill she saw the 
mail car approaching from the oppo- 
site direction, and drove to the right 
and stopped to get the mail, and while 
standing in this position the defend- 
ant’s car, which approached without 
warning, ran into the back of her car, 
and that the driver of the defendant’s 
car stated that the accident was due 
to defective brakes, and in pehalf of 
defendant that the horn on his car 
was sounded three times as it came 
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over the hill, and that it was driven 
down the hill at about the same speed 
as the plaintiff’s machine, and that 
while that machine was about 15 or 
20 feet ahead it pulled to the right 
to pass the mail car, and, without any 
signal, stopped so suddenly that it 
was impossible to prevent the defend- 
ant’s car from running into it. 

In Russell v. Kemp (1916) 95 Misc. 
582, 159 N. Y. Supp. 865, the driver of 
the plaintiff’s car was held guilty of 
contributory negligence as a matter 
of law where it appeared that he was 
driving about 25 feet from the right- 
hand curb; that when about 100 feet 
from a street intersection he gave a 
stop signal with his hand; that he 
looked around and saw the defend- 
ant’s automobile about 150 feet be- 
hind and about 20 feet from the curb; 
that when the plaintiff’s driver 
reached the street intersection he 
again put out his hand, and looked 
around and saw defendant’s car about 
15 feet behind, and that he then 
stopped and that the other car ran in- 
to the rear of his machine. The court 
said: “It is perfectly manifest on 
this record that plaintiff’s son was 
guilty of contributory negligence. 
Not only did he violate every one of 
the traffic ordinances applicable to his 
case (except as to the rate of speed), 
but his course was so irrational that 
it is difficult to understand what 
plaintiff can claim defendant should 
have done under the circumstances. 
Plaintiff’s son testified that he had in- 
tended to turn west into Highteenth 
street. Why he twice gave a stop 
signal, if he intended to turn, is in- 
comprehensible. If he intended mere- 
ly to stop, he violated the ordinance, 
which required him to do so at the 
curb. He also violated the ordinance 
which required him to keep as near 
the right-hand curb as possible while 
running along the road. This, how- 
ever, under the circumstances, and at 
the rate of speed at which he was pro- 
ceeding, was probably immaterial. 
More particularly, however, he vio- 
lated the ordinance which requires 
that, in turning under these circum- 
stances, he should keep as near as 
possible to the right-hand curb. 
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of opinion that, upon the facts con- 
ceded or claimed by the plaintiff, the 
son was plainly guilty of contributory 
negligence, and that no negligence 
can be predicated on the part of the 
defendant, because, in view of plain- 
tiff’s irrational course, he could for- 
mulate no sound plan for the safety 
either of his own or of the plaintiff’s 
car.” 

In O’Neil v. Potts (1915) 130 Minn. 
353,. 153. NN. W. 856, 10. N.C. CoA. 
562, evidence was held admissible, in 
an action to recover for damage re- 
sulting from one automobile running 
into another, that it was customary 
for automobile drivers to signal cars 
behind them before stopping, since 
such evidence had a hearing on the 
question of ordinary care. 


Ill. Stopping without lights. 


In Haynes v. Doxie (1921) — Cal. 
App. —, 198 Pac. 39, it was impliedly 
conceded that the defendant was 
guilty of negligence where he stopped 
his motor truck without lights, in the 
middle of the road, on a dark and 
stormy night, for the purpose of plac- 
ing lights on it, and the plaintiff’s 
automobile, in approaching from the 
rear, ran into it. The court, in refer- 
ring to contentions that certain find- 
ings were inconsistent, said: ‘These 
claimed inconsistencies relate to find- 
ings defining the positions of the 
truck and the automobile on the street, 
and several statements in the findings 
defining acts of negligence of which 
the defendant was guilty. The deci- 
sion herein is not dependent upon the 
question of whether or not the truck 
was left standing on the left side of 
the roadway. Assuming that it was 
at the right of the middle of the road, 
it remains true that the truck was 
wrongfully allowed to stand unlighted 
in the path of road travel, and under 
conditions likely to cause injury to 
persons lawfully traveling on the 
highway. It was the duty of defend- 
ant to operate his truck ‘in a careful 
manner, with due regard for the safe- 
ty and convenience of pedestrians and 
of all other vehicles or traffic upon 
such highway.’ ” 

The plaintiff in the Haynes Case 
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was held not guilty of negligence, 
although he testified that it was a 
dark and stormy night, and that his 
windshield was wet so that it was 
fairly hard to see through; that the 
road was slippery and the car was in- 
clined to skid; that it was slightly 
down grade; that he did not see the 
truck until he was within 25 or 30 
feet of it; and it did not appear that 
he was exceeding 30 miles an hour. 
But in Spencer v. Taylor (1922) — 
Mich. —, 188 N. W. 461, the plaintiff, 
whose automobile collided at night 
with an unlighted standing truck, 
was held guilty of contributory neg- 
ligence as a matter of law, where he 
was driving at such a speed that he 
was unable to stop his car within the 
range:of the lights on his car. 


IV. Turning around or across street. 


It is negligence per se to fail to 
obey an ordinance requiring every 
person using any vehicle to look to 
the rear before turning around, and 
which makes a violation thereof gross 
negligence, but if one riding with the 
driver looks and directs him to go 
ahead the ordinance is complied with. 
Armstead v. Lounsberry (1915) 129 
Minn. 34, L.R.A.1915D, 628, 151 N. W. 
542, 9 N. C. C. A. 828. The evidence 
in the Armstead Case was held to 
charge the defendant with negligence, 
where he saw the plaintiff’s automo- 
bile in front of him, headed in the 
same direction, and saw that it had 
commenced to turn in the street, 
which required practically the whole 
width of the street, and although de- 
fendant could have stopped his car 
and avoided a collision he increased 
his speed and attempted to pass ahead 
of the plaintiff’s car, and a collision 
resulted. And the evidence in this 
case was held sufficient to sustain a 
finding that the plaintiff was not neg- 
ligent in making the turn, it appear- 
ing, among other things, that he had 
complied with a statute requiring one 
intending to turn to lock to the rear. 

In Strapp v. Jerabek (1920) 144 
Minn. 439, 175 N. W. 10038, the driver 
of a motor truck was held guilty of 
negligence where there was evidence 
that he was traveling 20 miles an 
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hour, and, with knowledge that the 
plaintiff was following on a motor- 
cycle, suddenly slackened the speed 
of the truck in the middle of a block, 
and steered to the left for the purpose 
of turning around, without giving a 
warning of any kind, and the plaintiff 
collided with the rear of the truck. 
The court stated that the defendant 
knew that the plaintiff was following 
him and that his failure to give the 
customary signals was unexcused. 

In Gates v. Landon (1921) 216 
Mich. 417, 185 N. W. 723, the question 
of contributory negligence was held 
for the jury, and a finding that there 
was no such negligence was affirmed, 
where there was testimony that the 
plaintiff's car was traveling north at 
about 8 miles an hour, and that 50 
feet before the driver started to turn 
his car in the middle of a block to 
draw up to the west curb he held out 
his hand indicating that he intended 
to turn; that before turning he looked 
back and could see 150 feet, but that 
there was no automobile in sight; that 
he slackened his speed one half when 
going across the street, which was 42 
feet wide, and was not struck by de- 
fendant’s car until he was 4 or 5 feet 
from the west curb. And it was held 
that it was not negligence per se to 
violate a statute providing that driv- 
ers before turning, stopping, or 
changing their course, should make 
sure that such movement could be 
made safely, and should give a plain 
signal to others on the street by ex- 
tending or elevating the hand, or such 
other adequate signal as might be ap- 
proved by the director of public safe- 
GYe 

In Koenig v. Semrau (1916) 197 Ill. 
App. 624, it is stated in an abstract 
of the decision that, in an action to 
recover for personal injuries  sus- 
tained as a result of a collision be- 
tween plaintiff’s motorcycle and the 
defendant’s automobile, the evidence 
was sufficient to show that the driver 
of the automobile was negligent, 
where there was testimony that the 
vehicles were proceeding in the same 
direction, and that the collision was 
caused by the sudden attempt of the 
driver of the automobile, without 
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warning, to turn so as to proceed in 
the opposite direction, obstructing the 
plaintiff, who was riding at a reason- 
able rate of speed. And it was stat- 
ed that evidence of the occupants of 
the automobile that, before starting 
to turn, they looked around without 
seeing any other vehicle in the vi- 
cinity, was of no weight, where it was 
not disputed that at such time the 
motorcycle was being ridden on the 
same street in full view from the 
place where the automobile was at- 
tempting to turn. 


VY. Turning at private way. 


It was held in Wingert v. Cohill 
(1920) 1386 Md. 399, 110 Atl. 857, that 
upon the evidence a verdict might 
have been found in favor of either 
party, and a verdict for the plaintiff 
was affirmed, where there was testi- 
mony in substance that the plaintiff, 
traveling 20 or 25 miles an hour, after 
passing the crest of a rise, saw the 
defendant’s car traveling 12 or 15 
miles an hour as she was getting 
ready to turn from the highway into 
the lane leading to her home; that the 
turn was a short one; that the plain- 
tiff gave three signals with his horn 
of his intention to pass; that shortly 
afterwards he saw the defendant’s 
car drawing closer to the right and 
increased his speed to pass; that there 
was a distance of 6 or 8 feet between 
the end of a culvert beyond the lane 
and the lane; that defendant made the 
sharp turn, and, when a little over 
10 feet ahead of plaintiff’s car, held 
out her hand as a warning that she 
was about to cross the highway; that 
plaintiff swung his car to the right in 
an endeavor to pass behind the de- 
fendant’s; that his rear wheel on the 
right came in contact with the end 
of the culvert and damaged the car; 
and a motor-vehicle officer who ar- 
rived about five minutes after the ac- 
cident testified that there was a skid- 
ding track plainly visible for 159 feet 
back of the culvert. The court, as 
against objections by defendant, ap- 
proved instructions to the effect that 
plaintiff could not recover if defend- 
ant, upon discovering the plaintiff, 
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such a manner that the plaintiff, by 
the exercise of reasonable diligence, 
might have seen it, and held it there 
until she reached a drain near the 
lane, and upon reaching the lane 
crossed over and entered it; that she 
exercised such care as an ordi- 
narily prudent person would have 
used under the circumstances; and 
that if the defendant’s automobile, in 
moving toward the lane, had proceed- 
ed far enough away from the head 
wall of the culvert to enable the plain- 
tiff’s car to pass between her car and 
the head wall when he reached it, the 
plaintiff could not recover. 

In Meyer v. Creighton (1912) 83 
N. J. L. 749, 85 Atl. 344, the question 
of defendant’s negligence was held 
for the jury where there was evidence 
that the defendant’s automobile was 
traveling at the unlawful speed of 45 
miles an hour when it collided with 
the plaintiff’s motor vehicle, as the 
latter, which was going 8 miles an 
hour, was turning into a private road, 
and that the driver of the defendant’s 
car gave no warning of his approach. 
And the question of contributory neg- 
ligence was also held for the jury 
where there was evidence that the 
driver of the plaintiff’s motor vehicle 
was traveling about 8 miles an hour; 
that before he turned to the right and 
started to swing to the left to turn 
into a private road he held out his 
hand, as was customary, and that he 
had gone about 6 or 7 feet to the left 
when he saw defendant’s car, which 
had given no warning, back of him, 
and that the cars then collided. 

And in Daly v. Case (1915) 88 N. 
J. L. 295, 95 Atl. 973, the questions of 
negligence and contributory negli- 
gence were held for the jury, where 
there was evidence that plaintiff’s 
wagon was struck by defendant’s au- 
tomobile coming from behind; that at 
the time of the accident the plaintiff 
was in the act of turning into a pri- 
vate driveway; that he had extended 
his whip out of the wagon on the side 
on which he expected to turn for a 
distance of about 3 feet; that he 
heard no signal or sound to indicate 
that anyone was approaching from 


ee rear; that he did not look behind 
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him because his attention was re- 
quired ahead; and there was also tes- 
timony that the defendant’s automo- 
bile was zigzagging, as if the driver 
had lost control of it. 


VI. Turning into intersecting street 


or road without warning. 


As to right of way at street or high- 
way intersections, see annotation in 
PAL PXlUylisy, “IG, 

For automobiles cutting corners as 
negligence, see annotation in 6 A.L.R. 
SYA. 

In Government Street Lumber Co. v. 


‘Ollinger (1922) — Ala. App. —, 94 
So. 177, writ of certiorari denied in 
(1922) — Ala. App. —, 94 So. 922, 


it was held that traffic on country 
roads has not yet reached such pro- 
portions that it can be said as a mat- 
ter of law that a driver of an auto- 
mobile is guilty of negligence if he 
fails to stop, look, and listen for cars 
approaching from the rear, before 
crossing to turn into a road on the 
left. And it was held that the de- 
fendant would not be guilty of neg- 
ligence if he did not know of the 
approach of the plaintiff’s car from 
the rear, and, without knowing, or be- 
ing in possession of such facts as 
would charge him with knowledge, 
turned shortly across the road for the 
purpose of entering a side road on the 
left, or for any other lawful purpose, 
without giving a signal to one who 
he did not know and had no reason to 
believe was following, the rule being 
that the driver of an automobile in 
a public highway must use such care 
as a reasonably prudent man would 
use under such circumstances. 

It was also held in the Ollinger 
Case that the driver of the plaintiff’s 
car was not guilty of contributory 
negligence in attempting to pass de- 
fendant’s car, which was overtaken, 
where the driver of the plaintiff’s ma- 
chine sounded his horn and, seeing 
defendant immediately turn to the 
right, attempted to pass, since he had 
a right to rely upon the reasonable ap- 
pearance of things, and to assume 
that defendant had heard the signal 
and yielded the right of way to which 
plaintiff’s car was entitled under the 

24 A.L.R.—83. 
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statute, and a charge was held to re- 
quire too high a degree of care of the 
plaintiff’s driver, which told the jury 
that such driver, who was following 
defendant’s car, was under duty to be 
duly watchful of the defendant’s au- 
tomobile, and be prepared for any 
change of direction that might have 
been reasonably anticipated, and an 
instruction was held to require too 
high a degree of care of plaintiff’s 
driver, which, in effect, stated that if 
the defendant, preparatory to turning 
into a side road on the left, held out 
his hand as a signal that he was go- 
ing to turn, and started to turn with- 
out knowing of the presence of plain- 
tiff’s car, or that the driver intended 
to pass, and the driver of the plain- 
tiff’s. car negligently attempted to 
pass to the left without making known 
to the driver of the defendant’s car, 
by signal or otherwise, that he in- 
tended to pass, and as a proximate re- 
sult the cars collided, the driver of 
the plaintiff’s machine was guilty of 
contributory negligence. But a plea 
of contributory negligence was held 
good, which in effect alleged that the 
plaintiff was guilty of contributory 
negligence in that, at the time of the 
accident, the driver of the plaintiff’s 
automobile negligently attempted to 
pass defendant’s automobile without 
giving notice to the driver of his in- 
tentions, by signal or otherwise, and 
that the driver of defendant’s car did 
not know that the plaintiff’s car in- 
tended to pass, and as a proximate re- 
sult the two cars collided. 

It was held in the Ollinger Case 
that the accident was unavoidable, 
and that no recovery could be had by 
either party if the accident for which 
a recovery was sought occurred on a 
country road, and the drivers of the 
two cars were capable and normal, 
and the driver of defendant’s car had 
no notice of the approach of a machine 
from the rear, and no reason to be- 
lieve one was in close proximity to 
him, or that, if there was, it was not 
under complete control, and under 
such circumstances he turned slightly 
to the right, preparatory to turning 
into a road leading off from the main 
road to the left, and upon reaching 
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the side road turned into it, thus sud- 
denly bringing his car across the road 
at a time when the driver of the plain- 
tiff’s car, who believed that the other 
car had turned to allow room for pas- 
sage, attempted to turn, and the two 
cars collided. 

In Litherbury v. Kimmet (1920) 183 
Cal. 24, 195 Pac. 660, where a passen- 
ger on a motor bus was injured when 
a motor truck ahead suddenly turned 
to the left, without warning, to go 
down an intersecting street, and col- 
lided with the bus, which was about 
to pass, it was held that the driver 
of the truck owed the duty, aside 
from any statute, to signal any ve- 
hicle close behind him, and that a 
failure to do so was negligence, and 
it was held that, although the bus 
driver testified that he did not see the 
truck until just as he undertook to 
pass it, it could not be said that the 
failure of the truck driver had noth- 
ing to do with the case, the court stat- 
ing that it might be true that the 
bus driver did not observe the truck 
until he attempted to pass it, but that 
it did not follow that he would not 
have seen a signal in ample time to 
have avoided a collision if one had 
been given within a reasonable time. 

In Sutton v. Bell (1910) 79 N. J. L. 
507, 77 Atl. 42, the questions of negli- 
gence and contributory negligence 
were held for the jury where there 
was evidence that the plaintiff’s auto- 
mobile, which had been running on 
the right-hand side of the street at 
about 12 or 15 miles an hour, turned 
to the left to enter an intersecting 
street, and that the defendant’s car, 
which had been traveling behind 
plaintiff’s on the left-hand side, col- 
lided with it, and there was also testi- 
mony that neither the plaintiff nor 
his chauffeur looked back before 
turning, or knew that defencant’s car 
was following them, and that no in- 
dication of a purpose to turn was giv- 
en, and that the defendant gave no 
signal to indicate his proximity and 
applied his emergency brake. 

In Frank C. Weber Co. v. Stevenson 
Grocery Co. (1915) 194 Ill. App. 482, 
the evidence, which was conflicting, 
was held to justify a finding that the 
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driver of the plaintiff’s motor truck, 
which was run into by the defendant’s 
truck, which was following, gave a 
timely warning of his intention to 
turn at a street intersection. 


VII. Duty to stop to allow vehicle to pass. 


In Mark v. Fritsch (1909) 195 N. Y. 
282, 22 L.R.A.(N.S.) 632, 183 Am. St. 
Rep. 800, 88 N. E. 380, it was held that 
the jury might find that it was the 
duty of the driver of an automobile 
to stop to permit a faster car to pass, 
where for miles there would be no 
proper opportunity for it to pass while 
both cars were in motion, and stop- 
ping for a few seconds would permit 
it to do so, under a statute requiring 
an overtaking car to pass on the left, 
and the driver of the forward one, as 
soon as practicable, to “turn to the 
right, so as to allow free passage to 
the left.” The court said: “Under 
ordinary circumstances, the forward 
car would not be compelled to stop in 
order to let the rear one pass, but 
might wait until a space was reached 
where such passage might be accom- 
plished in safety without any stop; 
but, on the other hand, a country high- 
way might be such that, for miles, 
there would be no proper opportunity 
for one car to pass another while both 
were in motion, but plenty of oppor- 
tunity for such passage if the forward 
car pulled aside and stopped for a 
few seconds. Under such circum- 
stances, we think a jury might very 
well find that it was extremely un- 
reasonable for a slow-moving car to 
hold up one in the rear desiring to 
pass it, by refusing, upon reasonable 
request, to give such an opportunity 
as has been suggested for passage. 
The statute upon this subject pro- 
vides: ‘Any such person so operating 
a motor vehicle shall, on overtaking 


any such . . . other vehicle, pass 
on the left side thereof, and the 
driver of such other 


vehicle shall, as soon as practicable, 
turn to the right, so as to allow free 
passage on the left.’ [Laws 1904, 
chap. 538, p. 1815, § 4, subd. 1.] This 
statute is to be construed reasonably 
with reference to the rights of all 
parties. It certainly does not contem- 
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plate or permit reckless driving of a 
fast motor vehicle, whereby slower 
ones are wrongfully crowded or 
frightened out of the road. Neither 
should it be so construed as to en- 
courage aggravating conduct upon 
the part of the slower going machine 
in front, whereby the faster one is 
unnecessarily and unreasonably held 
back and annoyed.” 


VIII. Duty to yield room where vehicles 
desire to pass. 

It is the duty of a person operating 
a motor car on the highway, toward 
one following at a more rapid pace, 
to yield room enough for the latter 
to pass when it is needful and prac- 
ticable, and when requested. Reader 
Vom Ottisen 920) malay» Manna335s016 
A.L.R. 463, 180 N. W. 117. 

And it will be observed that in 
WARE v. SAUFLEY (reported herewith) 
ante, 500, it is held that the driver 
of a buggy who refuses to yield the 
road when an automobile attempts 
to pass from behind cannot recover 
for injuries resulting from a collision 
between the vehicles, but it is held 
that the driver of the automobile 
must, in overhauling the buggy, stop 
his car, if necessary, to prevent in- 
jury to the persons in the buggy, al- 
though the driver of the buggy re- 
fuses to yield the road. 

And in Gautier v. Lange (1915) 89 
Misc. 372, 151 N. Y. Supp. 902, the de- 
fendant, in an action to recover for 
damage arising out of a collision 
while he was attempting to pass the 
plaintiff, was held entitled to an in- 
struction that the plaintiff was 
obliged, as soon as practicable after 
knowing of the presence of the de- 
fendant’s car, to turn and yield him 
the road, where defendant claimed 
that plaintiff’s automobile was to the 
left of the center of the highway; that 
the defendant had been traveling be- 
hind plaintiff’s car and desired to 
pass; that he sounded a horn when 
200 yards in the rear until plaintiff’s 
car was overtaken; that there was 
barely room to pass on the left, even 
by leaving the roadway and scraping 
along a stone wall on the extreme left; 


that plaintiff’s car, instead of LE Nooss 
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ing any room, which was entirely 
practicable, edged over farther to the 
left and thus caused the collision. 

In O’Donnell v. Johnson (1914) 36 
R. I. 308, 90 Atl. 165, where plaintiff 
sought to recover for damage to his 
automobile resulting from a collision 
with defendant’s car as the latter 
turned to the right in passing, the 
common law was held to govern, un- 
der which, it was stated, a traveler is 
not obliged to turn his vehicle aside 
for another traveling in the same di- 
rection if there is convenient room for 
the other to pass on either side. 

And in Bogaert v. Kenney (1920) 
Bi Sa Ii, IR AG, GY IDE ll, IRs BBLR. 
where there was sufficient space on a 
roadbed suitable for motor traffic for 
the defendant’s automobile to have 
passed in safety, and without collid- 
ing with the plaintiff’s car and forc- 
ing it into the ditch, it was held that 
the fact that the plaintiff did not 
turn his automobile to the right, and 
that the left wheels were a little to 
the left of the center of the graded 
portion of the road, did not constitute 
statutory negligence, where the stat- 
ute provided that one overtaken “shall 
as soon as practicable turn to the 
right so as to allow free passage ta 
the left.” 

In Dunkelbeck v. Meyer (1918) 140 
Minn. 283, 167 N. W. 1034, it was 
held that the plaintiff was not bound 
at his peril to know that an au- 
tomobile was desirous of passing, and 
that he was not guilty of contributory 
negligence as a matter of law in keep- 
ing to the center of the road, and not 
checking his speed so as to allow the 
car to pass. The driver of the auto- 
mobile in this case was held guilty 
of negligence, where, after passing 
the buggy, he turned so sharply into 
the road that the poles carried in his 
machine struck the plaintiff’s horse 
and caused it to run away. 

In Pens v. Kreitzer (1916) 98 Kan. 
759, 160 Pac. 200, the question wheth- 
er the plaintiff was guilty of contrib- 
utory negligence in driving on the 
left side of the road in the nighttime, 
and in not sooner turning his wagon 
to the right, was held for the jury, 
where there was evidence that he did 
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not have time to turn after he heard 
the defendant’s automobile coming 
before it collided with the wheel of 
the plaintiff’s wagon. 

In Furtado v. Bird (1914) 26 Cal. 
App. 152, 146 Pac. 58, where a col- 
lision occurred between the horse 
which the plaintiff was riding north- 
erly and the defendant’s automobile, 
which approached from the rear, the 
defendant sought to avoid a verdict 
for the plaintiff on the ground that 
his testimony was so improbable as to 
be unworthy of belief, but the court 
refused to sustain this contention, it 
appearing that plaintiff testified that 
he was riding sideways on his horse 
when he happened to turn his head 
and noticed the defendant’s automo- 
bile approaching at high speed and 
within 7 or 8 yards; that he thought 
his life was in danger and reined his 
horse as near the west fence as he 
could; that he had no more than 
turned his horse’s head west when the 
automobile ran into the horse and 
threw him off and injured the horse; 
there also being testimony that the 
highway was 50 feet wide, and that 
the plaintiff was hard of hearing. 
The court stated that it was not the 
duty of the plaintiff to be constantly 
looking back; that both parties had an 
equal right to the use of the road, but 
that the defendant was in the better 
position to avoid a collision, and that, 
when he observed that the plaintiff 
appeared not to hear the horn, it was 
the defendant’s duty to slow down, 
and even stop, if necessary, to avoid 
running against the plaintiff’s horse. 

In Morrison v. Clark (1916) 196 
Ala. 670, 72 So. 305, it was held that 
if the driver of a buggy negligently 
pulled his horse suddenly to the left, 
without notice or warning to the driv- 
er of an automobile approaching from 
the rear, while the car was so close to 
the buggy as not to admit of a change 
in direction by the driver of the auto- 
mobile, and without reasonable oppor- 
tunity for him to avoid a collision, 
the driver of the buggy could not re- 
cover for the damage and loss sus- 
tained by him. It was further held 
that it was the duty of those in charge 
of an automobile approaching and at- 
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tempting to pass a buggy from the 
rear to have their car under such con- 
trol as not to collide with the other 
vehicle in passing, and not to pass 
until the right of way for free pass- 
age has been accorded by the driver 
ahead, or actually exists by the cir- 
cumstances of the place. 


IX. Duty where vehicle attempts to pass 
on wrong side. 


In Piper v. Adams Exp. Co. (1918) 
270 Pa. 54, 113 Atl. 562, the questions 
of negligence and contributory negli- 
gence were held for the jury, and a 
verdict for the plaintiff was affirmed, 
where there was evidence that the 
defendant’s motor car was traveling 
from 8 to 15 miles an hour near the 
center line of a street 69 feet wide, 
with a space of at least 20 feet be- 
tween the truck and right curb; that 
plaintiff’s . automobile approached 
from the rear, traveling in the same 
direction at a speed of from 15 to 18 
miles an hour, and, without signaling, 
attempted to pass the truck on the 
right; that while in the act of pass- 
ing and as the two cars were running 
side by side, separated by a space of 
from 5 to 10 feet, the truck suddenly, 
without warning, turned to the right 
and collided with plaintiff’s car. The 
court referred to cases asserting that 
circumstances may be such as to jus- 
tify an overtaking vehicle to pass to 
the right of the vehicle overtaken, and 
said: “With these cases before us, 
we cannot say, as matter of law, that 
plaintiff was guilty of contributory 
negligence in attempting, in view of 
the open space, to pass to the right of 
defendant’s car; and for the same 
reason it cannot be said, as matter of 
law, under the particular circum- 
stances of this case, that the driver 
of defendant’s truck owed no duty to 
the driver of the car attempting so to 
pass him from the rear. While the 
measure of the latter’s duty must 
necessarily depend upon the condi- 
tions of traffic and other circum- 
stances, no excuse was offered for 
what, on its face, seemed to be a care- 
less act. Conceding his right to use 
any portion of the highway open to 
him, and which circumstances, or his 
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desires, might prompt him to use, his 
rights were necessarily subject to 
equal rights on the part of other users 
of the highway, and in passing from 
one side to the other he was bound 
to do so with proper regard to the 
rights and safety of others. Wheth- 
er defendant’s driver performed his 
duty in this respect was necessarily 
for the jury. Both vehicles were law- 
fully using the street, and each was 
bound to do so with due consideration 
for the rights of the other. Baker v. 
Fehr (1881) 97 Pa. 70. Whether, in 
view of the width of the space between 
defendant’s truck and the right curb, 
plaintiff was justified in attempting 
to pass on that side, without warning 
of his approach, and whether defend- 
ant’s driver, in view of the condition 
of the street and the traffic at the 
time, was negligent in not seeing 
plaintiff’s car, which at the moment 
was running abreast with his own, or 
in making a sudden turn without an- 
ticipating the possibility of colliding 
with a vehicle that might be ap- 
proaching in the open space from the 
rear, are questions that cannot be de- 
termined by the court as matter of 
law. Each was required to use the 
degree of care and caution an ordi- 
narily careful driver would use under 
like circumstances and whether each 
performed his duty to the other in 
this respect was properly submitted 
to the jury.” 

In Borg v. Larson (1916) 60 Ind. 
App. 514, 111 N. E. 201, a verdict was 
held properly directed for the defend- 
ant in an action to recover for damage 
from a collision between its motor 
truck and plaintiff’s motorcycle, where 
the evidence conclusively showed that 
the vehicles were traveling in the 
same direction, and that the plaintiff, 
who had been following the truck, 
undertook to pass it on the right in 
violation of an ordinance, although 
there was ample room to pass to the 
left, and that the driver of the truck, 
who did not know of the plaintiff’s 
presence and did not look back, 
turned into an intersecting street to 
the right and collided with the motor- 
cycle, the court stated that the truck 
driver had a right to assume that the 
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ordinance would be observed, without 
being chargeable with negligence. 


X. Turning too close in passing. 


The driver of an automobile who 
overtakes and passes another car at 
such speed, and returns to the right 
side of the road so close to it, as to 
disconcert its driver by striking the 
car and causing it to swerve over an 
embankment, is liable for the injury 
inflicted upon the occupants of the 
car, although the blow was not suffi- 
cient to propel the car over the em- 
bankment. Granger v. Farrant 
(1914) 179 Mich. 19, 51 L.R.A.(N.S.) 
453, 146 N. W. 218. 

And the driver of an automobile 
who, after passing a horse and buggy, 
turns so sharply into the road that 
some poles carried in the automobile 
strike the horse and cause it to run 
away, is guilty of negligence. Dunkel- 
beck v. Meyer (1918) 140 Minn. 283, 
167 N. W. 1034. ‘ 

And in O’Donnell v. Johnson (1914) 
36 R. TL. 308, 90 Atl. 165, it was held 
that, assuming that the plaintiff was 
driving his automobile on the left of 
the center of the road, and the de- 
fendant attempted to pass to the left 
with his automobile, and the ma- 
chines traveled beside each other for 
125 feet, the defendant drawing 
ahead, unless he was misled in some 
way by the plaintiff’s conduct, he 
would not be justified in turning to 
the right in front of the plaintiff’s car 
until he was so far ahead that he 
might do so in safety; and that if the 
plaintiff’s acts clearly indicated that 
he did not intend to turn to the right, 
and did not turn at all to the left or 
accelerate his speed, the defendant 
could not wilfully or negligently turn 
to the right against the plaintiff’s 
machine, and escape liability on the 
ground that the plaintiff was guilty 
of contributory negligence in having 
his machine on that place; and upon 
the evidence in the case the question 
of contributory negligence was held 
for the jury. 

And in Winslow v. New England 
Co-op. Soc. (1917) 225 Mass. 576, 114 
N. E. 748, it was held that if the driver 
of a motorcycle in passing a motor 
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truck which he had overtaken ran di- 
rectly in front of the truck without 
warning when but 4 or 5 feet from it, 
he could not recover for an injury re- 
sulting from a collision, but that if 
he turned to pass in front of the 
motor truck when it was 40 or 50 feet 
away, and the driver of the truck, by 
the exercise of reasonable care, could 
have avoided the collision, a recovery 
might be had. 

And in Rudy v. Headley (1918) 103 
Kan. 417, 173 Pac. 918, a demurrer 
to the evidence was held properly 
overruled in an action to recover for 
the overturning of plaintiff’s car by 
the defendant’s machine, where there 
was evidence by the plaintiff that de- 
fendant’s car gave no signal and was 
alongside plaintiff’s before he dis- 
covered its presence, or intention 
to pass, and that defendant turned his 
car in at an angle almost directly in 
front of the plaintiff before the lat- 
ter had time to do anything, and that 
a collision resulted. 

In House v. Fry (1916) 30 Cal. App. 
157, 157 Pac. 500, the evidence was 
held to show that the proximate cause 
of the collision between the plaintiff’s 
motor truck and the defendant’s auto- 
mobile was the defendant’s negligence 
in turning to the right in violation of 
an ordinance, before he was clear of 
the plaintiff’s truck, which he was 
passing, and not the truck driver’s vio- 
lation of the ordinance requiring him 
to keep reasonably near the right- 
hand curb, where there was evidence 
that the automobile had passed to the 
left of the truck with ample space be- 
tween them and with a free way be- 
fore it, and that the driver of the au- 
tomobile gave no warnin~ of his ap- 
proach, and that the truck driver did 
not know of its presence until it was 
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too late for him to avoid the collision 
by turning to the right. 

In Holtz v. Lange (1921) 148 La. 
997, 88 So. 245, the evidence was held 
insufficient, in an action to recover 
damages arising out of a collision be- 
tween defendant’s motor truck and 
plaintiff’s automobile, to prove negli- 
gence on the part of the driver of the 
truck, where there was testimony that 
the truck, pulling a trailer, was pro- 
ceeding in charge of an experienced 
driver at a speed of 6 or 8 miles an 
hour; that the plaintiff’s new auto- 
mobile, driven by one who was still be- 
ing instructed in its operation, ap- 
proached from the rear; that the 
driver blew his horn and attempted to 
pass on the left; that the truck was 
on the right, and that there was suffi- 
cient room for the automobile:-to pass 
to the left; that the driver of the 
plaintiff’s car allowed it to graze the 
curbing on the left, which caused him 
to lose control of the car and allow 
it to swing to the right and strike the 
truck; that the latter always remained 
on the right and stopped almost in- 
stantly, and that the plaintiff’s car 
turned upside down immediately in 
front of the truck so that other cars 
were able to pass. 

In an abstract of the decision in 
Page v. Brink’s Chicago City Exp. Co. 
(1915) 192 Ill. App. 389, it is stated 
that in an action for damages for 
injury to an automobile in a collision 
claimed to have been caused by de- 
fendant’s turning sharply across the 
path of the plaintiff’s automobile, 
necessitating a similar turn by the 
latter and a consequent collision with 
a car in the rear, the questions of 
negligence and contributory negli- 
gence were questions of fact. 

JOD. Wie 
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209 N. W. 558. 


Washington— 
Weyerhaeuser Timber Co. v. 
County, — Wash. —, 233 Pac. 922. 


Wyoming— 
Baker v. Paxton, 29 Wyo. 500, 215 Pac. 
PAS 


24 A.L.R. 387. 


Statute or ordinance requiring abutting 
owner to remove snow and ice from 
sidewalk as affecting liatility for in- 
juries. 


Pierce 


Annotation supplemented in 28 A.L.R. 
1360. 


24 A.L.R. 397. 


May offense of obtaining money or prop- 
erty by false pretenses or confidence 
game be predicated on obtaining 
loan or renewal thereof. 


Donegan v. State (Ala. App.) 95 So. 
826. 

People v. Boyd, — Cal. App. —, 227 
Pac. 783; People v. Mace, — Cal. App. —, 
234 Pac. 841. 

State v. Detloff, — Ia. —, 205 N. W. 534. 

Midgley v. State, — Okla. Crim. —, 232 
Bacon 

See Cook v. State, 20 Ala. App. 622, 104 
So. 837; People v. Kratz, 311 Ill. 118, 142 
N. E. 561; State v. Zingher, — Mo. —, 259 
Ss. W. 451; People v. Wagner, 120 Mise. 
214, 198 N. Y. S. 65. 


24 A.L.R. 416. 


Necessity of notice to parents before 
adoption of child. 

In re De Leon, — Cal. App. —, 232 Pac. 
738. 

Hopkins v. Gifford, 309 Ill. 363, 141 
N. E. 178; Keal v. Rhydderck, 317 Ill. 231, 
ARS IN|. 187, 8%, 

Morrison v. Champerlain, 119 Kan. 803, 
Eyal Lekevo, 1885), 

State v. District Ct. 66 Mont. 427, 213 
Pac. 802. 

State v. District Ct. 
Pac: 959. 

In re Bistany, 121 Misc. 540, 201 N. Y. 
S. 684. 

People v. Pickle, 215 App. Div. 38, 213 
INfs Ys Se 7UE 

Truelove v. Parker, 191 N. C. —, 132 
Sy Lis ZASIS 

See Chance v. Pigneguy, 212 Ky. 
219 S. W640) * 


— Mont. —, 242 
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SUPPLEMENTAL DECISIONS, 


24 A.L.R. 441. 


Survival of right to compensation wnder 
workmen's compensation acts upon 
the death of the person entitled to 
the award. 


pe CO RUsS annotation in 15 A.L.R. 


ea erie et in 29 A.L.R. 1426. 


24 A.L.R. 452. 


Right of broker to repledge customer’s 
securities, 


Clark y. Fisher, 8 F. (2d) 588, revers- 
ing 3 F, (2d) 621. 

King Cattle Co. v. Joseph, — Minn. —, 
198 N. W. 798. 

Rogers v. Thomson, 215 App. Div. 541, 
Palak IN, NG Sh TBE 


24 A.L.R. 479. 


se of customers whose se- 
have been repledged by 


Rights inter 
curities 
broker. 

Supplementing annotation in 1 A.L.R. 
664. 

In re Codman, 287 Fed. 806; In re 
Archer, 289 Fed. 267; In re Irving White- 
house Co. 293 Fed. 287, reversing 291 
Fed. 700; In re Schmidt, 298 Fed. 314; In 
re Green, 11 F. (2d) 676. 

Asylum of St. Vincent De Paul v. Mc- 
Guire, 208 App. Div. 656, 204 N. Y. S. 
64 


Jordan v. Jordan, — Wash. —, 224 Pac. 
889; Jordan v. Jordan, 129 Wash. 179, 224 
Paces 92. 


24 A.L.R. 507. 


Reciprocal duties of drivers of auto- 
mobiles or other vehicles proceeding 
in the same direction. 


Alabama— 
Standard Oil Co. v. Carter, 210 Ala. 
572, 98 So. 575; Tennessee Mill, etc., Co. v. 


Giles, — Ala. —, 99 So. 84. 
Arkansas— 

Hardy v. Cloe, — Ark. —, 263 S. W. 
968; Johnson vy. Newman, — Ark. —, 271 
Sb Wis 705s, 

California— 


Berkovitz v. American River Gravel Co. 
(Cale) e2ilibs Rac. Goss hate ve Gross) (Cal. 
App.) 214 Pac. 465; Gornstein v. Priver, 
== Chil, -Ayao, 5 PA [Paves BOGS McenioniGl a1 
Beckner, — Cal. App. —, 234 Pac. 113; 
Forrest v. Fink, — Cal. App. —, 284 Pac. 
860. 

See Freeman v. Adams, 63 Cal. App. 
225, 218 Pac. 600. 

Connecticut— 

Stickney v. Epstein, 100 Conn. 170, 123 
Atl. 1; Worden v. Anthony, — Conn. —, 
126) Atl. 919, 

Indiana— 

Doering v. Walters, — Ind. App. —, 140 

ING 1B, {ele 
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Iowa— 

Johnson v. Kinnan, 195 Ia. 720, 192 N. 
W. 863; Napier v. Patterson, — la. —, 
196 N. Ww. 73; Gose v. True, — lay——: 198 
INS Wer 528) Hanson yv. Aldrich, — Ia. —, 
201 N. W. 778. 

Kansas— 

Watkins v. Byrnes, — Kan. —, 230 Pac. 
1048. 

Kentucky— 

Moore v. Wilson, 198 Ky. 342, 248 S. W. 
874; Kappa v. Brewer, — Ky. —, 268 S. 
W. 831; Rohrman v. ‘Denzinger, — Ky. ——- 
272 S. W. 16. 

Maryland— 

See Hopper v. Kelly, 145 Md. 161, 125 
Atl. 779. 

Massachusetts— 

Washburn v. R. F. Owens Co. — Mass. 
—, 147 N. E. 564. 

Michigan— 

Depue v. Schwarz, 222 Mich. 308, 192 
N. W. 713; Pilch v. Yellow Taxicab Co. 
225 Mich. 484, 196 N. W. 365. 
Minnesota— 

Mueller v. Dewey, — Minn. —, 198 N. 
W. 428. 

See Olesen v. Noren, — Minn. —, 201 
N. W. 296. 

Montana— 

Haney v. Mutual Creamery Co. — Mont. 
—, 215 Pac. 656. 

Nevada— 

Bawden v. Kuklinski, — Nev. 
Pac. 588. 

New Jersey— 

Jackson v. Geiger, — N. J. —, 126 Atl. 
438. 

See Dickerson v. Mutual Grocery Co. 
—— Ne ARATE Sor ohankeyaye Eller 
man Bros., Inc. — N. J. —, 127 Atl. 525. 
New York— 

Sniffen v. Huschle, 121 Misc. 58, 200 N. 
Y. S. 206; Harnik v. Astoria Mahogany 
Coy, line, 17 Wie, 4, CARS ING YS. BIO; 
Oregon — 

See Dare v. Boss, — Ore. —, 224 Pace. 
646. 

Pennsylvania— 

Grein v. Gordon, — Pa. St. —, 124 Ati. 
ior 
Rhode Island— 

De Grade v. La Coste, — R. I. —, 181 
Atl. 1983; McWright v. Providence Tele- 
phone Co. — R. I. —, 131 Atl. 841. 
Utah— 

Dixon v. Bergin, — Utah, —, 228 Pac. 
744. 


Washington— 

Linville v. Bliesner, — Wash. —, 
Pac, 1019: 

See Williams v. Thomson, — Wash. —, 
Paper JEN, (U5), 
Canada— 

Bloomfield v. Alexander, 32 British 
Columbia, 110; Hodge v. Geil, 27 Ont. W. 
N. 290. 


—, 228 


234 
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PROBLEMS WHICH CAN BE ANSWERED WITH THE AID OF A 


10. 


COMPLETE SET OF AMERICAN LAW REPORTS, ANNO- 
TATED (A.L.R.). 


One injured by the negligent operation of an automobile brings suit against the 
person registered as its owner. It appears that the car was operated by a third 
person at the time of the accident; but plaintiff produces no evidence to show the 
relation between such person and the owner. Defendant’s counsel moves to dis- 
miss on the ground that evidence to connect the defendant with the accident is 
lacking. Should the motion be granted? 


. A testator who had acquired certain realty, subject to a mortgage which he had 


assumed and agreed to pay, directed in his will the payment of his just debts, 
and thereafter devised such realty without referring in any way to the mortgage 
thereon. Can the devisee require the payment of the mortgage debt out of the 
personal estate? 


A decree of divorce provides for the payment of alimony in instalments, the 
amount of such instalments, however, being subject to modification in the dis- 
cretion of the court. Can an action for an instalment which has become due be 
maintained in the courts of a state other than in which the decree was rendered ? 


A stockholder in a corporation orally promises a creditor that if he will not press 
his claim against the corporation, he, the stockholder, will pay it himself. (a) Is 
such promise legally enforceable? (b) Does the circumstance that the stock- 
holder owns practically all the stock of the corporation alter the situation? 


One about to purchase property owned by Elizabeth Hall causes the title to be 
examined and finds it apparently clear. It turns out, however, that prior to such 
purchase a judgment had been docketed against “Bess Hall,” of which the pur- 
chaser had no knowledge. Is such a judgment a lien on the property? 


A farmer agreed to sell ten tons of hay out of a quantity in his barn. Before the 
passing of the title thereto, the hay was destroyed by fire. Can the farmer be 
held liable for damages for failure to deliver? 


. A mortgage provides that in case of default in payment of any instalment of 


principal or interest, the whole amount shall become due and payable at the 
option of the mortgagee. “The mortgagor fails to make a payment when due; 
but subsequently, before the mortgagee has taken any action in the matter, ten- 
ders the proper amount, which the mortgagee refuses to receive, saying that he 
elects to consider the whole amount as due. Is such a tender a defense to fore- 
closure proceedings ? 


One about to undergo a surgical operation made. will in which he stated that, 
in event of his failure to recover, certain dispositions should be made of his prop- 
erty. He did recover, but subsequently died without having made any other 
will. Is such testamentary provision operative? 


. A person injured through another’s negligence settles with the wrongdoer and 


executes a release of liability. He afterward dies in consequence of his injuries. 
Can his personal representative sue to recover damages for wrongful death? 


Does the appointment of a receiver for a corporation exonerate it from liability 
for nonperformance of its contract? 
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Abandonment 

Abatement and Revival 

Abbreviations 

Abduction and Kidnapping 

Abortion 

Absence 

Absence Without Leave 

Absentees 

Absolute Sale 

Abstracts 

Abuse 

Abuse of Process 

Abusive Language 

Abutting Owners 

Academy 

Acceleration 

Acceptance 

Access = 

Accession and Confusion 

Accident 

Accommodation 

Accomplice 

Accord and Satisfaction 

Accountants 

Accounting 

Accounts 

Accumulation 

Acknowledgment 

Acquiescence 

Actinomycosis 

Action or Suit 

Act of God 

Actors and Actresses 

Additional Security 

Adhesiveness 

Adjoining Landowners 

Adjournment 

Adjustment Board 

Adjutant General 

Admiralty 

Admissions 

Adultery 

Advancements 

Advance Payment 

Advances 

Adverse Claims 

Adverse Interest 

Adverse Possession 

Advertising 

Adz 

Aerolite 

Aeroplanes and Aeronau- 
tics 

Affidavit 

Affinity 

Affirmative Relief 

Affray 

After-Acquired Title 

After-Born Children 

Age 

Age of Consent 

Agisters 

Agreed Case 

Agreed Valuation 

Agricultural Societies 

Agriculture 

Air 

Alabama Claims 


Alienation 

Aliens 

Alleys 

Allowance 

Alteration of Instruments 

Alternative 

Ambulance 

Amendment 

American Railway  Ex- 
press Company 

Amicus Curiz 

Ammonia 

Amount 

Amusements, Exhibitions, 
Shows and Resorts 

Ancient Instruments 

Ancient Lights 

Anesthetic 

Aneurism 

Animals 

Ankylosis 

Annuities 

Antedating 

Anthrax 

Anticlinal Fold 

Apartments and Apart- 
ment Houses 

Apoplexy 

Apparatus 

Appeal and Error 

Appearance 

Apple 

Appliances 

Apportionment 

Appraisal 

Appreciation 

Apprentices 

Appropriations 

Appurtenances 

Aqueduct Commissioner 

Arbitration 

Architect 

Areaways 

Arm 

Army and Navy 

Arrest 

Arsenical Poisoning 

Arson 

Arteriosclerosis 

Arthritis 

Ashes 

Asphyxiation 

Assault and Battery 

Assessment Roll 

Assets 

Assignment 

Assignment for Creditors 

Assistance 

Assistant 

Assize 

Associations 

Assumpsit 

Asylum 

Athletic Apparatus 

Athletic Grounds 

Atlas 

Attachment 

Attainder 
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Attorney General 

Attorneys 

Attorneys’ Fees 

Auctions 

Audibility 

Audit 

Audita Querela 

Auditor 

Augers 

Automatic Signals 

Automobiles and Motors 
cycles 

Automobile Supply Station 

Autopsy 

Auxiliary Corporation 

Average 

Ax 


Bacteria 

Bad Advice 

Baggage Check 

Baggage Transfers 

Bail and Recognizance 

Bailiff 

Bailment 

Bakeries 

Baking Powder 

Balloons 

Ball Playing 

Banana Peel 

Bank Commissioner 

Bankruptcy 

Banks 

Banners and Bannering 

Barbed Wire 

Barbers 

Barn 

Bastardy 

Bathhouses; Bathing Re- 
sorts 

Beans 

Beat Hand 

Bed Bugs 

Beaging 

Begotten 

Benefits 

Benevolent Societies 

Bermuda Grass 

Beverages 

Bicycle Paths 

Bicycles and Tricycles 


Bigamy 

Bill and Answer 
Billiards 
Billiken 


Bills and Notes 
Bills of Lading 
Bills of Rights 
Bills of Sale 
Birth 

Blackmail 
Blacksmith Shop 
Blank 

Blanket Bill of Rights 
Blasting 

Blind Advertising 
Blind Tigers 
Blockade 


Blood Poisoning 


Blood Test 
Blow 

Board 

Board Bill 
Boarding House 
Boards 

Boards of Trade 
Boat 

Boat Livery 


Bohemian Oats 

Boiler Insurance 

Boiler Shop 

Bona Fide Purchaser 

Bond Commission 

Bond for Title 

Bonds 

Bookkeepers 

Books 

Bootblack 

Boot Machinery 

Boots 

Borrowing Money 

Boulevard 

Boundaries 

Bounties 

Bowling Alley 

Boycotts 

Brakes 

Brands 

Brass Foundry 

Breach of Peace 

Breach of Promise 

Breweries 

Brewers 

Bribery 

Brickkiln 

Bridge Company 

Bridges 

Bridge Wall 

Bright’s Disease 

British Courts 

Brokers 

Brothers and Sisters 

Brothers-in-Law 

Building and Construction 
Contracts 

Building and Loan Assoe 
ciations 

Building Materials 

Buildings 

Bull 

Bullet Hole 

Burglary 

Burlesque 

Burns 

Rusiness 

Business Interests 

Business Transaction 

Business Trusts 

Busses 

Ruster Brown 

Butter 

By 

By-Laws 

Bystander 


Cable Transfer of Exe 
change 

Caddie 

Camp Meeting Association 


Camp Meeting Building 
Camp Meeting Society 
Canadian Courts 
Canals 

Cancer 

Candidates 

Candle 

Canning Compound 
Canoe 

Cap 

Cap and Gown 
Capital 

Capitalist 

Capitol 

Card Playing 
Carpenter 

Carpet Cleaning Plant 
Carriages 

Carriers 

Carrying Weapons 
Cars 

Cartage 

Cartoons 

Case 

Cases Certified 

Cash Register 
Casualty 

Catalogue 

Catchword 

Cattle Buyer 

Cattle Guards 

Cattle Ringworm 
Cause 

Cause of Action 
Cedar Rust 

Cement 

Cemeteries 

Census 

Cerebral Hemorrhage 
Certificate 
Certification 
Certiorari 

Chain of Titles 
Chamber Acid 
Chamber of Commerce 


Champerty and Maintee 
nance 

Change of Position 

Chapel 

Character 


Charitable Institutions 
Charities 
Charivari 
Chastity 

Chattel Mortgage 
Chattels 

Chattels Real 
Checks 

Cheese Machinery 
Chemical Factory 
Chemicals 
Chewing Gum 
Chicken House 
Chief of Police 
Children 
Children’s Home 
Chinese 
Christian Science 
Chose in Action 
Church 

Chutes 
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Cider 

Cigarettes 

Cinders 

Circuit Court 

Circulars 

Circular Saw 

Circulation 

Circus 

Citizenship 

Citrus Canker 

City Hall 

Civil Death 

Civil Rights 

Civil Service 

Claims 

Clay 

Clay Bank 

Cleats on Roof 

Clergy House 

Clerks 

Clock 

Clothing 

Clothing Cleaners 

Cloud on Title 

Clubs 

Coal 

Coaling Station 

Cockfighting 

Cockroaches 

Coffee Grounds 

Coffee House 

Coinage 

Coke 

Cold Storage 

Collateral Attack 

Collateral Suits 

Collection 

Collection Expenses 

Collector 

Colleges 

Collision 

Collusion 

Colonel 

Colonial Courts 

Color 

Coloring Matter 

Color of Title 

Commerce 

Commercial Agencies 

Commercial Books 

Commissioner of Deeds 

Commission House 

Commissions and Commis- 
sioners 

Committee 

Commodatum 

Commodities 

Common 

Common Disaster 

Common Error 

Common Law 

Common Pleas 

Communism 

Commutation Money 

Cornpactness 

Companionship 

Company 

Compensation 

Composition with Creditor 

Compounding Crime 

Compressed Air 


Compromise and Settle- 
ment 

Concealment 

Concerted Action 

Concessions 

Condonation 

Confectionery 

Confederate Currency 

Confession 

Confiscation 

Conflict of Laws 

Congress 

Conscientious Duty 

Consent 

Conservation 

Consignment Contract 

Consignor and Consignee 

Conspiracy 

Constable 

Constitutional Law 

Construction Work 

Constructive Delivery 

Constructive Wrong 

Contagious and Infectious 
Diseases 

Containers 

Contempt 

Contents 

Contingent Fee 

Contingent Interests 

Continuance and Adjourn- 
ment 

Continuity of Business 

Contractors 

Contracts 

Contradiction 

Contribution 

Convenience 

Convention Hall 

Conversation 

Conviction 

Convicts 

Cooling Time 

Cooper 

Co-operative Associations 

Coparties 

Copies 

Copy Books 

Copyist 

Copyright 

Coram Nobis 

Corespondent 

Cornice 

Corn Meal 

Coroner 

Corporations 

Corpse 

Corpus Delicti 

Corroboration 

Costs and Fees 

Cotenancy 

Cotton 

Cottoh Gin 

Counterfeiting 

Counties 

County Auditor 

County Clerk 

County Commissioners 

County Courts 

County Treasurer 

Coupons 


Courthouse 

Court of Claims 

Court Officers 

Court of Industrial Relae 
tions 

Court Reporters 

Courts 

Courts- Martial 

Covenants and Conditions 

Cows 

Cream of Tartar 

Credit 

Credit Book 

Creditors’ Bill 

Crematory 

Creosote 

Crier 

Criminal Law 

Crops 

Cross Action 

Crowd 

Crowding 

Cultivation 

Current Expenses 

Curtesy 

Curve 

Custom and Usage 

Customs Broker 

Cyclone 


Dairy Commissioner 
Damages 

Dampness 

Dams 

Dancing School 
Date 

Datum Plane 
Deadley Weapon 
Deaf and Dumb 
Deafness 

Dealer’s Policies 
Death 

Debentures 

Débris 

Debt 

Debtor and Creditor 
Decedents 
Decedent’s Estate 
Decoy 

Dedication 

Deeds 

Default 

Delay 

Delegation of Power 
Delivery 

Demand 

Denial 

Dentists 
Department Manager 
Deportation 

Dexrosit 

Depositions 
Pepreciation 
Dermatitis 

Derricks 

Rescent and Distribution 
Descent Cast 
Description 
Desertion 

Desks 

Destruction 
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Detectives 
Deviation 
Device 
Diabetes 
Diagnosis 
Diamonds 
Dictionaries 
Dimensions 


' Diphtheria 


Diplomatic and Consular 
Officers 

Director General of Rail- 
roads 

Disability 

Discipline 

Disclosure 

Discovery and Inspection 

Discretion 

Discrimination 

Disease 

Disguise 

Disloyalty 

Dismissal or Discontinu- 
ance 

Disorderly Houses 

Disorderly Persons 

Disputed Documents 

Distances 

District and Prosecuting 
Attorneys 

District Courts 

District of Columbia 

Disturbing Meeting 

Ditch 

Divorce and Separation 

Dizziness 

Docket 

Documents 

Domicil 

Door 

Dormant Corporation 

Dower 

Down Payment 

Draft Board 

Drainage Districts 

Drains 

Dramatic Department 

Dress 

Dressmaker 

Driveway 

Drought 

Drover 

Drugs and Druggists 

Drummers 

Drunkenness 

Dugout 

Duly Adjudged 

Dummy Railroad 

Dung Fork 

Duplicate 

Duress 

Dust 

Dust Storm 

Dutch Law 

Duties 

Duty 

Dwelling 


Ear 
Earmarks 
Earring 


Easements 

Education 

Effects 

Eggs 

Ejectment 

Election 

Election Districts 

Election of Remedies 

Elections 

Electric Fan 

Electricians 

Electricity 

Electric Lights 

Electric Railways 

Elevated Railroads 

Elevators 

Elisor 

Elopement 

Embankment 

Embargo 

Embezzlement 

Emergency 

Emergency Tax 

Emery Belt 

Eminent Domain 

Employment Agencies 

Encroachment 

Encumbrances 

Encyclopedia 

Endowment Fund 

Engine 

Engineer 

Engine House 

English Courts 

English Language 

Enteritis 

Epilepsy 

Equality 

Equalization 

Equipment 

Equitable Conversion 

Equitable Election 

Equitable Title 

Equities 

Equity 

Erysipelas 

Escape 

Escheat 

Escrow 

Estates 

Estoppel 

Ether 

Ethics 

Eugenics 

Evasiveness 

Evidence 

Examination 

Excavations 

Exceptions 

Excerpts 

Exchange 

Exchanges 

Exclusive Privileges 

Exculpatory Statements 

Execution / 

Executive Departments 

Executors and Adminis- 
trators 

Exemptions 

Exhibition 

Expectancies 


Expeditious Transporta- 
tion 

Experts 

Explosions and Explosives 

Ex-President 

Express Companies 

Expressman 

Extortion 

Extra Compensation 

Extracts 

Extradition 

Eyesight 


Factories 

Factors 

Factory Owner 

Fainting 

Fall 

Falling Objects 

False Imprisonment 

False Personation 

False Pretenses 

False Testimony 

Family 

Farmers 

Farm Implements 

Farming Partnership 

Fastened Articles 

Fathers-in-Law and Sons- 
in-law 

Fatigue 

Fault 

Federal Courts 

Federal War Prohibition 
Act 

Felan 

Felony 

Fences 

Ferriage 

Ferries 

Fictions of the Law 

Fiddle Strings 

Fiduciaries 

Fiduciary Relations 

Figures 

Filing 

Fill 

Finder 

Findings 

Fines 

Fingers 

Firearms 

Fire Department 

Fire Escapes 

Fire Insurance Patrol 

Fire Proof Building 

Fires 

Fire Underwriters 

Fireworks 

Fiscal Management 

Fisheries 

Fishing Apparatus 

Fits 

Fixtures 

Flag 

Flagging Train 

Flash 

Flavor 

Flies 

Flight 

Flood 
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Flooring 

Florists 

Flour 

Flour Mill 

Flowage 

Flying Particles 

F. O. B. 

Fog 

Food 

Foot 

Footboard 

Force 

Forcible Entry and De- 
tainer 

Foreign Creditors 

Foreigner 

Foreign Government 

Foreign Language 

Foreign Rulers or Offi-« 
cials 

Forfeiture 

Forgery 

Forgetfulness 

Formula 

Fornication 

Forthwith 

Fortune Telling 

Foundry Machinery 

Fowls 

Franchises 

Fraud and Deceit 

Fraudulent Conveyances 

Free Stone 

Free Trader 

Freezing 

Freight House 

French Heels 

Fright 

Fruit 

Frustrated Adventure 

Fuel Administrator 

Fumes 

Funeral Expenses 

Fur 

Furnace 

Furniture 

Furniture Factory 

Furrier 

Future Advances 


Game and Game Laws 
Games 

Gaming 
Gangways 
Garage 

Garbage 
Garnishment 
Gas 

Gasolene Station 
Gastralgia 

Gates 

Gauger 

Gift 

Gin 

Glanders 

Globes 

Golf 

Gong 

Good Faith 
Goods and Effects 
Good Will 


Gout 
Government 
Governor 
Graft 

Grain 

Grand Jury 
Grand Stand 
Granite 
Grant 

Grass 
Gravel 
Greenhouse 
Grist Mill 
Guaranty 
Guardian and Ward 
Guide 

Gum 
Gypsum 


Habeas Corpus 

Habitual Drunkard 

Hackmen, Draymen, and 
Teamsters 

Hague Convention 

Hail 

Hair Wash 

Half Blood 

Hallways 

Hand 

Hand Bills 

Hand Car 

Handwriting 

Harboring Criminal 

Harbors 

Harness 

taste 

Hatchet 

Hat Cleaning Shop 

Haulage 

Hay 

Head 

Headlight 

Health 

Health Resort 

Hearing 

Heart Disease 

Heat 

Heat Prostration 

Hebrew Free-School Asso- 
ciation 


Hedging 

Heel 

Heirs 

Hemorrhage 
Herbage 

Herbalist 
Hereditary Disease 
Hernia 

Hides 


High Court of Justice 
Highways and Streets 
Hiring 

Hodgkin’s Disease 


Hoe 

Hog Cholera 
Holidays 
Homestead 
Homicide 

Honorary President 
Hook 

Hoop Skirts 


Horse Race 
Horses 

Horse Shows 
Hospital 

Hot Water 

Hot Water Bags 
Housekeepers 
House of Correction 
Housing 

Humane Society 
Husband and Wife 
Hydraulics 
Hydro-aeroplane 
Hydrophobia 


Ice 

Ice House 

Icemen 

Ice Plant 

Identity and Identification 

idleness 

Ignorance 

Ignorance of Law 

Ilegitimacy and Illegiti- 
mate Children 

Hlicit Relations 

Illiteracy 

Immorality 

Impairment of Right 

Implication 

Implied Obligation 

Implied Powers 

Importation 

Impossibility 

Imprisonment for Debt 

Improvements 

Impure Air 

Incest 

Incident 

Inclosure 

Income Taxes 

Incompetent Persons 

Incomplete Confession 

Indecency 

Indemnity 

Indians 

Indictment, Information, 
and Complaint 

Indirectness 

Indorsement 

Inevitable Accident 

Infamous Crime 

Infants 

Infidelity 

Inflammable Substances 

Informers 

In Futuro 

Initiative, 
and Recall 

Injunction 

Injuries 

Ink 

Innkeepers 

Insane Asylum 

Insolvency 

Instalments 

Insurance 

Insurrection 

Intent 

Interest 


Referendum, 
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Intermediate 
Courts 

Internal Improvements 

Internal Revenue 

International Law 

Interpleader 

Interpreter 

Interrupted Confession 

Interstate Commerce Come 
mission 

Interurban Railways 

Intervening Lien 

Intestinal Disease 

Intoxicating Liquors 

Intruder 

Invalid 

Invasion 

Investment Association 

Investment Contract 

Invoice 

Involuntary Servitude and 
Peonage 

Iron or Steel Works 

Irregularities 

Issue 

Issue by Marriage 

1 W. W. 


Appellate 


Jailer 

Janitor 

Janitor Service 

Jeweler 

Jewelry 

Jewelry Works 

Jews 

Jitney Busses 

Joint Administration 

Joint Adventures and Syn- 
dicates 

Joint Creditors and Debt- 
ors 

Joint Inventions 

Joint Resolution 

Joint-Stock Company 

Joint Wills 

Joke 

Judges 

Judgment 

Judicial Acts 

Judicial Proceedings 


Judicial Sale 
Junk Dealers 
Jury 


Jury Commissioners 
Justice of the Peace 
Juvenile Offenders 


Kidney Disease 
King’s Bench 
Kiting Paper 
Ku-Klux-Klan 


Laborer 

Labor Organizations 
Ladders 

Lamp 

Landlord and Tenant 
Land Settlement 
Larceny 

Lard 

Lateral Support 


Lathe 

Laundries 

Law 

Law Merchant 

Lead Pencil 

Lead Poisoning 

Lease 

Leet 

Leg 

Legal Liability 

Legal Obligation 

Legal Representatives 

Legal Rights 

Legal Wrongs 

Legislature 

Letter 

Letter of Credit 

Letterpress 

Levees 

Lever Act 

Levy and Seizure 

Lewdness 

Liability 

Libel and Slander 

Library 

License 

License Plate 

Liens 

Life Tenants 

Light 

Lighterage 

Limb 

Limekiln 

Lime Stone 

Limitation 

Limitation of Actions 

Limitation of Liability 

Lips 

Lis Pendens 

Literary and Artistic Prop- 
erty 

Litigation 

Livery Stables 

Loan 

Locomotive 

Locomotor Ataxia 

Lodger 

Lodging House 

Logging Railroad 

Logs and Logging 

Loitering 

Loom 

Lost Instruments 

Lost Property 

Lottery 

Lumber 

Lying in Wait 


Machinery 

Machinist 

Magazines 

Mail Carrier 

Maior 

Majority 

Malice 

Malicious Mischief 
Malicious Prosecution 
Manager : 
Mandamus 
Manicuring 


Manual Training Equip- 
ment 

Manual Training School 

Manufacture 

Manufacturers 

Manufacturing 
tion 

Manuscript Reader 

Many 

Marble 

Maritime Lien 

Market Overt 

Market Price 

Markets 

Market Value 

Marriage 

Marshal 

Marshaling Assets and Se- 
curities 

Masons 

Masquerading 

Masses 

Master and Servant 

Mastoiditis 

Matches 

Mathematical Blocks 

Maxims 

Mayhem 

Mayor 

Meat House 

Mechanical Labor 

Mechanics’ Liens 

Medicine 

Meeting 

Meetinghouse 

Memorandum 

Memory 

Mental Age Theory 

Mental Capacity 

Mental Reservation 

Mercantile Establishment 

Merchant 

Merchant’s Association 

Merger 

Merry-Go-Rounds 

Messenger 

Messenger Service 

Midwife 

Mileage 

Militia 

Milk Wagons 

MiWinery 

Mill Race 

Mills 

Mineral Waters 

Mines 

Miniature Railway 

Minutes 

Misfeasance 

Missile 

Missionary Societies 

Mission House 

Mistake 

Mobs and Riots 

Money 

Money in Court 

Money in Till 

Money Lenders 

Monument 

Moral Obligation 

Moratorium 
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Corpora= 


Mortgage 

Motions and Orders 
Motive 

Motor 

Moving 

Moving Pictures 
Municipal Corporations 
Municipal Courts 
Museums 

Musical Composition 
Musical Instruments 
Music Charts 

Music Teacher 
Mustard 

Mutt and Jeff 
Mutual Combat 
Mutual Promises 


Mutual Telephone Com- 
pany 

Mutual Wills 

Nails 

Name 


National Banks 

National Electric Code 

National Institutions 

Navigation 

Necessaries 

Ne Exeat 

Negative Pregnant 

Negligence 

Negotiable 
Law 

Negroes 

Nephritis 

Net 

Neurasthenia 

New Promise 

News 

News Agent 

Newspaper 

Newspaper Publisher 

New Trial 

Next of Kin 

Nick Carter 

Night Time 

Nisi Prius 

Nom de Plume 

Non Est Factum 

Nonexistent Property 

Nonresidents 

Nose 

Notary 

Notice 

Novation 

Noxious Weeds 

Nuisances 


Instruments 


Oath 

Obscenity 
Obstructing Justice 
Obstruction 
Occupying Claimants’ Acts 
Cdors 

Officers 

Oil 

Oil Producer 

Old Age 

Old Sleuth 

Oleo Oil 

Omissions 


Opera 

Operation 

Opium 

Qppression in Office 
Option 

Order 

Ordinance of 1787 
Ore 

Orphan Asylum 
Osciflation 
Osteomyelitis 
Ouster 

Outcrop 

Out House 
Overhead 

Overseer of the Poor 
Owners 

Oysters 


Paintings 
Paint Stone 
Pandering 
Paper Mill 
Parades 
Paralysis 
Parent and Child 
Paresis 
Parking 
Parks and Squares 
Parkway 
Parliamentary Law 
Parochial Schools 
Partial Payments 
Partido Contract 
Parties 
Partition 
Partnership 
Party Wall 
Par Value 
Pass Book 
Past Services 
Pasturage 
Patent and 
Medicines 
Patents 
Patriotism 
Pavement 
Pawnbrokers 
Payable 
Payee 
Pay Master 
Payment 
Peace Officers 
Pebbles 
Pecuniary Benefit 
Pecuniary Condition 


Proprietary 


Peddlers, Hawkers, and 
Hucksters 
Pedigree 


Peg Machine 
Penal Statute 
Penalties 
Pencils 
Pensions 
Performance 
Periodicals 
Periodical Use 
Peritonitis 
Perjury 
Perpetual Franchise 
Perpetuities 


Person 

Personal Injuries 

Personal Property 

Pesthouse 

Petition 

Pew 

Phalanges 

Phlebitis 

Photographs 

Physicians and Surgeons 

Pickax 

Picketing and Patrolling 

Pigs 

Pilots 

Pipes, Pipe 
Conduits 

Piracy 

Pitcher 

Placarding 

Place 

Plain Clothes Man 

Plank 

Plant Diseases 

Plate Glass Window 

Platform 

Plats and Maps 

Playgrounds’ and 
rooms 

Plays 

Pleading 

Pleasure Resort 

Pledge and Collateral Se- 
curity 

Pneumonia 

Poachers 

Pocketbook 

Pocket Picking 

Poison 

Police 

Police Court 

Polished Floor 

Pollution 

Pool Rooms and Tables 

Poor and Poor Laws 

Poor Debtors’ Act 

Porches 

Posse Comitatus 

Possession 

Posters 

Posting 

Postoffice 

Postponement 

Potato Machinery 

Poultry Dealer 

Poverty 

Powder 


Lines, and 


Play- 


Powder Burns and Marks — 


Powder Magazine 
Powers 

Powers of Attorney 
Powers of Sale 
Practice and Procedure 
Pre-existing Debt 
Preferences and Priorities 
President 

Presidential Agent 
Presidential Electors 
Press Associations 
Principal and Agent 
Principal and Surety 
Printers 
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Printing Establishment 

Prisons and Jails 

Privacy 

Private Action 

Private Bank 

Private Crossing 

Private Individual 

Private Parts 

Private Road or Way 

Privity 

Privy 

Prize Contest 

Prize Fighting 

Probate Courts 

Probation Board 

Procedure 

Proceedings in Rem 

Proclamations 

Produce 

Profanity 

Profession 

Professional Men 

Professional Practice 

Profit a Prendre 

Profiteering 

Profits 

Profligate 

Prohibition 

Projectoscope 

Propaganda 

Properties of Substances 

Property 

Prosecuting Witness 

Prosecution 

Prospect 

Prostitution 

Protection 

Protectograph 

Protest 

Provocation 

Proximate Cause 

Pseudonym 

Ptomaine Poisoning 

Public 

Publication 

Public Buildings 

Public Business 

Public Conveyance 

Public Corporations 

Public Documents 

Public House 

Public Improvements 

Public Institutions 

Public Interest 

Public Lands 

Public Moneys 

Public Ownership 

Public Places 

Public Policy 

Public Purpose 

Public Regulation 

Public Safety Commission 

Public Service 

Public Service 
sions 

Public Use 

Public Utilities 

Public Way 

Public Wrongs 

Publishing House 

Purchase Money 


Commis: 


Purchase Money Note 
Purpose 

Purpresture 

Pyrites 


Quantum Meruit 
Quarries 
Quarter Sessions 
Queen’s Bench 
Quia Timet 
Quitclaim 

Quo Warranto 


Rabies 

Race Discrimination 

Race Prejudice 

Races 

Racks 

Rag Dealers 

Railroad Employee 

Railroads 

Railroad Tie 

Railway 

Rain Storm 

Rape 

Ratification 

Rats 

Reading 

Reading Circle 

Real Property 

Reason 

Reasonableness 

Rebates 

Rebellion 

Rebinding 

Recaption 

Receivers 

Receiving Stolen Property 

Receptacle 

Recess 

Recipes 

Recitals 

Recognition 

Reconciliation 

Reconveyance 

Records and 
Laws 

Red Flag 

Redress 

Reference 

Reformation of 
ments 

Refrigerating Company 

Refrigerating Plant 

Refrigerator 

Refuse 

Registered Mail 

Registration 

Registry of Deeds 

Reimbursements 

Relation Back 

Relationship 

Relatives 

Release 

Relief Association 

Religious Belief 

Religious Discrimination 

Religious Prejudice 

Religious Purpose 

Religious Societies 

Remainders 


Recording 


Instrue 


Remedies 

Remittance 

Remoteness 

Removal of Causes 

Rents and Profits 

Repairman 

Repairs 

Repair Shops 

Reparation 

Replevin 

Reports 

Reprint 

Repudiation 

Reputation 

Requisition 

Resale 

Rescue 

Reservation 

Residence 

Residential Section of City 

Responsiveness 

Restaurants 

Restraint of Princes 

Restraints of Trade and 
Monopolies 

Restricted Residence Dis- 
trict 

Retaking Property 

Retired Army Officer 

Retracing 

Retrospective Laws 

Reversion 

Review 

Revival 

Revocation 

Reward 

Rheumatism 

Roadbed 

Roadhouse 

Roads 

Robbery 

Rock 

Rocking Horse 

Roller Coaster 

Roller Skating 

Roof 

Roots 

Rope 

Roundhouse 

Route 

Royalties 

Rubber Factory 

Rubber Stamp 

Rug 

Rules 

Runaway Cars 

Runaway Horse 

Running 

Runways 


Sabotage 
Safeguards 
Safety Deposit Boxes 
Salaries 

Sale 

Sales Agent 
Salesman 
Saloon Keepers 
Saloons 

Salt 

Salvage 
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Salvation Army 
Sample Roorn 
Samples 
Sand 
Sanitary Condition 
Sanitary Districts 
San Jose Scale 
Satisfaction 
Sausage 
Saw 
Sawmill 
Scaffold 
Scarlet Fever 
Scenic Railways 
Schoolhouse 
Schools 
Sciatica 
Scrap Iron 
Screen 
Scrip Dividends 
Scythe 
Seal 

amen 
Search and Seizure 
Seashore 
Secondhand Dealers 
Second Trial 
Secretary 
Secretary of State 
Secretary of Treasury 
Secret Commissions 
Secret Marks 
Secrets 
Secret Sccieties 
Securities 
Security 
Sedition 
Seduction 
Seed 
Senators 
Sensitized Paper 
Sequestration 
Service 
Set-Off and Counterclaim 
Severance 
Sewage 
Sewing Machine 
Sex Discrimination 
Sexton 
Sexual Crimes 
Shale 
Shampoo Mixture 
Shaving Brush 
Shed 
Sheep 
Sheets in Hotel Room 
Sheriff 
Shipping 
Shipping Lists 
Ships 
Shoddy Mill 
Shoemaker’s Shop 
Shoes 
Shooting 
Shooting Galleries 
Shop 
Shore 
Shot 
Shot Firer 
Shovel 
Show Cards 


Show Cases 

Shrinkage 

Sickness 

Sidetracked Cars 

Sidewalk 

Signals 

Signature 

Silk 

Silk Mill 

Situs 

Skating Rink 

Skidding 

Skids 

Slaughterhouses 

Slaves 

Sled 

Sleepiness 

Sleeping and Chair Cars 

Sleeping Sickness 

Slipping 

Smelters 

Smoke 

Smokehouse 

Smoking 

Smuggling 

Snow 

Snowslide 

Snowstorm 

Snuff 

Socialism 

Social Propaganda 

Society 

Society Directory 

Soda Water 

Soda Water Fountain 

Sodomy 

Soldiers 

Soldiers and Sailors’ Re- 
lief Act 

Solicitors 

Songs 

Sounds 

Sovereignty 

Space 

Spade 

Spark Arrester 

Special Bond 

Special Deputies 

Special Plea in Bar 

Special Policeman 

Special Privilege 

Specific Legacies 

Specific Performance 

Speed 

Spendthrift 

Spoliation 

Spondylitis Deformans 

Springhouse 

Springs 

Spur Tracks and Sidings 

Squares 

Stability 

Stable 

Stains 

Stairway 

Standard Oil Company 

Standard Policy 

State Board of Examiners 

State Colleges and Uni- 
versities 

State Courts 


State Depository Board 

State Industrial Farm 

State Institution 

States 

State Treasurer 

Stations and Depots 

Statutes 

Steam 

Steamboat 

Steam Engine 

Steel Corporation 

Steering Gear 

Stenographer 

Step 

Stepchildren 

Steps 

Stereoscope and Views 

Stillhouse 

Stipulation 

Stock Dealer 

Stock Food 

Stockyards and Pens 

Stolen Property 

Stone 

Stone Cutting Plant 

Stone Heap 

Stop List 

Stopping Train 

Storage 

Store 

Store Front 

Storehouse 

Stove 

Strangling 

Strap 

Straw Man 

Street Cleaning 

Street Commissioner 

Street Lamps 

Street Railways 

Strikes 

Striking Machine 

Stumps 

Submarine Cables 

Subrogation 

Subscribing Witness 

Subscription 

Subsequent Purchaser 

Subsidiary Corporation , 

Substitute 

Substitution 

Subway 

Succession Taxes 

Successors 

Suction 

Sugar 

Suicide 

Summary Proceedings 

Sunday 

Superintendent 

Superior Courts 

Supervisors 

Supply Committee 

Suppression of Evidence 

Supreme Court of the 
United States 

Surety Company 

Surrogates’ Courts 

Surveyors 

Suspected Persons 

Suspicion 
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Sweat Box Confession 
Swimming Pool 
Switching Charges 
Switch Yards 
Syndicalism 

Syphilis 


Table 

Table Cover 

Tailor 

Talking Machines 

Tank Cars 

Tavern 

Tax Collectors 

Taxes 

Taxicabs 

Taxpayers 

Tea 

Teacher 

Technicality 

Teeth 

Telegraphs 

Telegraphy 

Telephones 

Tellurian Globes 

Temporary Administrator 

Tender 

Tenure of Office Acts 

Term 

Terminals 

Termination 

Terre Tenants 

Territories 

Tetanus 

Theaters 

Theatrical Performer 

Third Degree 

Third Persons 

Threats 

Threshing Machine 

Threshing Outfit 

Thumb 

Ticker 

Ticket Brokers 

Timber 

Time 

Tip 

Title 

Tobacco 

Toboggan Slide 

Tolls and Toli Roads 

Tontine Policies 

Topographical Dictionary 

Tornado 

Torts 

Towage 

Town Clerk 

Town Hall 

Towns 

Trackage 

Trade 

Trade Acceptance 

Trademarks, Tradenames, 
and Unfair Competition 

Trade Publications 

Trading Stamps 

Trading with the Enemy 
Act 

Traffic Balances 

Traffic Regulations 

Trailer 


Trains 

Tramps 

Transaction 
Transformer 
Transportation Act 
Transportation Facilitie 
Trapping ~ 
Traveling Salesmen 
Treason 
Treasure-Trove 
Treasury Notes 
Treasury Stock 
Treaties 

Trees 

Trespass 

Trespassers 

Trial 

Troughs 

Trover and Conversion 
Trucks 

Trunk Railway 

Trust Receipts 

Trusts 

Tuberculosis 

Tugs 

Tumor 

Tunnels 

Typewriter 

Typhoid Fever 

Typist 


Uncertainty and Indefi<« 
niteness 

Uncleanliness 

Undertakers 

Undue Influence 

Unfairness 

Unfinished Dwelling 

Uniform 

Union Depot Companies 

United States 

Unlawful Contracts 

Unlawfulness 


Unoccupied House 
Unproductive Property 
Unwatering of Mine 
Upsets 

Uremia 

Use and Occupation 
Usury 


Vagrancy 
Valuation 

Value 

Vegetarian Society 
Vendor and Purchaser 
Venereal Diseases 
Ventilation 

Venue 

Verification 
Vermin 

Vested Rights 
Vibration 

View 

Violation of Law 
Violin Strings 
Visibility 

Vital Statistics 
Volunteers 


Wagon 

Waiver 

Walking 

Walls 

Walnuts 

War 

Warden 

War Department 
Warehouse 

W arehousemen 
War Risk Insurance Act 
Waste 

Watch 

Watchman 

Watch Repair Man 
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Water 

Water Bugs 

Water Commissioner 
Watering Place 
Waters 

Way 

Weather 

Wedding Gift 

Weeds c 
Weights and Measures 
Well Drilling Outfit 
Wharves 

W heat 

Whole Blood 
Wholesaler 

Widow 

Widower 

Wigmaker 

Wilful Injury 
Wilfulness 

Wills 

Wind 

Wine 

Wires 

Witnesses 

Women 
Woodworking Plant 
Woolen Mill 

Words and Phrases 
Work and Labor 
Workhouse 
Workmen 
Workmen’s Compensation 
Work Trains 

Wound 

Writ and Process 
Written Instruments 


X-Ray 


Yard 
Yellows 


Y. M. C. A. 


EXPLANATORY. 


In period of time, the American Law Reports, Annotated (specimen pages, 
ante,), continues the Lawyers Reports Annotated (specimen pages, post,) but 
each set is complete within itself for the period each covers and each is separately 
indexed. 

The cases and annotations in the American Law Reports, Annotated, are in- 
dexed under one alphabetical arrangement in the A.L.R. Cumulative Digest. 

‘The annotations in the Lawyers Reports Annotated are indexed in the L.R.A. 
Index to Notes, one volume. ‘The cases are digested in the Complete L.R.A. 
Digest, 10 volumes. The digest paragraphs also show in each instance if that 
particular point is annotated. 

However, both the A.L.R. Digest and L.R.A. Digest have the same identical 
classification, so that one may go from either to the other by referring to same 
subject and section number. 

The digest titles in table on preceding pages apply to both A.L.R. and L.R.A. 
Digests. 
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Specimen Pages for Purpose of Instruction 


from 


THE 
LAWYERS REPORTS 
ANNOTATED 


BURDETT A. RICH, HENRY P. FARNHAM, AND 
GEORGE H, PARMELE, EDITORS, 


ASSISTED BY 
THE PUBLISHERS’ EDITORIAL STAFF. 


COPYRIGHT 1923 
BY 
THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTSR, N. Y. 


METHOD OF FINDING THE LAW WITH THE AID OF THE 
L.R.A. INDEX TO NOTES, CASES, AND ANNOTATIONS. 


There are two ways in which the existence of L.R.A. annotation may be 
ascertained, one being direct, through the “L.R.A. Index to Notes,” the other 
indirect, through the “Complete L.R.A. Digest” and its Word Index. 

The first of these will now be illustrated. As to the use of the Word Index 
and Digest, see page 440. 


INDEX TO NOTES METHOD. 


Problem: Suppose that you are conducting a suit against a railroad company 
on behalf of a client who was struck by a train at a crossing At the trial he 
testifies that on approaching the crossing he stopped to look and listen at a place 
about 75 feet from the tracks, where it was customary for persons to stop for 
that purpose, since it ordinarily commanded a view of the tracks for a consid- 
erable distance in either direction, although it did not do so at this time on 
account of the obstruction of the view by a train standing on one of the tracks, 
and that, seeing no train approaching, he drove on, continuing to look first in 
one direction and then in another, but, by reason of the obstruction of the view 
by the train standing near the crossing, and the further circumstance that the 
train by which he was struck was running west on the east-bound track, failed 
to see it in time to avoid the collision. On cross-examination, counsel for de- 
fendant elicits the fact that had plaintiff stopped at a nearer point he might have 
been able to see the train, and that, had he looked upward over the cars ob- 
structing his view, he could have seen a lantern in the hands of a brakeman 
standing on the roof of a car in the approaching train. 

Counsel for defendant accordingly moves for a nonsuit on the ground that 
the evidence shows the plaintiff to have been guilty of contributory negligence ; 
and the court asks you what you have to say as to why such motion should not 
be granted. Locate the authorities to which you would direct the court’s at- 
tention under these circumstances. 

Method: ‘Vhe question is one of contributory negligence at a railroad cross- 
ing. here is no time to search the digests and go through the large number 
of cases involving such questions. ‘To find, if possible, some place where such 
cases have been collected and analyzed, you turn to the “L.R.A. Index to Notes”’ 
or Desk Book. Whether you turn first to “Contributory Negligence” or to 
“Crossings” (titles not included in the pages of the index herewith reprinted ) 
you learn that questions of contributory negligence at crossings are indexed un- 
der “Railroads.” ‘The analysis prefixed to that topic (page 442) shows that the 
sections to be consulted are 81-84. On turning to such sections you find that 
§ 84 (page 444) contains references to annotations dealing with “Duty as to 
place and direction of observation,” of which the one most likely to aid you is 
in 37 L.R.A.(N.S.) 135 (reprint herewith, pages 445-457). 

Before examining it you recall that the circumstances relied upon by the de- 
fendant to establish contributory negligence are (1) that had the plaintiff stopped 
at a nearer point than he did, he might have seen the train and (2) that had 
he looked up over the top of the cars obstructing his view, he might have de- 
tected its approach; and that the extenuating circumstances tending to establish 
plaintiff's freedom from contributory negligence are (1) that he did stop to 
look at the customary place; (2) that he did not relax his observation on ap- 
proaching the crossing, but was taken by surprise by reason of the approach of 
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the train from a direction opposite to that trom which he had reason to expect 
it. The problem is to locate in the annotation cases involving these circum- 
stances. 

Note the last paragraph of subdivision I, stating: “Ordinarily it is for the 
jury to determine whether the traveler selected a proper place for making obser- 
vation, and otherwise exercised ordinary care for his own safety in approaching 
the crossing’’-—citing numerous cases; the second paragraph in subdivision II, 
stating the holding in Renwick v. New York C. R. Co. 36 N. Y. 152; the 
fourth paragraph in the same subdivision, stating the holding in Sprague v. 
Northern E. R. Co. 40 Mont. 481, 107 Pac. 412; and the statement in sub- 
division III (“Looking at the customary place”), that “a traveler cannot be 
declared negligent as a matter of law in the selection of a place to look for 
trains at crossings, where the place selected is the one customarily used by the 
public for that purpose, as such use is an indication that it is a place which would 
be selected by a person of ordinary care’—citing numerous cases. 

In subdivision VI, a (“Duty where view near track is obstructed”) note par- 
ticularly MacKay v. New. York C. R. Co. 95 N. Y. 75; and in subdivision 
VIII, a (“Direction for looking—in general’) the case of Weber v. New York 
C. & H. R. R. Co. 58 N. Y. 451; also the last paragraph of the subdivision; 
and in subdivision VIII, b (“Where greater danger is to be apprehended in one 
direction”) the case of Greenawaldt v. Lake Shore & N. R. Co. 165 Ind. 
290, 74 N. E. 1081. 

You are now in possession of sufficient authority to convince the court that 
the question of your client’s contributory negligence under the circumstances is 
for the jury, and hence that the defendant’s motion for a nonsuit should be 
denied. 
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METHOD OF FINDING THE LAW WITH THE AID OF THE 
L.R.A. COMPLETE DIGEST, WORD INDEX, CASES, AND 
ANNOTATIONS. 


Problem: ‘The grantee in a deed after receiving it took it back to the grantor 
and requested that his wife’s name be substituted for his own, whereupon the 
grantor erased the husband’s name and substituted that of his wife. In whom is 
the title, the grantor, the husband, or the wife? 

Method: ‘Turning to the title “Alteration of Instruments” in the L.R.A. 
Word Index, herewith reprinted (pages +61-464), note under the flush line 
“Deeds,” an indented line reading “Effect of changing name of grantee after 
delivery. Alteration of Instruments, § 16 1.” This reference is to the title 
“Alteration of Instruments” in the Complete L.R.A. Digest, a portion of which 
is reproduced herewith (pages 465-469). 

Section 16 1 states the holding in Carr v. Frye, L.R.A.1917E, 814, reprinted 
herewith page 470. ‘The word “annotated” in parenthesis at the end of the para- 
graph indicates that the point digested is the subject of annotation accompanying 
the case. 

Such case and annotation might also have been found by looking, in the Word 
Index title “Alteration of Instruments,” under the flush line “Effect of,” where 
reference is made to “Alteration of Instruments, $$ 16-22 in Digest and 88 6, 
7 in Index,’—the latter reference being to the ‘““Complete Index of all L.R.A. 
Notes.” 


Additional Problems wili be found on page 476. 
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A 
COMPLETE INDEX 


TO ALL 


LRA. NOTES 


Wl ReAe Ones hee tose 
1888-1918 


JMG, ak wes 7 iby li (Or 


IN ONE VOLUME AND ONE ALPHABETICAL 
ARRANGEMENT 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
ROCHESTER, N. Y. 
1919 


INDEX TO L.R.A. NOTES, 


RACE—cont’d 

Larceny by fraudulent race or game. 1 
L.R.A.(N.S.) 862; 20 L.R.A.(N.S.) 
1164; 42 L.R.A.(N.S.) 735. 

Intention to participate in fraudulent race 
as affecting right of one who was him- 
self defrauded. 5 L.R.A.(N.S.) 906. 

Municipal liability for failure to prevent. 
23 L.R.A.(N.S.) 641; 42 L.R.A.(N.S. 
862. 


§ 3. Mill race. 

Passing of, by grant of water power. 
L.R.A. 386. 

Creation of easement to use of mill race 
by conveyance of mill. 26 L.R.A.(N.S.) 
359; L.R.A.1915C, 352. 

Duty to maintain bridge over race way in- 
tersecting highway. 31 L.R.A.(N.S.) 
243, 
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—_——_3-o___—— 


RACE PREJUDICE. 
Libel or slander where “sting” is due to 


race prejudice or antagonism. L.R.A. 
1916E, 679. 


—_——$-@——___—_ 


RACE SEGREGATION. 


Separation of white or colored passengers, 
see CARRIERS, § 43. 


Validity of segregation statute or ordinance 
prohibiting persons of different race or 
color from living in same locality. 47 
L.R.A.(N.S.) 1087; L.R.A.1915D, 684; 
L.R.A.1918C, 220. 


Te nnIEEEEEEEEens cannci C oen EEE 


RACE WAY. 


See Race, § 3. 


= <p 


RADIATORS, 


As part of realty. 1B. R. C. 972, 


a 


RAFTS. 


Right to use stream for rafting logs, see 
Logs AND Loaeine, §§ 4-10. 


re 


RAFTSMEN. 


Right of third persons claiming under rafts- 
men to assert title as against owner. 
ray lbplageNa((INESS))) feel 

Consult also L.R.A. Digests of Cases. 
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RAGS. 
Power to regulate traffic in. 24 I.R.A.(N.S.) 
1168. 
——_9¢-o—__“_- 
RAILING. 
) 
| At dangerous places in highway, see HicuH- 
ways, § 73. 
——__3+@__—— 


RAILROAD AID. 
In general, see RArLRoaDs, § 26. 
Bonds for, see Bonps, § 20. 

Grant of land for, see Pusiic LANDs, § 5, 
a 
RAILROAD-AID GRANT, 

See Pusiic LANDS, § 5. 
a a 
RAILROAD CARS, 
See Cars. 
a 
RAILROAD COMMISSIONERS, 
See Pustic SERVICE COMMISSION. 
Jan ee 
RAILROAD HAZARD. 
What is within statutes abolishing fellow: 
servant rule. 18 L.R.A.(N.S.) 478; 
22 L.R.A.(N.S.) 969; 47 &.8.A.(N.S.) 
113. 


OO eee 


RAILROAD RELIEF ASSOCIATION. 
See RELIEF ASSOCIATIONS. 
pa Pr Ses 
RAILROADS. 
I. In generat, §§ 1, 2. 


. Franchises and charter rights; 
powers generally ; motive power, 


§$ 3-5. 

III. Lease; license; consolidation, §§ 
6-11. 

IV. Property; right of way; liens; 


mortgages; taxes, §§ 12-22, 
V. Location; relocation, § 23. 
VI. Construction, maintenance, 
equipment, §§ 24-42. 
a. In general, §§ 24, 265. 
b. Aid in construction, § 26. 
ec. Depots and stations; bridges, 
§§ 27, 28. 


and 
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RAILROADS, VI.—cont’d 
d. Crossings; cattle guards, $$ 
31-34, 
e. Sidings, spur tracks, and 
lateral roads, §§ 35, 86. 
f. Fences; gates, §§ 37-41. 
g. Diversion or obstruction of 
water, § 42. 
VII. Operation, §§ 48-87. 
a. Duty and liability of rail- 
road company, §§ 4838- 
78. 
. In general, §§ 48-45. 
. Liability generally, §§ 
46-50. 
. Liability for injuries to 
children, § 51. 

. Injuries to persons on or 
near track, §§ 52-57. 
Accidents at _ crossing, 
§§ 58-70. 

(a) In general, §§ 58- 

65, 
(b) Signals, §§ G66- 
69. 
(c) Flagmen; safety 
gates, § 70. 
G6. Speed, $$ 71, 72. 
7. Injuries to animals, §$§ 
73-76. 
&S. Fires, §§ 77, 78. 
b. Contributory negligence, §§ 
79-86. 
1. In general, § 79. 
2. Persons on or 
track, §$ SO. 
3. At crossing, §§ 81-84. 
33.Injuries to minors, § 
S4a. 
4. Injuries to animals, § 
85. 
5. As to fires, § 86. 
a Criminal liability of third 
persons for obstructing 
track, $ 87. 


R © WR 


6. 


near 


I. In general, 


§ 1. Generally. 

Electric railways, see ELecTRIC RAILWAYS. 

Elevated railroads, see ELrvaTEeD RAIL- 
ROADS. 

Interurban railroads, see INTERURBAN RAIL- 
ROADS. 

Private railroads, see PRIVATE RAILROADS, 

Street railways, see STREET RAILWAYS. 

Terminal railways, see TERMINAL RAIL- 
WAYS. 

As common carrier, see CARRIERS. 

Compulsory connection with sidetracks, see 
CARRIERS, § 149. 

Delegation of power as to, see CoNSTITU- 
TIONAL Law, § 17. 

Constitutionality of statutes as to, see Con- 
STITUTIONAL Law, § 142. 

Validity of contracts with railroad com- 
pany, see ConTrRACTS, § 95. 

Exercise of power of eminent domain by, 
see EMINENT DOMAIN. 

Taking railroad property for other public 
purpose, see EmineNT DomaIn, § 8. 


INDEX TO L.R.A. NOTES. 
“RAILROADS, I.—cont’d 


Injunction against, see INJUNCTION, §§ 66, 


Laying out highway across, see HigHways, 
§ 7. 

Use and obstruction of highway by, see 
Hicuways, IV. e. 

Lighting of streets and bridges by railroad 
company, see HIGHWAYS, § 55. 

Liability for injury by defective condition 
of highway crossing, see Hicuways, 
§ 88. 

Municipal liability for injury by acts or 
omissions of railroad company, see 
HIGHWAYS, § 63. 

Income of railroad company, see INCOME, 
g 4, 

Mandamus against railroad company, see 
MANDAMUS, § 15. 

Employees of, generally, see MASTER AND 
SERVANT. 

Fellow servants of employees of, see Mas- 
TER AND SERVANT, ITI. d. 

Unlawful combination of, 
AND COMBINATIONS, § 7. 


see MONOPOLY 


Liability for nuisance, see NUISANCES, 
§ 19. 

Railroad commission, see RAILROAD Com- 
MISSION, 


Receiver for, generally, see RECEIVERS. 

Liability of receiver, see RECEIVERS, §§ 15- 
21). 

Service of process on, see WRIT AND PRoc- 
ESS, II. c. 


Authority of officer or agent of railway com- 
pany to contract for services of other 
persons. L.R.A.1918F, 60-65. 

Right to place on private right of way. 
L.R.A.1918A, 263. 

Temporary railroad as violation of cove- 
nant against offensive trace or busi- 
ness. 9 L.R.A.(N.S.) 1039. 

Use for railroad purposes of squares, parks 
or commons as a diversion. 25 L.R.A. 
(N.S.) 980; 50 L.R.A.(N.S.) 465. 

Right of railroad, constructively liable for 
tort, to contribution or indemnity from 
one actually responsible for its commis- 


sion. 40 L.R.A.(N.S.) 1149. 

Railroad policemen as public officers. 36 
L.R.A.(N.S.) 882. 

Street or interurban railway as within 


statute abrogating fellow-servant rule. 
Ub gelasyA N TS) mealies 

Constitutionality of statute imposing pen- 
alty or added liability for failure to 
ay claim. 42 L.R.A.(N.S.) 102; 
DR.ALoT 7B, 929) 

Requiring connection or joint use of prop- 
erties of railroad companies as a tak- 
ing for which compensation must be 


made. 50 DL.R.A.(N.S.) 652; L.R.A. 
1916E, 759; L.R.A.1917H, 1083. 
Full crew acts. 49 L.R.A.(N.S.) 977. 


Existence of railroad right of way across 
land at time of conveyance as breach 
of covenants. 48 L.R.A.(N.S.) 619. 

Right of owner or lessee ‘of mineral in place 
to use surface for construction of rail- 
roads or tramways. 48 L.R.A.(N.S.) 
886. 


Begin with this book on every law question. 
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INDEX TO L.R.A. 


RAILROADS, VII. b, 3—cont’d 

§ 83. Duty to stop, look, and listen. 

On street car track, see STREET RAILWAYS, 
Sar 


Duty of children as to. L.R.A.1917F, 125. 

Duty to stop, look, and listen after enter- 
ing on first track. 17 L.R.A.(N.S.) 
505. 

Fright of team as excuse for omission to 
look and listen at railroad crossing. 21 
L.R.A.(N.S.) 415. 

Effect of pedestrian’s looking or failure to 
look before attempting to cross train 
standing on crossing. 13 L.R.A.(N.S.) 
1069. 

Duty of passenger embarking or disembark- 
ing at station to stop, look, and listen 
before crossing track at station to his 
train. 13 L.R.A.(N.S.) 620; 27 L.R.A. 

(N.S.) 128; 31 L.R.A.(N.S.) 338. 

Duty to look and listen before crossing in- 
terurban electric railway on company’s 
own right of way. 23 L.R.A.(N.S.) 
1224. 

Duty of traveler to stop, look, and listen 
upon approaching overhead or under- 
ground railroad crossings. 6 L.R.A. 
(N.S.) 150. 

Duty of traveler going upon railroad cross- 
ing when gates are open. 4 L.R.A. 
(N, S.) 521; L.R.A.1916E, 821. 

Failure to give customary signals as ex- 
cusing nonper formance of duty to look 
and listen. oo. RAL CNGS.)) 3ole 

Credibility and effect of testimony of per- 
son injured at a railroad crossing that 
he looked and listened where he must 
have detected the train had he looked 
or listened. UL.R.A.1915B, 140. 

Duty of driver of automobile as to stop- 
ping, looking, and listening. 46 
L.RvA.(N.S.) 702. 

Failure to look before crossing train stand- 

ing on @ crossing. 50 L.R.A.(N.S.) 
1013. 


§ 84. —duty as to place and direction 
of observation. 
Care required in selecting place for observa- 


TON. oie AS GNeSe) elas 

Distance. 37 L.R.A.(N.S.) 187. 

Looking at the customary place. 37 
L.R.A.(N.S.) 138. 

At a place dangerous in itself. 37 L.R.A. 
(N.S.) 138. 

Duty to look more than once. 37 L.R.A 


(N.S.) 138. 

Duty where view near track is obstructed. 
Bie (mia NA(UNES EN a 

When looking would have been useless. 37 


L.R.A.(N.S.) 145. 
Direction for looking. 37 L.R.A.(N.S.) 
146. 


Duty of driver of automobile where view 
is obstructed. 46 L.R.A.(N.S.) 705. 
Duty of driver who has traveled some dis- 
tanee parallel with track after looking 
for car, to look pee before crossing 
track. 21 L.R.A.(N.8.) 309. 

Consult also L.R.A. gee: of Cases. 


NOTES. 1145 


RAILROADS, VII. b—cont’d 


3%. Injuries to minors, 

§ 84a. Generally. 

Contributory negligence of children on or 
about railroad tracks. L.R.A.1917F, 
U3}. 


4. Injuries to animals, 


§ 85. Generally. 
Negligence of company, see supra, §§ 73--76. 


In case of injury to live stock by railroad 
operating along highway. L.R.A.1917E, 
770. 

Effect of contributory negligence of owner 
of stock getting on railroad track 
through defects in cattle guards. 36 
L.R.A.(N.S.) 1000. 

Effect of contributory negligence, where 
railroad company has failed to perform 
duty as to keeping cattle guards in 
proper condition. 36 L.R.A. (N. 5) Qe 
L.R.A.1915B, 134. 

Constitutionality of statutes excluding de- 
fense of contributory negligence and 
assumption of risk on failure of rail- 


road company to fence tracks and 
build cattle guards. 31 L.R.A.(N.S.) 
867. 


5. As to fires. 


§ 86. Generally. 
Negligence of company, see supra, §§ 77, 78. 


Duty of abutting owner to prevent accumu- 
lation of combustible materials near 
right of way. 12 L.R.A.(N.S.) 624. 

Duty of owner of property adjoining a rail- 
road right of way to protect it from 
fires set out by passing locomotives. 
12) LRVAC(N.S:)) 6265) 49) LR ASC NIS:) 
166. 


ce. Criminal liability of third persons 
for obstructing track, 


§ 87. Generally. 

Instigation to offense of obstructing rail- 
road track. 25 L.R.A. 345. 

Criminal liability of children for obstruct- 
ing railway track. 36 L.R.A. 208. 

Homicide by derailing railway train. 
LRA. 378. 

Cruel and unusual punishment for obstruct- 
ing railroad track. 35 L.R.A. 577. 


63 


———_$o@— aes 
RAILROAD SIDINGS, 

See Spur TRACKS AND SipiNnas, 

—-—____ 


RAILROAD TRESTLE. 


| Duty to avoid injury to person walking on 


69 L.R.A. 576. 


444 


This and following pages reprinted from L.R.A.(N.S.) 
Volume 37 


1911, 


ter-Mountain Min. Co. 56 Or. 578, 109 Pac. 
382. 

3. But when the chattel is affixed to the 
realty, the situation is changed as to the 
rights of a purchaser or an encumbrancer 
without notice of the terms of the agree- 
ment. ‘The condition of the agreement, be- 
ing unrecorded, is in the nature of a secret 
lien, which is contrary to the policy of the 
law, and where the machinery was sold for 
that purpose and was affixed, it became a 
fixture. This question is fully discussed 
and decided in the cases above cited. The 
query arises here as to plaintiff’s rights un- 
der the facts disclosed. It appears from 
the pleadings that this machinery was in- 
stalled in the building subsequent to the 
execution of the mortgage. Plaintiff there- 
fore is not a subsequent purchaser for val- 
ue, and cannot complain of the terms of the 
sale of the chattel by which the title is 
retained by the vendor. By the act of 1909 
(Laws 1909, p. 237; L. O. L. § 7414), it 
is now necessary to file notice of sale, but 
is not applicable to this case. 

This question was discussed in Alberson 
v. Elk Creek Min. Co. supra, where the 
lessee under a contract to purchase had 
placed fixtures upon the property of the 
lessor subject to a chattel mortgage. It 
was there contended that after forfeiture 
of the lessee’s right to purchase, the fix- 
tures became the property of the original 
owner of the mine, and the court say: 
“Now, going back to the election to pur- 
ehase, when that was done, the property 
became a part of the freehold in the status 
it had then assumed, the owners paid noth- 


ing of value for it, and it is difficult to see | 


how a forfeiture could give them the stand- 
ing of a purchaser in good faith. We are 
satisfied that it could have no such ef- 
fect.” The rule in all such eases is that, 
to preclude the vendor from claiming the 
chattel under such an agreement, the own- 
er of the realty must have been a purchas- 
er thereof for value subsequent to the an- 
nexation of the fixture, and without no- 
tice that the vendor retained the title. 
Landigan vy. Mayer, 32 Or. 245, 67 Am. St. 
Rep. 521, 51 Pac. 649, Union Bank & T. 
Co. v. Fred W. Wolf Co. 114 Tenn. 255, 
108 Am. St. Rep. 903, 86 S. W. 310, to 
which case there is an exhaustive note in 
4 A. & E. Ann. Cas. 1073, where the rule 
is stated: ‘That, in the absence of no- 
tice, a subsequent purchaser or mortgagee 
of the land is not bound by an agreement 
between ‘the owner of the land and one from 
whom he purchases chattels, that such chat- 
tels, though annexed to the realty, shall re- 
tain their character as personalty, and that 
the title to them shall remain in the seller 
until he has heen paid for them.” In Bos- 
37 L.R.A.(N-S.) 


BLANCHARD v. EUREKA PLANING MILL CO. 


135 


Safe-Deposit & T. Co. v. Bankers’ & M. 
Teleg. Co. (C. C.) 36 Fed. 297, referring 
to telegraph wires stretched upon poles on 
the railroad right of way, which was sub- 
ject to mortgage, it is said: ‘With respect 
to this class of property, the parties in in- 
terest may agree that it shall remain per- 
sonalty, subject to be removed; and such 
an agreement determines the real character 
as against an existing mortgage.” To the 
same effect are Brand v. McMahon, 38 N. 
Y. S. R. 576, 15 N. Y. Supp. 39; Padgett v. 
Cleveland, 33 S. C. 339, 11 S. E. 1069; 
Tifft v. Horton, 53 N. Y. 377, 138 Am. Rep. 
537. 

In this case plaintiff is not a purchaser 
for value, or mortgagee of the property sub- 
sequent to the annexation of the fixtures, 
and the title of the defendants thereto is 
unaffected by the mortgage. 

The decree of the lower court will be re- 
versed, and the suit dismissed. 


McBride, J., took no part in the deci- 
sion of this case. 


NEBRASKA SUPREME COURT. 


MAGGIE WALLENBURG 
Vv 


MISSOURI PACIFIC RAILWAY COL- 
PANY, Appt. 


(86 Neb. 642, 126 N. W. 289.) 


Railroad — pedestrian at crossing — 
duty to look at most advantageous 
point. 

1. It is the duty of a pedestrian upon a 
highway, in approaching a railway cross- 
ing, to look and listen for moving trains 
before attempting to cross the railway; but 
if he does so, he is not necessarily negli- 
gent because he did not look at the most 
advantageous point, and where, if he had 
taken heed, he probably would have seen an 
oncoming train, and avoided injury. 


Headnotes by koor, J. 


Note. — Duty of traveler approaching 
railway crossing as to place and direc- 
tion of observation. 


I. Care required in selecting place for 
observation, 136. 
IJ. Distance, 137. 
III. Looking at the customary place, 138, 
IV. At a place dangerous in itself, 138. 
V. Duty to look more than once. 
a. In general, 138. 
b. Circumstances making failure 
to look again negligence, 139. 
c. Circumstances under which fail- 


ure to look again was not 
. negligence as matter of law, 
140, 
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136 NEBRASKA SUPREME COURT. ; APE., 


Trial -— inapplicable instructions —|to recover damages for personal injuries 
duty to give. alleged to have been caused by defendant’s 
2. Instructions not applicable to the evi- | negligence. Affirmed. 

dence should not be given, although they The facts are stated in the opinion. 

may state correct abstract principles of Messrs. James W. Orr, B. P. Waggen- 


Jaws : ‘ : er, and Francis A. Brogan, for appellant: 
Same — verdict — inconsistent special The defendant is not liable, since, if the 


ine cae orks Wey of a jury can plaintiff had looked at any time after she 
be reconciled 2 a general verdict and the | Was within 37 feet of the crossing, she must 


relevant evidence in the record, the verdict | have seen and known of the approach of 


will control. defendant’s train in time to have averted 
: the accident complained of. 

(Barnes, J., dissents.) Chicago, B. & Q. R. Co. v. Yost, 61 Neb. 

(April 23, 1910.) 530, 85 N. W. 561; Gehring v. Atlantic 


City R. Co. 75 N. J. L. 490, 14 LRA. 

PPEAL by defendant from a judgment | (N.S.) 312, 68 Atl. 61; Philadelphia & R. 
A of the District Court for Douglas Coun- | R. Co. v. Peebles, 14 C. C. A. 555, 28 U.S. 
ty in plaintifl’s favor in an action brought App. 405, 67 Fed. 591; Louisville & N. R. 


VI. Duty where view near track is ob-,St. J. & C. B. R. Co. 98 Mo. 183, 11 S. W. 


structed. 569; Gulf, C. & S. F. R. Co. v. Younger, — 

a. In general, 142. Tex. Civ. App. —, 40 S. W. 423), the place 

b. By a passing train, 143. selected must be such that the observation 

ce. By smoke from another train, ! will be reasonably effective (Fitzhugh v. 

144, Boston & M. R. Co. 195 Mass. 202, 80 N. EB. 

d. Duty to go ahead of team to | 792; McCanna v. New England R. Co. 20 

look, 144. R. I. 489, 39 Atl. 891; Washington South- 

VII. When looking would have been use-|ern R. Co. v. Lacey, 94 Va. 460, 26 S. E. 
less, 145. 834; Stokes v. Southern R. Co. 104 Va. 


VIII. Direction for looking. 
a. In general, 146. 
b. Where greater danger is to be 
apprehended from one direc- 
tion, 147. 
c. Where a second train or car fol- 
lows the first on the same 
track, 147. 


817, 52 S. E. 855; Bates v. San Pedro, L. A. 
& 8S. L. R. Co. — Utah, —, 114 Pac. 527). 
Thus, in Wojochoski v. Central R. Co. 
10 Pa. Super. Ct. 469, it was held to be 
negligence for a driver after stopping at a 
place where he could not see, to pass with- 
out looking a point with which he was 
familiar, where he could have seen. 

In Missouri, K. & T. R. Co. v. Jenkins, 
79 Kan. 17, 98 Pac. 208, where plaintiff 
stood in the rear of his wagon, where he 
could not see the train until his horses were 
on the track, when by standing in the front 
of the wagon he could have seen it in time, 
it was held that he assumed the additional 
duty of stopping to look, and was negligent 
in failing to do so. 

In Turner v. Hannibal & St. J. R. Co. 74 
Mo. 602, a traveler was held to be guilty of 
contributory negligence where the only 
place he looked was 20 yards from the 
track, where there was an obstruction, there 
being plenty of opportunity for seeing the 
train before that. 

And it was held to be negligence as mat- 
ter of law for a driver, after looking from 
a point where he could see but 300 feet of 
the track, to hurry his team across without 
again looking, when he could have taken a 
position giving him a view for half a mile. 
Atchison, T, & S. F. R. Co. v. Booth, 53 Ill. 
App. 303. 

But whether plaintiff, who stopped and 
listened 79 feet from the track, where the 
making observations before going upon aj view was obstructed, was negligent in not 
railroad crossing (Baltimore & O. S. W. R.| looking through an opening in the trees 
Co. v. Rosborough, 40 Ind. App. 14, 80 N. B.| 199 feet from the track, was held in Nash 
869; Grand Trunk Western R. Co. .v.| v. New York C. & H. R. BR. Co. 28 N. Y. 
Reynolds, —'Ind. App. —, 90 N. E. 94; | Week. Dig. 572, 1 N. Y. Supp. 269, to be a 
Defrieze v. Illinois C. R. Co. — Iowa, —, question for the jury. 


94 N. W. 505; Moberly v. Kansas City, And ordinarily it is for the jury to de- 
37 L.R.A.(N.S.) 446 


As to the care required of a driver of 
an automobile at railroad crossings, see 
New York C. & H. R. R. Co. v. Maidment, 
21 L.R.A.(N.S.) 794, and Brommer v. Penn- 
sylvania R. Co. 29 L.R.A.(N.S.) 924, and 
the notes appended thereto. Also see Dick- 
inson v. Erie R. Co. — N. J. —, post, 150, 
81 Atl. 104. 

For the effect of a flagman’s signal to 
proceed upon the duty of one approaching 
a crossing, see Union P. R. Co. v. Rose- 
water, 15 L.R.A.(N.S.) 803, and note. 

For fright of a team as an excuse for 
omission to look and listen at railroad 
crossings, see Sarles vy. Chicago, M. & St. P. 
R. Co. 21 L.R.A.(N.S.) 415, and note. 

As to the right of one about to cross 
railroad track to rely upon train schedules, 
see Schwartz v. Mineral Range R. Co. 17 
L.R.A.(N.S.) 1253, and note. 


I, Care required in selecting place for 
observation. 


While ordinary care is all that is required 
in the selection of the time and place for 


ee 
SSS SS eee 


1910. 


Co. v. Richards, 100 Ala. 365, 13 So. 944; 
Chicago, B. & Q. R. Co. v. Lee, 68 Ill. 576; 
Chicago, B. & Q. R. Co. v. Harwood, 80 
Ill. 88; Louisville, N. A. & C. R. Co. v. 
Stommel, 126 Ind. 35, 25 N. E. 863; Artz 
v. Chicago, R. I. & P. R. Co. 34 Iowa, 153; 
Sala v. Chicago, R. I. & P. R. Co. 85 Iowa, 
678, 52 N. W. 664; Brown v. Texas & 
Pe Re Cones 2 eluaeA nna oD Omen Amr St. 
Rep. 374, 7 So. 682; Union R. Co. v. 
State, 72 Md. 153, 19 Atl. 449; Grostick v. 
Detroit, L. & N. R. Co. 90 Mich. 594, 51 
N. W. 667; Braudy v. Detroit, G. H. & 
M. R. Co. 107 Mich. 100, 64 N. W. 1056; 
Groner v. Delaware & H. Canal Co. 153 Pa. 
390, 26 Atl. 7; Gangawer v. Philadelphia & 
R. R. Co. 168 Pa. 265, 32 Atl. 21; Seamans 
v. Delaware, L. & W. R. Co. 174 Pa. 421, 


termine whether the traveler selected a 
proper place for making observation, and 
otherwise exercised ordinary care for his 
own safety, in approaching a crossing. 
Chicago, B. & Q. R. Co. v. Pollock, 195 
Ill. 156, 62 N. E. 831, affirmed in 93 Ill. 
App. 483; Lake Shore & M. S. R. Co. v. 
Anthony, 12 Ind. App. 126, 38 N. E. 831; 
Nosler v. Chicago, B. & Q. R. Co. 73 Iowa, 
268, 34 N. W. 850; Case v. Chicago G. W. R. 
Co. 147 Iowa, 747, 126 N. W. 1037; Greany 
v. Long Island R. Co. 101 N. Y. 419, 5 N. 
EK. 425; Wheeling & L. E. R. Co. v. Parker, 
29 Ohio C. C. 1; McNeal v. Pittsburg & W. 
R. Co. 131 Pa. 184, 18 Atl. 1026; Bare v. 
Pennsylvania R. Co. 135 Pa. 95, 19 Atl. 
935; Ellis v. Lake Shore & M.S. R. Co. 188 
Pa. 506, 21 Am. St. Rep. 914, 21 Atl. 140; 
Urias v. Pennsylvania R. Co. 152 Pa. 326, 
25 Atl. 566; McGill v. Pittsburgh & W. R. 
Co. 152 Pa. 331, 25 Atl. 540; Whitman v. 
Pennsylvania R. Co. 156 Pa. 175, 27 Atl. 
290; Pennsylvania & N. Y. Canal & R. Co. 
v. Huff, 6 Sadler (Pa.) 60, 8 Atl. 789; 
Lehigh & W. Coal Co. v. Lear, 6 Sadler 
(Pa.) 272, 9 Atl. 267. 


a 


II. Distance. 


It is not ordinarily possible to affirm the 
precise number of feet from the crossing at 
which a traveler must look and listen, the 
test being ordinary care in selecting the 
place. Antonian v. Southern P. Co. 9 Cal. 
App. 718, 100 Pac. 877; Malott v. Haw- 
kins, 159 Ind. 127, 63 N. E. 308; Chicago, 
I. & L. R. Co. v. Turner, 33 Ind. App. 264, 
69 N. E. 484. 

Thus, it was held not to be negligence 
per se, where plaintiff stopped, looked, and 
listened at a point from 4 to 6 rods from 
the track, and then drove on, looking from 
right to left, although he might have been 
able to see the train had he stopped at a 
nearer point. Renwick v. New York C. R. 
Co. 36 N. Y. 182. 

In Lynch v. Northern P. R. Co. 16 C. C. 
A. 151, 29 U. S. App. 664, 69 Fed. 86, af- 
firmed without opinion in 176 U. S. 701, 43 
L. ed. 1185, 19 Sup. Ct. Rep. 878, where 
plaintiff looked when 36 feet from the track, 
37 L.R.A.(N.S.), 
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34 Atl. 568; Galveston, H. & S. A. R. Co. 
v. Kutac, 72 Tex. 643, 11 S. W. 127; Bates 
v. New York C. & H. R. R. Co. 84 Hun, 
287, 32 N. Y. Supp. 337; Aiken v. Pennsyl- 
vania R. Co. 130 Pa. 380, 17 Am. St. Rep. 
775, 18 Atl. 619; Schaefert v. Chicago, M. 
& St. P. R. Co. 62 Iowa, 624, 17 N. W. 893; 
Nosler v. Chicago, B. & Q. R. Co. 73 Iowa, 
268, 34 N. W. 850; Hinkle v. Richmond & 
D. R. Co. 109 N. C. 472, 26 Am. St. Rep. 
581, 13 S. E. 884; Hajsek v. Chicago, B. & 
Q. R. Co. 5 Neb. (Unof.) 67, 97 N. W. 327. 

Messrs. McCoy & Olmsted, for ap- 
pellee: 

It is not negligence per se, for a traveler 
to fail to look and listen, but such fact is 
some evidence, like other evidence, to go 
to the jury, to enable it to determine, in 


it was held to be for the jury to say if he 
was negligent in not looking sooner, there 
being a good view at any point within 200 
feet of the track. 

In Sprague v. Northern P. R. Co. 40 
Mont. 481, 107 Pac. 412, it was held to be for 
the jury to determine whether plaintiff was 
negligent, where he stopped and listened 
from 100 to 300 feet from the crossing, 
there being an obstruction of view till with- 
in 10 or 20 feet from the track, and made 
every effort to avoid the train as soon as it 
could be discovered. 

But the fact that one does not look for 
trains at the instant of stepping on the 
track is held not conclusive of a want of 
due care, in Plummer v. Eastern R. Co. 73 
Me. 591. 

In Burns vy. Louisville & N. R. Co. 136 
Ala. 522, 33 So. 891, it was held to be 
negligence for a pedestrian to stop so near 
the track, after passing obstructing cars, 
that he was struck by the pilot beam of an 
engine before having time to look in both 
directions. 

However, the traveler must bear in mind 
that trains move much faster than horses, 
and not rest content with an observation 
made at a considerable distance from the 
crossing. Day v. Boston & M. R. Co. 96 
Me. 207, 90 Am. St. Rep. 335, 52 Atl. 
Cifale 

Thus, in New York, C. & St. L. R. Co. v. 
Kistler, 66 Ohio St. 326, 64 N. E. 130, the 
court says: ‘The looking should usually be 
just before going upon the crossing, or so 
near as to enable the person to get across 
in safety at the speed he is going before a 
train within the range of his view of the 
track, going at the usual speed of fast 
trains, would reach the crossing. There 
should be such looking before going upon 
the track, even though there was a looking 
farther away when no train was seen ap- 
proaching.” 

And in some cases it is held to be con- 
tributory negligence to look only at so great 
a distance that a train could cover the track 
observable before the traveler could cross. 
Central R. Co. v. Foshee, 125 Ala. 212, 27 
So. 1006; Louisville & N. R. Co. v. Calvert, 
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the light of all the circumstances, whether 
the traveler’s conduct was careful or negli- 
gent. 

Nilson v. Chicago, B. & Q. R. Co. 84 Neb. 
594, 121 N. W. 1128; Henry v. Cleveland, 
Cc. C. & St. L. R. Co. 236 Ill. 219, 86 N. E. 
231; Winn v. Cleveland, C. C. & St. L. 
R. Co. 239 Tl. 132, 87 N. E. 954. 

A traveler is not obliged to be constantly 
looking and listening up to the moment of 
crossing, as that would require the traveler 
to assume that the company might be neg- 
ligent, and require him to look out for and 
avoid the company’s possible negligence, and 
would exact of the traveler more than rea- 
sonable or ordinary care, and in fact make 
him an insurer of his own safety. 

Campbell v. Chicago G. W. R. Co. 108 


NEBRASKA SUPREME COURT. 


APR., 


Minn. 104, 28 L.R.A.(N.S.) 346, 133 Am. 
St. Rep. 417, 121 N. W. 429; Bonnell v. 
Delaware, L. & W. R. Co. 39 N. J. L. 189. 

The law does not fix any specific point 
or place from which the traveler must look. 

Elliott, Railroads, § 1166 (a). 

Looking negatives the idea of negligence, 
and it is therefore for the jury to deter- 
mine whether the looking was from a rea- 
sonable distance and place. 

Calhoun v. Pennsylvania R. Co. 223 Pa. 
298, 72 Atl. 556; Antonian v. Southern 
P. R. Co. 9 Cal. App. 718, 100 Pac. 877. 

Where the plaintiff, when within a rea- 
sonable distance from the track, and hav- 
ing a view for a reasonable distance both 
ways of the track, both looks and listens 
for a train, but, because of a curve in the 


— Ala. —, 55 So. 812; Winter v. New 
York & LD Bl] R; Co. 66 N. J. L677, 90 
Atl. 339. 


III. Looking at the customary place. 


A traveler cannot be declared negligent 
as matter of law in the selection of a place 
to look for trains at crossings, where the 
place selected is the one customarily used 
by the public for that purpose, as such use 
is an indication that it is a place which 
would be selected by a person of ordinary 
eare. Cookson v. Pittsburg & W. R. Co. 
179 Pa. 184, 36 Atl. 194; Muckinhaupt v. 
Erie R. Co. 196 Pa. 213, 46 Atl. 364; New- 
man v. Delaware, L. & W. R. Co. 203 Pa. 
530, 53 Atl. 545; Messinger v. Pennsyl- 
vania R. Co. 215 Pa. 497, 114 Am. St. Rep. 
970, 64 Atl. 682; Calhoun v. Pennsylvania 
R. Co. 223 Pa. 298, 72 Atl. 556; Toban v. 
Lehigh & W. Coal Co, 24 Pa. Super. Ct. 
475; Fry v. Pennsylvania R. Co. 24 Pa. 
Super. Ct. 147; Erie R. Co. v. Hanna, 103 C. 
C. A. 227, 179 Fed. 669; Baltimore & O. R. 
Co. v. Coppock, 103 C. C. A. 86, 179 Fed. 
682, affirming 174 Fed. 264, 


IV. At a place dangerous in itself. 


It is not a traveler’s duty to stop, look, 
and listen at a point so near the track as 
to be dangerous in itself. Chesapeake & O. 
R. Co. v. Steele, 29 C. C. A. 81, 54 U. S. 
App. 550, 84 Fed. 93; Cookson v. Pitts- 
burg & W. R. Co. 179 Pa. 184, 36 Atl. 194. 

AMOS she, Tig IBONCh Il, Wil, te wSh dk, (Oley 
v. Hitt, 76 Ark. 227, 88 S. W. 908, 990, 
it was held that it was not negligence as 
matter of law for a traveler to fail to look 
and listen after passing an _ obstruction, 
where the team would be on the track be- 
fore the driver passed the obstruction suf- 
ficiently for him to see the train. 

And, conversely, it was held in Killian 
v. Chicago, M. & St. P. R. Co. 86 Mo. App. 
473, where plaintiff drove out on the first 
track, and then stopped to look and listen 
for trains, when he was injured by his 
horse becoming frightened by an engine run 
in front of it without signals, that he was 
87 L.R.A.(N.S.) 


negligent in not stopping and listening be- 
fore going upon the first track. 


V. Duty to look more than once. 


a. In general, 


It may be stated as a general rule that 
the duty to look before crossing a railway 
track is not discharged by looking only 
once, but that it is a continuing duty. 
Louisville & N. R. Co. v. Calvert, — Ala. 
—, 55 So. 812; Moberly v. Kansas City, St. 
J. & C. B. R. Co. 98 Mo. 183, 11 8S. W. 569; 
Kelsay v. Missouri P. R. Co. 129 Mo. 362, 
30 S. W. 339; Gangawer v. Philadelphia & 
R. R. Co. 168 Pa. 265, 32 Atl. 21; Muckin- 
haupt v. Erie R. Co. 196 Pa. 213, 46 Atl. 
364; Walsh v. Pennsylvania R. Co. 222 Pa. 
162, 70 Atl. 1088; Southern R. Co. v. Jones, 
106 Va. 412, 56 S. E. 155; Chesapeake & O. 
R. Co. v. Hall, 109 Va. 296, 63 S. E. 1007. 

And this duty must be observed until 
danger is past (St. Louis & S. F. R. Co. 
vy. Crabtree, 69 Ark. 134, 62 S. W. 64; 
St. Louis, I. M. & S. R. Co. v. Johnson, 74 
Ark. 372, 86 S. W. 282; Griffie v. St. Louis, 
I. M. & S. R. Co. 80 Ark. 186, 96 S. W. 
750; Chicago, R. I. & P. R. Co. v. Batsel, — 
Ark. —, 140 S. W. 726), unless there are 
exculpatory circumstances (St. Louis, I. M. 
& S. R. Co. v. Hitt, 76 Ark. 224, 88 S. W. 
911; Stevens v. Missouri P. R. Co. 67 Mo. 
App. 356). 

But in Defrieze v. Illinois C. R. Co. — 
Iowa, —, 94 N. W. 505, it is held that a 
traveler on the highway is net required to 
keep a constant lookout for trains. 

In Winey v. Chicago, M. & St. P. R. Co. 
92 Iowa, 622, 61 N. W. 218, an instruction 
that it is his duty to look and listen at all 
points in his passage is held to be er- 
roneous and ground for reversal. 

And in Kain vy. New York & N. HE. R. 
Cor 20UN Wo Sh ooleeo Nas YouSupperciille 
it was held that the court could not say as 
matter of law that a driver was negligent 
in failing to see a train which could have 
been seen at 200 feet until it was within 
100 feet, it requiring but three seconds for 
it to travel the intervening distance. 
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track or other obstructions, neither sees nor 
hears one, the train being out of sight 
and hearing, and, believing and judging it 
safe to go on across the track, proceeds to 
do so, still listening, but using his eyes in 
walking to keep from stumbling or falling, 
and the train suddenly at high and unlaw- 
ful speed comes around the curve or from 
behind the obstructions, unknown to him, 
and, without blowing the whistle or ring- 
ing the bell or checking its speed, ap- 
proaches the crossing and runs him down, 
the question of contributory negligence is 
for the jury. 

Farrell v. Erie R. Co. 70 C. C. A. 396, 
LOS wed Sem Sua eOUIsm dose eh RalGom sve 
Barker, 172 U. S. 643, 43 L. ed. 1181, 19 
Sup. Ct. Rep. 879, affirmed in 23 C. C. A. 


b. Circumstances making failure to 
look again negligence. 


in the following cases it was held to be 
contributory negligence to fail to look 
again where the only observation made by 
the traveler was at a point: 

—about 12 feet from the track, after 
which he gave his attention to a switch 
engine for a minute or two. Pyle v. Clark, 
75 Fed. 644, affirmed in 25 C. C. A. 190, 49 
U. S. App. 260, 79 Fed. 744; 

—where the view was partially obstruct- 
ed, plaintiff being on foot and there being 
an unobstructed view 7 feet from the track. 
Chicago G. W. R. Co. v. Smith, 73 C. C. 
A. 164, 141 Fed. 930; 

—15 feet from the track, after which he 
walked diagonally across it. Horan v. 
Boston & M. R. Co. 106 C. C. A. 105, 183 
Fed. 559; 

—125 paces from the track, where ob- 
servation just before going on the track 
would have been effective. Central R. Co. 
v. Barnett, 151 Ala. 407, 44 So. 392; 

—30 feet from the track, where he had a 
view for 800 feet, he being on foot. Green 
v. Los Angeles Terminal R. Co. 143 Cal. 31, 
101 Am. St. Rep. 68, 76 Pac. 724, reversing 
on rehearing, — Cal. —, 69 Pac. 694; 

—100 feet from the crossing, the view 
along the track increasing as he approached 
it, although he relied on the absence of the 
flagman as an indication of safety. Smith 
v. Wabash R. Co. 141 Ind. 92, 40 N. E. 270; 

—hbefore passing an intervening obstruc- 
tion on foot. Cleveland, C. C. & St. L. R. 
Co. y. Lynn, 171 Ind. 589, 85 N. E. 999, 86 
N. E. 1017; 

—270 feet and again at 60 feet from 
the track, where the view was obstructed, 
when at 25 feet a view of the track for 700 
feet could have been had. Aurelius v. Lake 
Erie & W. R. Co. 19 Ind. App. 584, 49 N. 
E. 857; 

—200 feet from the track. Baltimore & 
O. R. Co. v. Reynolds, 33 Ind. App. 219, 71 
N. EH. 250; 

—300 feet from the track, where the 
view was obstructed, and a good view could 
have been obtained at 80 feet. Schaefert v. 
37 L.R.A.(N.S.) 

29 
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475, 40 U. S. App. 739, 77 Fed. 810; Texas 
& PB. R. Co. v. Cody, 166 U.S. 606) 41 i: 
ed. 1132, 17 Sup. Ct. Rep. 703; Baltimore 
& P. K. Co. v. Landrigan, 191 U. S. 46i, 
48 L. ed. 262, 24 Sup. Ct. Rep. 137; Chica- 
go, B. & Q. R. Co. v. Pollard, 53 Neb. 730, 
74 N. W. 331; Kafka v. Union Stock Yards 
Co. 78 Neb. 140, 110 N. W. 672; Chicago, St. 
P. M. & O. R. Co. v. Lagerkrans, 65 Neb. 
566, 91 N. W. 358, 95 N. W. 2; Union P. 
R. Co. v. Elliott, 54 Neb. 299, 74 N. W. 
627; Zelenka v. Union Stock Yards Co. 
82 Neb. 511, 118 N. W. 103; Chicago,: B. 
& Q. R. Co. v. Harley, 74 Neb. 462, 104 
N. W. 862; Williams v. Chicago, B. & Q. 
R. Co. 78 Neb. 695, 14 L.R.A.(N.S.) 1224, 
111 N. W. 596, 113 N. W. 791; Hartman 
v. Chicago G. W. R. Co. 132 Iowa, 582, 110 


Chicago, M. & St. P. R. Co. 62 Iowa, 624, 
17 N. W. 893; 

—111 feet from the track, when, by look- 
ing at any point within 100 feet of the 
track, she could have seen the train. 
Atchison, T. & S, R. Co. v. Holland, 60 Kan. 
209) 56; Pac. 6; 

—35 feet from the track, where he had a 
view of 465 feet, though his view thereafter 
was not obstructed for 500 to 1,000 feet. 
Chicago, R. I. & P. R. Co. v. Wheelbarger, 
75 Kan. 811, 88 Pac. 531; 
about 130 feet from the crossing, where 
he could see but 250 feet of the track, and 
after the regular car passed he drove on 
without again looking, and was struck by 
an extra car. Hatcher v. McDermott, 103 
Md. 78, 63 Atl. 214; 

—100 feet from the track, after which 
she drove past an obstruction without 
again looking, though an opportunity was 
afforded 20 feet from the track. Shufelt 
v. Flint & P. M. R. Co. 96 Mich. 327, 55 
N. W. 1013; 

—93 feet from a diagonal crossing, after 
which he drove on, telling his fifteen-year- 
old daughter to keep watch, and was struck 
by a train which could have been seen in 
time to be avoided, had either been looking. 
Tucker v. Chicago & G. T. R. Co. 122 Mick. 
149, 80 N. W. 984; 

—50 to 100 feet from the crossing, ex- 
cept such as was made by a companion 
through the small glass in the back of the 
buggy top from which he could see but a 
few rods of the track. Proper v. Lake 
Shore & M. S. R. Co. 186 Mich. 352, 99 
N. W. 283; 

—yjust before starting to cross, when he 
had a clear view for 500 feet, aiter which 
he started to cross diagonally, walking 
about 50 feet before he was struck. Sand- 
berg v. St. Paul & D. R. Co. 80 Minn. 442, 
83 N. W. 411; 

—40 feet from the track, the court say- 
ing: “With the view east obstructed by 
houses, shrubbery, embankments, and box 
ears, it was his imperative duty to vigi- 
lantly observe from every available point 
the approaching train.” Jobe v. Memphis 
& C. R. Co. 71 Miss. 734, 15 So. 129; 
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N. W. 10; Rader v. Louisville & N. R. Co. 
126 Ky. 722, 104 S. W. 774; Louisville & 
N. R. Co. vy. McNary, 128 Ky. 408, 17 
L.R.A.(N.S.) 224, 129 Am. St. Rep. 308, 
108 S. W. 898; Stearns v. Boston & M. R. 
Co: 75UN. H. 405 7) Atle 21; “Boyd v.i8t- 
Louis Southwestern R. Co. 101 Tex. 411, 
108 S. W. 818; Gorson v. Atlantic City R. 
Co. 77 N. J. Wi. 264, 72) Atl. 1; Cleveland, 
C. C. & St. L. R. Co. v. Lynn, 171 Ind. 589, 
85 N. E. 999, 86 N. EB. 1017; Nichols v. 
Chicago, B. & Q. R. Co. 44 Colo. 501, 98 
Pac. 808; Stewart v. Omaha & C. B. Street 
R. Co. 83 Neb. 97, 118 N. W. 1106; Ward 
v. Marshalltown Light, P. & R. Co. 132 
Iowa, 578, 108 N. W. 323; Detroit United 
R. Co. v. Nichols, 91 C. C. A. 257, 165 Fed. 
289; Baltimore & O. S. W. R. Co. v. Ros- 
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borough, 40 Ind. App. 14, 80 N. E. 869; 
Serano v. New York C. & H. R. R. Co. 188 
N. Y. 156, 117 Am. St. Rep. 833, 80 N. E. 
1025; Zwack v. New York, L. HE. & W. R. 
Co. 160 N. Y. 362, 54 N. E. 785; Fitzhugh 
v. Boston & M. R. Co. 195 Mass. 202, 80 
N. E. 792; Hicks v. New York, N. H. & H. 
R. Co. 164 Mass. 424, 49 Am. St. Rep. 471, 
41 N. E. 721; Brusseau v. New York, N. H. 
& H. R. Co. 187 Mass. 84, 72 N. E. 348; 
Evensen v. Lexington & B. Street R. Co. 
187 Mass. 77, 72 N. E. 355; Clark v. Bos- 
ton & M. R. Co. 164 Mass, 434, 41 N. E. 
666; Chicago, R. I. & P. R. Co. v. Hansen, 
78 Kan. 278, 96 Pac. 668; Chicago, R. I. & 
P. R. Co. v. Clinkenbeard, 77 Kan. 481, 94 
Pac. 1001; Johnson v. Southern P. R. Co. 
154 Cal. 285, 97 Pac. 520; Martin v. South- 


—200 feet from the track, where obstruc- 
tions prevented a view, there being a clear 
view of the track at any point within 25 
feet thereof. Kelsay v. Missouri P. R. Co. 
129 Mo. 362, 30 S. W. 339; 

—at some distance from the track, there 
being a nearer point where the train could 
easily have been seen in time to avoid it. 
Pennsylvania R. Co. v. Righter, 42 N. J. 
L. 180; 

—20 feet from the track, though he was 
delayed on the track by his bicycle becom- 
ing stuck. Gehring v. Atlantic City R. Co. 
75 N. J. L. 490, 14 L.R.A.(N.S.) 312, 68 
Atle Gils; 

—15 feet from the track, where he could 
see about 40 yards, after which he started 
to cross on foot. Moore v. New York C. & 
Tale 1s Teo (Cy. 2 ING 8G (Sh IRs CRS A INI Nec 
Supp. 205; 

—200 feet from the track, where he 
could have seen the train from one half to 
one mile, although he might have seen it at 
a point 60 feet from the crossing. Cleve- 
land, C. C. & I. R. Co. v. Elliott, 28 Ohio 
St. 340; 

—where she could see only 41 feet of the 
track, she being on foot. Derk v. North- 
ern C. R. Co. 164 Pa. 243, 30 Atl. 231; 

—290 feet from the crossing, although 
the track could be seen for 500 feet. Plum- 
mer v. New York & H. R. R. Co. 168 Pa. 
62, 31 Atl. 887; 

—330 feet away, though between there 
and the track there were several places 
where the train could have been seen. 
Gleim v. Harris, 181 Pa. 387, 37 Atl. 515; 

—300 feet from the track, though the 


view was unobstructed for 3,675 feet. Born | 


v. Philadelphia & R. R. Co. 198 Pa. 409, 48 
Atl. 263; 

—125 feet from the track, though his 
wagon curtains were down, and it was rain- 
ing hard, and his view was obstructed till 
he reached the tracks. Knox v. Philadel- 
phia & R. R. Co. 202 Pa. 504, 52 Atl. 90; 

—hbefore passing an obstruction, if there 
was a safe place to look after passing it. 
Newman v. Delaware, L. & W. R. Co. 203 
Pa. 530, 53 Atl. 345; 

—20 feet from the track, where there 
é7 L.R.A.(N.S.) 


was a view for 300 feet, except to watch 
safety gates at a crossing about 200 feet 
distant. Harvey v. Erie R. Co. 210 Pa. 95, 
59 Atl. 691. 

—105 feet from the track, where the view 
was obstructed, views for 500 feet at 30 
feet, and for 1,000 feet at 10 feet, being ob- 
tainable. Dehoff v. Northern C. R. Co. 229 
Pa. 192, 78 Atl. 104; 

—at a point where he could not see along 
the track, though it could be seen for 1 
mile at any point within 16 feet from the 
track. McClure v. Lake Shore & M.S. R. 
Co. 41 Pa. Super. Ct. 227; 

—25 feet from the track, where he could 
see about 100 yards, when the reason for 
his stopping was that he thought he heard 
a train bell. Nagle v. Pennsylvania R. Co. 
43 Pa. Super. Ct. 400; 

—hbefore he passed behind a building ob- 
structing his view where he remained 
about one minute before driving on. Nel- 
son v. Duluth, 8. S. & A. R. Co. 88 Wis. 
392, 60 N. W. 703; 

—200 to 300 feet, though the track could 
be seen for nearly a mile at any point be- 
tween there and the crossing. Lenz vy. Whit- 
comb, 96 Wis. 310, 71 N. W. 377; 

—88 feet from a diagonal crossing, where 
he could see but 725 feet, though a view 
for over 2,000 feet could have been had at 
a point nearer the track. Schneider v. Chi- 
cago, M. & St. P. R. Co. 99 Wis. 378, 75 
N. W. 169; 

—78 feet from the track, though the 
track could be seen for over 750 feet all the 
way. Smith v. Chicago, M. & St. P. R. Co, 
137 Wis. 97, 118 N. W. 638. 


e. Circumstances under which failure 
to look again was not negligence as 
matter of law. 


However, it has been held that it was for 
the jury to determine whether a traveler 
was negligent in failing to look again after 
making observation at a point: 

—50 yards from the track, a view of 
which was, partially at least. obstructed 
by cars and buildings to within 10 or 12 
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erne seeCo; 150 Cale d24-888) Paci ai035 
Kunz v. Oregon R. & Nav. Co. 51 Or. 206, 
94 Pac. 504; Dougherty v. Chicago, M. & 
St. P. R. Co. 20 S. D. 46, 104 N. W. 672; 
Pendroy v. Great Northern R. Co. 17 N. D. 
433, 117 N. W. 531; Henry v. Cleveland, C. 
CASiSte la RaComesomllie 2105 586-5Ni° By 
231; Chicago & A. R. Co. v. Corson, 198 
Ill. 98, 64 N. E. 739; Howard v. Baltimore 
& O. R. Co. 219 Pa. 358, 68 Atl. 848; 
Ellis v. Lake Shore & M. S. R. Co. 138 
Pa. 506, 21 Am. St. Rep. 914, 21 Atl. 140; 
Rogers v. West Jersey & Seashore R. Co, 
75 N. J. L. 568, 68 Atl. 148; Louisville & 
N. R. Co. v. Gilmore, — Ky. —, 114 S. W. 
io2-eOimeinnativeN OO. corel. FR, .Co, sy. 
Champ, 31 Ky. L. Rep. 1054, 104 S. W. 
988; Cherry v. Louisiana & A. R. Co. 


feet from the main track. Louisville & N. 
R. Co. v. Summers, 60 C. C. A. 487, 125 
Beda 79s 

—25 or 30 feet, from which he had a 
view for 200 feet. St. Louis, I. M. & S. 
R. Co. v. Dillard, 78 Ark. 520, 94 S. W. 
617; 

—10 or 12 feet from the track, where he 
had a view for 685 feet from the track, 
after which he started across on foot. 
Nichols v. Chicago, B. & Q. R. Co. 44 Colo. 
501, 98 Pac. 808; 

—13 feet from the track, he being on 
foot. Baltimore & O. S. W. R. Co. v. Ros- 
borough, 40 Ind. App. 14, 80 N. E. 869; 

—60 feet from the track, where the view 
was obstructed. Cincinnati, I. St. L. & C. 
R. Co. v. Grames, 136 Ind. 39, 34 N. E. 714; 

—60 feet from the crossing, although he 
could have seen the train when 40 feet 
from the track. Moore v. Chicago, St. P. 
& K. C. R. Co. 102 Iowa, 595, 71 N. W. 569; 

—75 to 200 yards from the track where 
he could see the track for a mile. Wright 
v. Cincinnati, N. O. & T. PB. R. Co. 94 Ky. 
114, 21 S. W. 581; 

—110 feet from the crossing, when she 
saw a standing freight train 150 feet away, 
which was thereafter put in motion without 
signals, and struck her as she was walking 
across the track. Louisville & N. R. Co. v. 
Cooper, 23 Ky. L. Rep. 1658, 65 8S. W. 795; 

—8 or 10 feet from the track, there being 
a blinding rain and electric storm at the 
time, and he being on foot. Louisville & 
N. R. Co. v. Ueltschi, 29 Ky. L. Rep. 1136, 
97 S. W. 14; 

—3 feet from the tracks, he being on 
foot. Giddings v. Chicago, R. I. & P. R. 
Co. 133 Mo. App. 610, 113 S. W. 678; 

—112 feet from the track, where he had 
a view of the track for 30 rods. Ernest v. 
Hudson River R. Co. 39 N. Y. 61, 100 Am. 
Dec. 405; 

—20 feet from the near track, where he 
waited for a train on the far track to pass, 
his view of the near track, on which he 
was struck, being partly obstructed. Carr 
vy. New York C. & H. R. R. Co. 60 N. Y. 
633; 

—50 feet from the track, where there was 
37 L.R.A.(N.S.) 
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121 La. 471, 17 L.R.A.(N.S.) 505, 126 Am. 
St. Rep. 323, 46 So. 596; Inman v. North 
Carolina R. Co. 149 N. C. 123, 62 S. E. 
878; Holmes v. Missouri P. R. Co. 207 Mo. 
149, 105 S. W. 624; O’Connor v Missouri 
P. R. Co. 94 Mo. 150, 4 Am. St. Rep. 
364, 7 S. W. 106; Dunham v. Wabash R. Co. 
126 Mo. App. 643, 105 S. W. 21; Welch v. 
Michigan, C. R. Co. 147 Mich. 207, 110 
N. W. 1069; Garran v. Michigan C. R. 
Co. 144 Mich. 26, 107 N. W. 284; Corbs 
v. Michigan C. R. Co. 144 Mich. 73, 107 
N. W.. 892; Kujawa v. Chicago, M. & St. 
Po eR Con di3sa Wiss 5625 1'6 IN Wee24o% 
Weaver v. Columbus, S. & H. R. Co. 76 
Ohio St. 164, 81 N. E. 180; Wheeling & 
Le EY R. Co; -v. Parker, 29 Ohio CG. Cy 1; 
Moore vy. Chicago, St. P. & K. C. BR. Co. 


a view of only 125 feet, after which he 
started to walk rapidly across. Austin v. 
Long Island R. Co. 69 Hun, 67, 23 N. Y. 
Supp. 1938, affirmed in 140 N. Y. 639, 35 N. 
KH. 892; 

—Immediately after passing a pile of 
stone close to the track, where he could see 
the track about 105 feet. Manley v. New 
York C. & H. R. R. Co. 39 App. Div. 144, 57 
N. Y. Supp. 182; 

—25 feet from the track, where he could 
see 1,500 feet, he having a heavy load of 
ice. Frederick v. Fonda, J. & G. R. Co. 52 
App. Div. 603, 65 N. Y. Supp. 440; 

—near the track, where he waited for an 
engine to pass, he being struck by the 
engine, which was suddenly reversed. Berk- 
ery v. Erie R. Co. 55 App. Div. 489, 67 N. 
Y. Supp. 189, affirmed in 172 N. Y. 636, 
65 N. EH. 1113; 

—30 feet from the track, where he could 
see for 500 feet. Cromley v. Pennsylvania 
R. Co. 208 Pa. 445, 57 Atl. 832; 

—20 to 25 feet from the tracks, where 
there were cars on a siding obstructing the 
view. Confer v. Pennsylvania R. Co. 209 
Pa. 425, 58 Atl. 811; 

—at the safety gates, which were up 
Bracken y. Pennsylvania R. Co. 32 Pa, 
Super. Ct. 22; 

—at some distance from the track, her 
view being somewhat obstructed as she ap- 
proached the track on foot. Hammon vy. 
San Antonio & A. P. R. Go. 13 Tex. Civ. 
App. 633, 35 S. W. 872; 

—50 feet from the crossing, where he had 
a view for 950 feet. Galveston, H. & S. A. 
R. Co. v. Huebner, — Tex. Civ. App. —, 
42 8. W. 1021; 

—150 yards from the track, after which 
he drove on at a trot to the right of way 
fence, where he slackened his speed and 
drove upon the crossing, the view being ob- 
structed by weeds, and the train running 
without a headlight. Galveston, H. & S. A. 
R. Co. v. Eaten, — Tex. Civ. App. —, 44 
S. W. 562. 

—quite near the track, though there was 
a closer point where he could probably have 
seen the train in time to avoid it. Misener 
v. Wabash R. Co. 12 Ont. L. Rep. 71. 
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102 Towa, 595, 71 N. W. 569; Coffee v. 
Fere Marquette R. Co. 139 Mich. 378, 102 
N. W. 953; Greenawaldt v. Lake Shore & 
M.S. R. Co. 165 Ind. 219, 74 N. E. 1081. 


Root, J., delivered the opinion of the 
court: 

This is an action for personal injuries 
cased by the defendant’s alleged negligence. 
The plaintiff prevailed, and the defendant 
appeals. 

1. The defendant introduced no evidence, 
but insists that the testimony conclusively 
establishes plaintiff’s contributory negli- 
gence. The plaintiff was injured by one of 
the defendant’s locomotives at the inter- 
section of its railway and Thirtieth street 
in a sparsely settled neighborhood in the 


VI. Duty where view near track is ob- 
structed. 


a. In general. 


Where obstructions prevented a view of 
the track by a traveler until near the track, 
it was held to be negligence for him to fail 
to look after passing them, under the fol- 
lowing circumstances: 

—where there was a space of 50 feet be- 
tween the cars obstructing the view and the 
track on which a driver was struck. Hines 
Ve ageQ ee COmOON OmlO peas OpaaiLo 
Fed. 157; 

—when a good view was afforded 20 to 
25 feet from the track. Colorado & S. R. 
Co. v. Thomas, 33 Colo. 517, 70 L.R.A. 681, 
81 Pac. 801, 3 A. & E. Ann. Cas. 700; 

—where the obstruction was 17 feet from 
the track. Haines v. Illinois C. R. Co. 41 
Iowa, 227; 

—where a pedestrian went upon the 
track after looking at an obstructed point, 
without looking after passing the obstruc- 
tion. Hinken v. Iowa C. R. Co. 97 Iowa, 
603, 66 N. W. 882; 

—where a view of the track was obstruct- 
ed for a considerable distance. Beech y. 
Missouri, K. & T. R. Co. 85 Kan. 90, 116 
Pac, Zid 

—though he had stopped to look and 
listen at a point where the view was .ob- 
structed, when a sufficient view was ob- 
tainable nearer the track. Brehm v. Phila- 
delphia, B. & W. R. Co. 114 Md. 302, 79 


rant F990 - 
39 $ 
£ + ITS > 


thoust=te could have seen the train at 
aes 40 feefsrom the track. Lundergan 
PNew York C. OH. R. R. Co, 203 Mass. 
400, 89 N. EB. 625; \ 
~ where the obstruction was 6 feet from 
he track, he being on {90t. Clark v. North- 
ern P. R. Co. 47 Minn, 380, 50 N. W. 365; 
Daily v. Richmond & D R. Co. 106 N. C. 
11 §. E. 320; 
aa the obstruction ood 22 feet He 
rack, and laintiff was driving a team 
rane ae besile trains without 
fright. Weyl v. Chicago, 1. & St. P. R. Co. 
40 Minn. 350, 42 N. W. 24; 
37 L.RB.A.(N.S.) 
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outskirts of the city of Omaha. The street 
upon which the accident occurred is paved, 
runs north and south, and is frequently 
used by the public. The railway ap- 
proaches the street on a curve from the 
southwest, and is about 18 inches above the 
surface of the street at said intersection. 
South of the track, and west of the street, 
earth has been taken from the defendant’s 
right of way to construct an embankment, 
so that the railway grade is elevated from 
6 to 10 feet above the bottom of the bor- 
row pits a short distance west of the street, 
and thence southwest several hundred feet. 
At the time the plaintiff was injured, Aug- 
ust 14, 1905, there were weeds from 6 to 
9 feet in height in the borrow pits, and 
smaller weeds upon the sides of the fill 


—where deceased could have seen the 
train after passing obstructions in time to 
avoid it. Hayden v. Missouri, K. & T, R. 
Co. 124 Mo. 566, 28 S. W. 74; 

—where the obstructions were § feet 
from the track, plaintiff being on foot. 
Rodrian v. New York, N. H. & H. R. Co. 
125 N. Y. 526, 26 N. E. 741; 

—where the obstruction was 60 feet from 
the track. Conkling v. Erie R. Co. 63 N. 
J. L. 338, 43 Atl. 666; 

—where a pedestrian passed between cars 
obstructing his view of the next track. 
Kippleman v. Philadelphia & R. R. Co. 190 
Pa. 333, 42 Atl. 697. 

And in Boston & M. R. Co. v. McGrath, 
102 C. C. A. 507, 179 Fed. 323, it is held 
that the presence of a freight car on a side 
track, obstructing the view of a pedestrian, 
is an admonition to him of the necessity 
for looking after passing it, rather than 
an excuse for failure to do so. 

However, the circumstances may be such 
that failure to look after passing obstruc- 
tions will not be held to be negligence as 
matter of law, and the question of con- 
tributory negligence where the traveler 
failed so to look was left to the jury in 
the following cases: 

—White v. Southern P. Co. 122 Cal. 305, 
54 Pac. 956, where plaintiff failed to look 
and listen after passing obstructing cars 
on one side of the track, another driver 
having crossed from the other way just be- 
fore him; 

—Mackay v. New York C. R. Co. 35 N. 
Y. 75, where plaintiff’s view was obstructed 
till the horses were on the track, and he 
drove carefully to that point, and then did 
all he could to avoid the collision; 

—Meddaugh vy. New York, O. & W. R. 
Co. 67 N. Y. S. R. 540, 33 N. Y. Supp. 793, 
affirmed in 153 N. Y. 659, 47 N, E. 1105, 
where intestate was sitting on the rear end 
of his wagon, and drove onto the crossing, 
where obstructions prevented him from see- 
ing the train until the horses were on the 
track; 

—Kenney v. Hannibal & St. J. R. Co. 105 
Mo. 270, 15 S. W. 983, 16 S. W. 837, where 


plaintiff stopped twice within 120 feet, and 
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to within 4 fcot of the railway, but this 
vegetation could in no manner obscure a 
pedestrian’s view of a train approaching 
from the southwest. There are trees with- 
in the defendant’s right of way west of the 
highway, so that 50 feet south of the rail- 
Way an oncoming train may be seen a dis- 
tance of only 200 feet southwest of the 
crossing; 36 feet south of the south rail a 
train is visible 400 feet distant, and 7 feet 
south of the track a train may be noticed 
575 feet to the southwest. The railway 
grade is about 1 per cent, and declines 
towards the east and northeast. On the 
west side of the street a wooden sidewalk 
82 feet in length extends to within 16 feet 
of defendant’s main line, and the inter- 
vening footway is a cinder walk. At the 


listened, the view being obstructed till 
within a few feet of the track; 
—Missouri, K. & T. R. Co. v. Oslin, 26 
Tex. Civ. App. 370, 63 S. W. 1039, where 
pedestrians looked and listened near the 
track, but either failed to look after their 
view was unobstructed, or looked only so 
faf as a train running at a proper speed 
would be likely to reach the crossing be- 
fore they could pass. re 


b. By a passing train. 


In the following cases, it was held to be 
negligence for a traveler after waiting for a 
train to pass on the near track, to start 
across behind it without waiting until it 
had passed far enough to enable him to see 
a train approaching from the opposite direc- 
tion on another track. Stowell v. Erie R. 
Co. 39 C. C. A. 145, 98 Fed. 520; Delaware 
& H. Co. v. Flannelly, — L.R.A.(N.S.) —, 
97 C. C. A. 112, 172 Fed. 328; Fletcher v. 
Fitchburg R. Co. 149 Mass. 127, 3 L.R.A. 
743, 21 N. E. 302; Marty v. Chicago, St. 
PV cuOw Raion oo) Minn. LOSis3o0Ne We 
670; Purdy v. New York C. & H. R. R. Co. 
87 Hun, 97, 33 N. Y. Supp. 952; Hamm v. 
New York C. & H. R. R. Co. 18 Jones & 
S. 78; Morrow v. North Carolina R. Co. 146 
N. C. 14, 59 S. E. 158; Kraus v. Pennsyl- 
Vania he Co, 139) Pa. 2725 20 “Atly 993; 
Hughes v. Delaware & H. Canal Co. 176 
Pa. 254, 35 Atl. 190. 

Or for him to go behind a passing train 
without looking for danger on another 
track. Gumm vy. Kansas City Belt R. Co. 
141 Mo. App. 306, 125 S. W. 796; Daniels 
v. Staten Island Rapid Transit Co, 125 N. 
Y. 407, 26 N. E. 466. 

Such action is not ordinary care, especial- 
ly where trains were to be expected at any 
moment. Benson v. Chicago & N. W. R. 
Co. 41 Ill. App. 227. 

And it was held to be negligence as mat- 
ter of law for a bicyclist to circle to avoid 
getting off, and then -start across im- 
mediately behind the passing train, there 
being a space of 7 feet in which he could 
have seen the coming train, in Robertson 
y. Pennsylvania R. Co. 180 Pa. 43, 57 Am, 
St. Rep. 620, 36 Atl. 403, 
37 L.R.A.(N.S.) 
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time the plaintiff was injured she weighed 
218 pounds, enjoyed good eyesight and hear- 
ing, and was in no manner distracted or 
confused. The train with which she collid- 
ed consisted of a locomotive and from seven 
to fourteen freight cars. It was coasting 
downgrade at an estimated speed of from 
35 to 50 miles an hour, and no warning by 
way of sounding a whistle, ringing a bell, 
or otherwise, was given of its approach. 
The sixth instruction given by the court 
on its own motion reflects the testimony 
concerning plaintiff’s conduct, and will ad- 
vise the reader concerning the law of the 
case upon this phase of the suit: “You 
are instructed that the plaintiff has alleged 
in her petition, and has given evidence tend- 
ing to show, that on the morning of the 


But it is not necessary to wait long 
enough for the passing train to get far 
enough so that it no longer obstructs the 
view. Boyden v. Fitchburg R. Co. 72 Vt. 
89, 47 Atl. 409. 

And under the following circumstances, 
the question of contributory negligence was 
held to be for the jury: 

—where a pedestrian, after looking along 
the track 1,300 feet, waited for a train to 
pass on the far track, and, after looking 
along the near track, which he could see 
for only 100 feet because of the passing 
train being on a sharp curve, started to 
cross, when he was struck by a train 
coming from that direction at an unlawful 
speed. Farrell v. Erie R. Co. 70 C. C. A. 
396, 138 Fed. 28; 

—where plaintiff started across a side 
track behind a train which had just passed 
on the main track, without looking along 
the side track. Bryson v. Southern R. Co. 
3 Ga. App. 407, 59 S. E, 1124; 

—where a pedestrian passed behind a 
train, and was struck by one coming from 
the opposite direction at an unlawful 
speed. Wabash R. Co. v. Smith, 162 Ill. 
583, 44 N. E. 856; 

—where plaintiff lool:ed along the tracks, 
where he could see 1,200 feet, as he was 
waiting for a train to pass on a nearer 
track, and then crossed behind it and was 
struck by a train backing from the opposite 
direction. Newbacher y. Indianapolis Union 
R. Co. 134 Ind. 25, 33 N. E. 798; 

—where plaintiff waited till the train 
had passed 266 feet from the crossing. 
Puff v. Lehigh Valley R. Co. 71 Hun, 577, 
24 N. Y. Supp. 1068; 

—where deceased started to drive across, 
it not appearing definitely how far the 
train had passed, and there being no flag- 
man in view, though there had been one 
there previously when deceased had crossed. 
Wilbur v. Delaware, L. & W. R. Co. 85 
Hun, 155, 32 N. Y. Supp. 479; 

—where plaintiff waited and looked till 
she could see about 300 feet along the 
farther track, she being delayed by trip- 
ping and falling on the track. Philadelphia 
& LR. R. Co. v. Carr, 99 Pa. 505; 
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aceident in question, and just prior to its 
occurrence, she was walking north on the 
sidewalk on the west side of Thirtieth 
street, proceeding in the direction of the 
railway in question; that at a point on 
said sidewalk from 35 to 37 feet south of 
the center of defendant’s track on said 
crossing, she looked and listened for ap- 
proaching trains on defendant’s road, but 
neither saw nor heard any. You are like- 
wise instructed that the undisputed evi- 
dence, as well as the admissions of counsel 
for both parties in open court, establishes 
conclusively the following facts: (a) That 
at the point last above stated, where plain- 
tiff claims she looked and listened for ap- 
proaching trains, the same being from 35 to 
37 feet south of the center of defendant’s 


—where the driver permitted the train 
to pass 240 feet or more before starting to 
cross. Wolfe v. Pennsylvania R. Co. 22 
Pa. Super. Ct. 335; 

—where pedestrians started across after 
a freight train cleared the track, and were 
struck by an engine backing without lights 
or signals. Iron Mountain R. Co. v. Dies, 
98 Tenn. 655, 41 S. W. 860. 


c. By smoke from another train. 


It is negligence per se to attempt to 
cross tracks hidden by the smoke from a 
passing train, without waiting for a clear 
view. Heaney v. Long Island R. Co. 112 
N. Y. 122, 19 N. E. 422; West Jersey R. 
Co. v. Ewan, 55 N. J. L. 574, 27 Atl. 1064; 
Lortz v. New York C. & H. R. R. Co. 83 
Hun, 271, 31 N. Y. Supp. 1033; Hovenden 
v. Pennsylvania R. Co. 180 Pa. 244, 36 
Atl. 731. 

But where under similar circumstances 
there was a conflict in the evidence as to 
the extent to which the view was actually 
obstructed by the smoke, the question of 
contributory negligence was held to be for 
the inry. McNamara v. New York C. & H. 
R. R. Co. 186 N. Y. 650, 32 N. E. 765. 


d. Duty to go ahead of team to look. 


The Pennsylvania courts have promulgat- 
ed a rule that if the view of the track is 
obstructed, a traveler should get down from 
his vehicle and go forward to a point where 
he can see. Pennsylvania R. Co. v. Beale, 
73 Pa. 504, 13 Am. Rep. 753; Central R. 
Co. v. Feller, 84 Pa. 226; Lehigh Valley R. 
Co. v. Brandtmaier, 113 Pa. 610, 6 Atl. 238; 
Kinter v. Pennsylvania R. Co. 204 Pa. 497, 
93 Am. St. Rep. 795, 54 Atl. 276; Man- 
kewiez v. Lehigh Valley R. Co. 214 Pa. 
386, 63 Atl. 604; Bistider v. Lehigh Valley 
R. Co. 224 Pa. 615, 73 Atl. 940; Keller v. 
Philadelphia & R. R. Co. 35 Pa. Super. Ct. 
488. 

This rule, however, does not meet with 
much favor outside of Pennsylvania, it 
being generally held that no such duty is 
imposed upon the traveler. Georgia P. R. 
Co. v. Lee, 92 Ala. 262, 9 So. 230; Louis- 
67 L.R.A.(N.S.) 
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track, plaintiff had a clear, unobstructed 
view of defendant’s track to the southwest- 
ward for a distance of 400 feet. (b)That 
the clear, unobstructed view of defendant’s 
track in the direction named increased in 
proportion as the plaintiff proceeded north- 
ward, and that at a point 3 or 4 feet south 
of defendant’s track, as it entered upon 
said crossing, there was a clear and unob- 
structed view of defendant’s track to the 
southwestward 600 feet. (c) That plain- 
tiff did not look again for approaching 
trains after the occasion above referred to 
(at a point from 35 to 37 feet south of 
defendant’s track), but proceeded north, 
until she had stepped upon, or was about 
to step upon, defendant’s track at said 
crossing, when she collided with, or was 


ville & N. R. Co. v. Bryant, 141 Ala. 292, 
37 So. 370; Vance v. Atchison, T. & S. F. 
R. Co. 9 Cal. App. 20, 98 Pac. 41; Chicago, 
I. & L. R. Co. v. Turner, 33 Ind. App. 264, 
69 N. E. 484; Pittsburgh, C. & St. L. R. 
Co. v. Wright, 80 Ind. 236; Kelly v. Chi- 
cago & A. R. Co. 88 Mo. 534; Huckshold v. 
St. Louis, I M. & S. R. Co. 90 Mo. 548, 2 
S. W. 794; Hinkle v. Richmond & D. R. 
Co. 109 N. C. 472, 26 Am. St. Rep. 581, 13 
S. E. 884. Such precaution being ex- 
traordinary care, which is not required. 
Kelly v. St. Paul, M. & M. R. Co. 29 Minn. 
1, 11 N. W. 67; Davis v. New York C. & 
H. R. R. Co. 47 N. Y. 400; Duffy v. Chicago 
& N. W. R. Co. 32 Wis, 269. 

Even in Pennsylvania the rule is en- 
forced only when a view could not be had 
in any other way Ellis v. Lake Shore & 
M. S. R. Co. 138 Pa. 506, 21 Am, St. Rep. 
914, 21 Atl. 140. 

And so where plaintiff had a view of the 
track for a short distance at least, the 
question whether he should have gone ahead 
was held to be for the jury, in Newton vy. 
Pittsburg & L. E. R. Co. 18 Pa. Super. 
Ct. 18. 

And it was also left to the jury where a 
driver stopped at the usual and ordinary 
place for observation by persons using the 
highway, the court saying: “To hold that 
in every instance and without exception a 
traveler must leave his team standing, 
however unprotected, on the highway, and 
walk ahead of it to look along the track 
before entering upon it, would be more 
likely to produce accidents in many in- 
stances than to prevent them.” Tressler 
v. Baltimore & O. R. Co. 40 Pa. Super. Ct. 
224, 

And in Pennsylvania R. Co. vy. Acker- 
man, 74 Pa. 265, it was held that the duty 
to go ahead of the horses did not apply 
where such a position would in itself have 
been dangerous, and probably would have 
resulted in the death of plaintiff as well as 
his horses. 

Some cases in other states than Pennsyl- 
vania recognize that the circumstances may 
be such that ordinary prudence would re- 
quire a traveler to go ahead of his team to 
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struck by, defendant’s engine attached to 
a freight train coming from the south- 
westward, and was injured, And it is now 
for you to say, under these admitted facts 
and all the other evidence in the case and 
these instructions, whether or not plain- 
tiff was guilty of contributory negligence 
as the same has been above defined to you. 
To aid you in determining this question, 
you are also at liberty to take into con- 
sideration the situation of the crossing, 
the general surroundings and conditions in 
the immediate vicinity of the same and 
southwestward along and adjacent to de- 
fendant’s track, as disclosed by the evi- 
dence, the manner in and the speed with 
which the trains of defendant were accus- 
tomed to being run or operated at and 


look for trains, but that whether the con- 
ditions demand this precaution is a ques- 
tion for the jury. St. Louis & S. F. R. 
Co. vy. Barker, 23 C. C, A. 475, 40 U. S. 
App. 739, 77 Fed. 810, affirmed without 
opinion in 172 U. S. 643, 43 L. ed. 1181, 19 
Sup. Ct. Rep. 879; Chicago & B. Q. R. Co. 
v. Reith, 65 Ill. App. 461; Pittsburgh, C. 
Cc. & St. L. R. Co. v. Terrell, — Ind. —, 
— L.R.A.(N.S.) —, 95 N. E. 1109; Dolan 
v. Delaware & H. Canal Co. 71 N. Y. 285; 
Kelsey v. Staten Island Rapid Transit R. 
Co. 78 Hun, 208, 28 N. Y. Supp. 974; Ben- 
nett v. Grand Trunk R. Co. 7 Ont. App. 
Rep. 470. 

Thus, it may be his duty to go ahead 
where he could neither see nor hear an ap- 
proaching train. Chicago & E. R. Co. v. 
Thomas, 155 Ind. 634, 58 N. E. 1040; Lang 
v. Missouri P. R. Co. 115 Mo. App. 489, 
91 S. W. 1012. 

But mere inability to hear the ordinary 
noises of a train is not sufficient to re- 
quire such precaution, if signals are re- 
quired or ordinarily given at that place, 
and could have been heard if given. Alex- 
ander v. Richmond & D. R. Co. 112 N. C. 
720, 16 S. E. 896; Mitchell v. St. Louis & S. 
F, R. Co. 122 Mo. App. 50, 97 S. W. 652; 
Elliott v. Chicago & A. R. Co. 105 Mo. 
App. 523, 80 S. W. 270; Guggenheim v. 
Lake Shore & M. S. R. Co. 66 Mich. -50, 
33 N. W. 161. 

In Cincinnati, N. 0. & T. P. R. Co: v. 
Farra, 13 C. C. A. 602, 31 U. S. App. 306, 
66 Fed. 496, it is held that while there may 
be circumstances requiring a driver to go 
ahead of the team to look, to constitute 
ordinary care, it was not negligence for 
plaintiff to fail to do so where the view 
was obstructed for 400 feet, and she drove 
carefully, listening for trains, and knew 
that none were due at that time, and she 
was encumbered with a sleeping baby and 
another small child. 

In Brehm vy. Philadelphia, B. & W. R. Co. 
114 Md. 302, 79 Atl. 592, where the view 
at a dangerous crossing was obstructed, the 
court says that a prudent driver might 
have suggested that one of those with him 
get out and look up and down the track... 
v7 IRA.(N.S.) _ 4 
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near that point, if such appears from the 
evidence, and all other attendant facts and 
circumstances bearing on the question, as 
shown by the evidence, including, in your 
consideration, the knowledge or lack of 
knowledge of said plaintiff as to these mat- 
ters. And in this connection you are 
further instructed that, on the one hand, 
plaintiff was bound to know that a rail- 
road crossing is a dangerous place, and that 
she should approach it accordingly, having 
in view such dangers as a person of ordin- 
ary prudence would have reason to appre- 
hend; and that, on the other hand, she 
was not required to anticipate, in view of 
the public character of the crossing in ques- 
tion, that an approaching train of the 
defendant would proceed at an unusual or 


but does not decide that failure to do so 
was contributory negligence. 

And in Hook vy. Missouri P. R. Co. 162 Mo. 
569, 63 S. W. 360, the court was divided 
as to whether the traveler should have 
left his wagon and gone ahead to look at a 
crossing where obstructions prevented a 
view from the seat, before reaching a 
dangerous position. 


VII. When looking would have been 
useless. 


A traveler is not guilty of contributory 
negligence in failing to look for trains when 
to look would be useless: 

—as where obstructions prevented secing 
the train till it was too late. Cleveland, 
C. & C. R. Co. v. Crawford, 24 Ohio St. 631, 
15 Am. Rep. 633; Vance v. Atchison, T. & 
S. F. R. Co. 9 Cal. App. 20, 98 Pac. 41; 
Allen v. Boston & M. R. Co. 197 Mass. 298, 
83 N. E. 863 (dictum); McGuire v. Hud- 
son River R. Co. 2 Daly, 76; Cranston v. 
New York C. & H. R. R. Co. 39 Hun, 308; 
Leonard v. New York C. & H. R. R. Co. 10 
Jones & S. 225; Norfolk & W. R. Co. v. 
Burge, 84 Va. 63, 4S. E. 21; 

—or where the engine striking deceased 
was being run without lights on a dark 
night, at a place where it could not be 
heard. Smedis v. Brooklyn & R. B. R. Co. 
88 N._-¥--13; 

—or where the engine was backing with- 
out light or signal on a dark fogey morn- 
ing. Pruey v. New York C. & H. R. R. Co. 
41 App. Div. 158, 58 N. Y. Supp. 797, af- 
firmed without opinion in 166 N, Y. 616, 
59 N. EB. 1129; 

—or where an engine was backed at 
night without lights a short distance be- 
hind another train going in the same direc- 
tion on the same track. Fejdowski v. Dela- 
ware & H. Canal Co. 168 N. Y. 500, 61 N. 
E. 888; 

—or where the train causing the injury 
was running 60 miles an hour, and came 
from behind a freight train which pre- 
vented its being seen; 

—or where it appeared that the train 
was not within view when plaintiff was at 


146 


dangerous rate of speed at that point, and 
that it would not give such warning of its 
approach by sounding of whistle or ring- 
ing of bell as the law required. Having, 
then, in view of the foregoing conditions 
and the evidence, probabiy a fair test to 
the solution of the point in question is: 
Estimating the distance at which the track 
seemed to be clear when plaintiff claimed 
to have observed the same as above stated, 
the time it would take a train to travel 
that distance, proceeding at a reasonable 
rate of speed, considering the nature of tne 
locality, and the time it would require the 
plaintiff to cross the track in safety, pro- 
ceeding northward from the point from 
which she observed defendant’s track as 
above stated, would a person of ordinary 


the point where it was claimed he should 
have looked. Hendrickson v. Great North- 
ern R. Co. 52 Minn. 340, 54 N. W. 189. 


VIII. Direction for looking. 


a. In general, 


A large number of cases lay down the 
gencral rule, or make a general statement, 
to the effect that a traveler approaching a 
railroad crossing is bound to look both ways, 
or “up and down the track,” or “every 
direction in which the tracks run,” ex- 
amples of which are: St. Louis & S. F. R. 
Co. v. Crabtree, 69 Ark. 134, 62 S. W. 64; 
Yilinois C. R. Co. v. Goddard, 72 Ill. 567; 
Cleveland, C. C. & I. R. Co. v. Harrington, 
131 Ind. 426, 30 N. EH. 37;Thornton v. 
Cleveland, C. C. & St. L. R. Co. 131 Ind. 
492, 31 N. EH. 185; Guta v. Lake Shore & 
M. 8. R. Co. 81 Mich. 291, 45 N. W. 821; 
Gorton v. Erie R. Co. 45 N. Y. 660; Haight 
v. New York C. Rf. Co. 7 Lans. 11; Kunz 
v. Oregon R. & N. Co. 51 Or. 191, 93 Pac. 
141, 94 Pac. 504. No attempt, however, 
has been made to include all such cases, 
for the reason that such statements are 
meve variants of the general rule that it is 
the duty of a traveler on a highway to 
look for trains upon approaching a railway 
crossing. For other cases of this nature, 
see 33 Cye. 1009. 

"Chere are cases, however, where because 
of circumstances, such as facts which it is 
centended excuse the failure to look in one 
direction, the question of direction for look- 
ing becomes important. 

‘thus, in Duame v. Chicago & N. W. R. 
Co. 72 Wis. 523, 7 Am. St. Rep. 879, 40 N. 
W. 394, it was held that a driver was not 
guilty of contributory negligence where he 
drove onto the track after a train had 
just passed on the main track, without 
looking in that direction, and wes struck 
by it as it was reversed and run back over 
the crossing. 


In Weber v. New York C. & H. R. R. Co. 
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care and prudence, under the same circum- 
stances, have considered it safe to cross, 
without again looking for approaching 
trains? In other words, was her act in 
this respect, in view of all of the conditions, 
facts, and circumstances in the case, as 
shown by the evidence, such as ordinarily 
would have been taken by a prudent person? 
If it was, then it might fairly be said that 
the plaintiff was not guilty of contributory 
negligence; but if you should find, from a 
preponcerance of the evidence, that it was 
not, and that such act directly contributed 
to the accident in question, then it might 
fairly be said that plaintiff was guilty 
of contributory negligence, and, in that 
event, she cannot recover in this action.” 
Cobbey’s Anno. Stat. 1909, §§ 10,579 et 


ing his view, and see a lantern in_ the 
hands of a man standing upon the ap- 
proaching train. 

In Louisville, N. A. & C. R. Co. v. Patch- 
en, 167 Ill. 204, 613, 47 N. BE. 368, 48 N. E. 
828, where deceased drove onto the track 
with a high load ef lumber, while walking 
beside it, so it cut off his view one way, the 
question of contributory negligence was 
held to be for the jury. 

But in Schwartz v. Mineral Range R. Co. 
153 Mich. 40, 17 L.R.A.(N.S.) 1253, 116 
N. W. 540, under almost idendical facts, 
the traveler was held to have been guilty 
of contributory negligence. 

In Stackus v. New York C. & H. R. R. 
Co. 7 Hun, 559, plaintiff was held to be 
guilty of contributory negligence where, 
after looking both ways 20 rods from the 
crossing, where he could see only 50 rods to 
the east, he drove onto the track looking 
only west thereafter. 

And in Mann v. Belt R. & Stock Yard Co. 
128 Ind. 138, 26 N. E. 819, the same con- 
clusion was reached where plaintiff, who 
was struck by a train from the east, looked 
east when 250 feet away, and thereafter 
looked only west, where there were some 
obstructions, there being a clear view of the 
east track for half a mile at a point 100 
feet from the crossing. 

But where obstructions prevent a view 
until close to the track, the mere fact that 
the traveler looks in one direction first, and 
it is too late to avoid injury when he turns 
to look the other way, when by looking the 
other way first he would have avoided the 
injury, is not sufficient to charge him with 
contributory negligence, as the direction in 
which he should look first, and the fre- 
quency with which he should change the 
direction of his observation, depend upon 
circumstances, and are for the jury to de- 
termine. Choctaw, 0. & G. R. Co. v. Bask- 
ins, 78 Ark. 355, 93 S. W. 757; Haupt v. 
New York C. & H. R. R. Co. 20 Mise. 291, 
45 N. Y. Supp. 666; Vewis v. New York, 


58 N. Y. 451, it was held not to be negli-| L. E. & W. R. Co. 1 Silv. Sup. Ct. 393, & 


gence as matter of Jaw for plaintiff to fai’ 
to look up in the sky, over cars obstruct- 
o7 L.R.A.(N.S.). 


N. Y. Supp. 313; Young v. New York, L, 
i. & W. R. Co. 107 N. Y. 500, 14 N. E, 434. 
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seq., commands a railway company to give 
notice of the approach of its trains to pub- 
lic crossings by sounding a whistle or ring- 
ing a bell commencing at least 80 rods from 
the highway, and continuing the warning 
until the train shall have crossed the road 
or street. Failure to give this warning 
does not in itself establish the carrier’s 
negligence, but may be evidence tending to 
prove that fact. The proof in this case 
justified a finding that defendant was negli- 
gent in failing to give the highway warning, 
and that such negligence was the proximate 
cause of plaintiff’s injury. 


b. Where greater danger is to be appre- 
hended from one direction. 


In St. Louis, I. M. & S. R. Co. v. Dillard, 
78 Ark. 520, 94 S. W. 617, and St. Louis, 
I. M. & S. R. Co. v. Tomlinson, 78 Ark. 251, 
94 S. W. 613, it is held that while it is 
the duty of a traveler to look both ways, 
nevertheless where greater danger is 
reasonably to be expected from one direc- 
tion than the other, he is justified in pay- 
ing most attention to that direction. 

In Greenawaldt v. Lake Shore & M. S. R. 
Co. 165 Ind. 219, 74 N. E. 1081, where 
plaintiff, in driving west toward an acute- 
angle crossing, looked east once for a dis- 
tance of 1,500 feet, the west-bound track 
being occupied with a standing train, and 
then devoted her attention to her fright- 
ened horse, and to the westward, where 
there was danger of an east-bound train, 
and was struck by a west-bound train run- 
ning on the east-bound track, contrary to a 
custom by which trains were run west on 
the south track, and east on the north 
track, the question whether she used ordi- 
nary prudence was held to be for the jury. 

And in Toledo, St. L. & K. C. R. Co. v. 
Cline, 31 Ill. App. 563, reversed on other 
points in 135 Ill. 41, 25 N. E. 846, where 
plaintiff looked one way when about 100 
yards from the crossing, and then gave his 
attention to the other direction, from which 
a train was due, it was held that he was 
not negligent as matter of law. 

However, in Bates v. San Pedro, L. A. 
& S. L. R. Co. — Utah, —, 114 Pace. 527; 
Nixon v. Chicago, R. I. & P. R. Co. 84 
Iowa, 331, 51 N. W. 157; Hartman v. 
Harris, 182 Pa. 172, 37 Atl. 942; and Cin- 
cinnati, H. & I. R. Co. v. Duncan, 143 Ind. 
524, 42 N. E. 37, it was held that the duty 
of a traveler to look both ways was not 
excused by the fact that a train was due 
from the direction toward which he did 
look. 

In Jones v. Barnard, 63 Mo. App. 501, 
where plaintiff drove from behind obstruc- 
tions about 30 feet from the track, and 
looked only one way, thinking that danger 
was to be expected from that direction if 
any, he was held to be guilty of contribu- 
tory negligence. 

And in Cleveland, C. C. & St. L. R. Co. v. 
Lynn, — Ind. —, 95 N. E. 577, the court 

37 L.RA.(N.S.) 
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The next inquiry concerns the plaintiff’s 
negligence. Contributory negligence is but 
an inference to be deduced from primary 
facts. Individual minds frequently differ 
radically in drawing the conclusion of negli- 
gence from admitted or established facts, 
and the judgment of a layman not infre- 
quently is as sound as the logic of a judge 
upon the subject. The questions of negli- 
gence and contributory negligence are there- 
fore as likely to be wisely solved by a 
jury as by a court, and ordinarily should 
be committed to the tribunal provided by 
law for ascertaining litigated facts. In 


held that it was not contributory negligence 
for a pedestrian to fail to keep.a constant 
lookout in the direction toward which his 
view was obstructed, as it was his duty to 
look both ways, although the view the other 
way was unobstructed. 


c. Where a second train or car follows 
the first on the same track. 


The fact that a train has just passed 
seems to be regarded by the courts as 
some excuse, at least, for a traveler who 
fails to look in the direction from which 
it came, for in the following cases it was 
held to be for the jury to determine if 
failure to look in both directions under 
such circumstances was contributory negli- 
gence on the part of one who was struck 
by another train or detached cars following 
closely after the first on the same track: 
McGhee v. White, 13 C. C. A. 608, 31 U.S. 
App. 366, 66 Fed. 502; Grand Rapids & I. 
R. Co. v. Cox, 8 Ind. App. 29, 35 N. HE. 
183; Baker v. Kansas City, Ft. 8. & M. R. 
Cop 122) Mow 533, 2625S. We 205) Suiter v. 
New York L. E. & W. R. Co. 7 N. Y.S. R. 
687; Fejdowski v. Delaware & H. Canal Co. 
12 App. Div. 589, 43 N. Y. Supp. 84; Gray 
v. Pennsylvania R. Co. 172 Pa. 383, 33 Atl. 
697; Williamsport & N. B. R. Co. v. Weiss, 
2 Walk. (Pa.) 217; International & G. N. 
R. Co. v. Sein, 11 Dex. Civ. App. 386, 33 
S. W. 558; International & G. N. R. Co. v. 
Knight, — Tex. Civ. App. —, 52 S. W. 
640; Ferguson v. Wisconsin C. R. Co. 63 
Wis. 145, 23 N. W. 123. 

However, where a pedestrian started to 
cross the track some little time after an 
engine had passed, and the view of de- 
tached cars approaching was clear had he 
looked, he was held to be guilty of con- 
tributory negligence, in Schlimgen v. Chi- 
cago, M. & St. P. R. Co. 90 Wis. 186, 62 
N. W. 1045, distinguishing Ferguson v. 
Wisconsin C. R. Co. 63 Wis. 145, 23 N. W. 
123. 

And one who proceeded to cross behind 
a passing engine without looking in the 
direction from whence it came, and was 
killed by cars following, making a flying 
switch, was held to be guilty of contribu- 
tory negligence. Ormsbee v. Boston & P. R. 
Corp. 14 R. I, 102, 51 Am, Rep, 354. 

R. L. 8. 
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the instant ease the primary facts upon the 
issue of plaintiff’s contributory negligence 
are undisputed, and the rule to be applied 
is well settled in Nebraska. If, from those 
facts, different minds may honestly conclude 
that plaintiff was guilty of negligence which 
proximately contributed to her injury, or 
that she was free therefrom, the jury, and 
not the court, should draw the inference and 
find the secondary fact. Atchison & N. R. 
Co. v. Bailey, 11 Neb. 332, 9 N. W. 50; 
American Waterworks Co. v. Dougherty, 37 
Neb. 373, 55 N. W. 1051; Omaha Street R. 
Co. v. Loehneisen, 40 Neb. 37, 58 N. W. 
535; Chicago, B. & Q. R. Co. v. Pollard, 
53 Neb. 730, 74 N. W. 331; Schwanenfeldt 
v. Chicago, B. & Q. R. Co. 80 Neb. 790, 115 
N. W. 285. The defendant argues that the 
plaintiff had a clear view of the railway 
track many feet west of the crossing; that 
if she had looked westward at any time be- 
fore stepping upon the track, she would 
have seen the train, and is guilty of contrib- 
utory negligence because she did not look 
at a time when her sense of sight would 
have been an effective means to warn her of 
her peril. Decisions in point to sustain the 
proposition have been cited, but they do 
not appeal to us as sound. The rule seems 
harsh, and practically compels the individ- 
ual to insure his own safety. 

In Omaha, N. & B. H. R. Co. v. O’Don- 
nell, 22 Neb. 475, 35 N. W. 235, we held 
that ordinarily the question of contribu- 
tory negligence in cases lke the one at 
bar is for the jury. In that case, if the 
injured traveler had looked subsequent to 
his first and second observations, and while 
yet in a place of safety, he could have seen 
the approaching train; but we held that 
his default did not, as a matter of law, con- 
vict him of contributory negligence. 

In Omaha & R. Valley R. Co. v. Talbot, 
48 Neb. 627, 67 N. W. 599, we held that it 
is the duty of a traveler upon the public 
highway to look and listen while advan- 
cing towards a railway crossing, and if he 
fails to do so, he will be guilty of negli- 
gence barring a recovery, even though the 
carrier was negligent in operating the train 
with which he collided. In that ease the 
man in control of a team drove onto a rail- 
way crossing without looking or listening, 
and had not looked or listened while travel- 
ing 40 rods just before coming to said cross- 
ing. 

In Chicago, B. & Q. R. Co. v. Yost, 56 
Neb. 439, 76 N. W. 901, the plaintiff, a 
section hand, had been injured by a loco- 
motive following a gravel train; he stepped 
off the railway and down an embankment; 
before returning to work, and while at the 
foot of the grade, he looked in the direction 
from whence the passing train had come, but 
37 L.R.A(N.S.) 
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could not see the approaching engine be- 
cause of an intervening wing fence; there- 
after he did not look, although he had been 
warned by his superior to do so, before step- 
ping onto the track, and we held that he 
was guilty of contributory negligence as a 
matter of law. The case is reported on a 
second appeal in 61 Neb. 530, 85 N. W. 
561, and a statement in the first paragraph 
of the syllabus might, if considered apart 
from the facts disclosed in the opinion, lead 
an indifferent observer astray. It must be 
remembered that Yost had violated a posi- 
tive order of his employer made to secure 
the servant’s safety. It is competent for a 
railway company to make a rule of that 
nature to govern the conduct of its em- 
ployees, but it has no such contro] over the 
public. The power to compel a pedestrian 
to take so extreme a precaution under all 
circumstances is vested in the legislature, 
and it has not spoken upon this subject. 
The court did not hold, nor intend to hold, 
in the Yost Case that all pedestrians, with- 
out regard to surrounding circumstances, 
must, just before stepping onto a railway, 
look for trains, or in default thereof be 
convicted of contributory negligence as a 
matter of law. The facts in the Yost Case 
clearly distinguish it from the case at bar 
and all other crossing cases reported in 
this jurisdiction. It does not rule the in- 
stant case, and should not be considered as 
authority in suits between a railway com- 
pany and persons not in its employ. 

At the time the first appeal in the Yost 
Case was determined, the opinion in Chi- 
cago, B. & Q. R. Co. v. Pollard, 53 Neb. 
730, 74 N. W. 331, was on file, and no at- 
tempt was made to repudiate the principles 
of law announced in the Pollard Case. ‘The 
facts in that case are that Pollard was driv- 
ing along the highway and over a railway 
crossing: his attention was challenged by a 
pillar of smoke to the east, which he 
thought indicated the presence of a train; 
turning from a consideration of the smoke 
just as his wagon was upon the crossing, he 
observed a train approaching from the oppo 
site direction. It was held that the jury 
should say whether he was negligent or nov. 
Mr. Chief Justice Harrison, speaking for 
the court, said: “It was not for the trial 
court, and is not for this court to deter- 
mine and say as a matter of law at just 
what exact point in the plaintifl’s approach 
to the railroad, he should have looked in 
either direction on the track for a train, or 
just at what instant he should have looked 
in either direction for the same purpose. 
The question was, Did he, under his sur- 
roundings and all the circumstances. ob 
serve the care which ordinarily would have 
been taken by a prudent person?” 
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The plaintiff had crossed defendant’s rail- 
way at Thirtieth street several times before 
the accident. She testifies that she was ac- 
customed when traveling from the south to 
stop about 35 feet from the track and look 
southwest for trains; that at times she had 
waited for trains to pass before attempt- 
ing to cross, and in her judgment an ob- 
servation made at said point would advise 
her of an approaching train so that she 
could protect herself; that on the day she 
was injured, after looking east and west at 
her usual point of observation, she heard no 
sounds to indicate an oncoming train; 
thought it was safe to cross, and continued 
to listen for and to think about the train, 
but was giving attention to her walking; 
she was heavy, and it behooved her to 
notice the path she was traveling. Mrs 
Wallenburg insists that she did not hear or 
see the defendant’s train until it collided 
with her. The evidence is uncontradicted 
that the defendant’s train was being oper- 
ated at a rapid and an unusual rate of 
speed, and that the highway warning was 
not given as it approached the crossing in 
question. Mrs. Wallenburg had _ traveled 
about half way between the southern line of 
the defendant’s right of way and its track, 
at the time she last looked for a train, and 
it does not seem to us, as a matter of law, 
that she should be charged with the duty 
of anticipating that the defendant would 
negligently operate its train without warn- 
ing the public by sounding the locomotive 
whistle or ringing the bell. The law does 
not arbitrarily and invariably fix the dis- 
tance at which the plaintiff should have 
commenced to look and listen, so long as 
she did so at a sufficient distance to enable 
her to discover the approach of a train and 
avoid injury by the exercise of reasonable 
and ordinary care, and whether she did 
exercise that care under the circumstances 
of this case is a question for the jury, and 
not for this court to determine. Schwanen- 
feldt v. Chicago, B. & Q. R. Co. 80 Neb. 790, 
115 N. W. 285; Moore v. Chicago, St. P. 
Sen Caen Com lO 2eMowas oo sn (lee Nie We 
569; Nichols v. Chicago, B. & Q. R. Co. 
44 Colo. 501, 98 Pac. 808; Boyd v. St. 
Louis Southwestern R. Co. 101 Tex. 411, 
108 S. W. 813; Farrell v. Erie R. Co. 70 
C. C. A. 396, 188 Fed. 28, 29; Oldenburg v. 
New York C. & H. R. R. Co. 124 N. Y. 
414, 419, 26 N. E. 1021; Greany v. Long 
Island R. Co. 101 N. Y. 419, 5 N. BE. 425; 
Bonnell v. Delaware, L. & W. R. Co. 39 
N. J. L. 189. While we might not have 
found the facts as did the jury, the trial 
court properly submitted the issues to the 
triers of fact, and in our opinion there is 
sufficient evidence to uphold the verdict. 
37 L.R.A.(N.S.) 
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2. Instruction nur_bered 4, requested by 
defendant, was properly refused. The first 
proposition of law therein stated will apply 
to some cases, but not the instant one, and 
the closing paragraph is a command that 
the jury shall find for defendant. Instrue- 
tion numbered 5, requested by defendant, 
does not correctly state the law. In so far 
as defendant complains because the jury 
were not told in so many words that a 
pedestrian in approaching a railway cross- 
ing should look each way for trains, it may 
be said that the court in the fifth paragraph 
of its charge said: “It was likewise the 
duty of the plaintiff before going upon the 
track of defendant, to look and listen for 
the approach of an engine or train, and to 
observe such reasonable precaution before 
attempting to cross the track as an ordina- 
rily prudent man, under the same or like 
circumstances, would have observed.” There 
is nothing in the record tending to prove 
that plaintiff looked to the east, and not to 
the west, but the proof is that she looked in 
the direction of the approaching train, so 
that the failure of the court to use the word 
“each,” or its equivalent, in its instrue- 
tions, did not prejudice defendant. In- 
struction numbered 8, requested by defend- 
ant, was properly refused; it is not appli- 
cable to the evidence. Instruction num- 
bered 11, requested by defendant, may be 
correct as an abstract principle of law, but, 
in the light of the evidence adduced, was 
unnecessary. The evidence does not tend 
to support the last clear chance doctrine, 
and the court’s instructions did not pre- 
sent any phase of that theory to the jury, 
hence it was proper to refuse the instruc- 
tion last referred to. Instruction numbered 
13, requested by defendant, purports to state 
the evidence in some particulars; it is not 
entirely accurate, is argumentative, and 
was properly refused. Instruction num- 
bered 16, requested by defendant, states a 
rule of law in conflict with that announced 
in Chicago, B. & Q. R. Co. v. Pollard, supra, 
and invades the province of the jury. The 
special findings do not control the general 
verdict. The situation in this case upon 
the point considered is very much like the 
one created in Kafka v. Union Stock Yards 
Co. 78 Neb. 140, 110 N. W. 672. 

3. The recovery is moderate, the nature 
and extent of plaintifl’s injuries being con- 
sidered. There is no suggestion in the 
brief that errors were committed in admit- 
ting or rejecting evidence, and the charge 
to the jury is fair and dispassionate. 

The judgment of the District Court there- 
fore is affirmed. 
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Barnes, J., dissenting: 

I'am unable to concur in the majority 
opinion in this case, for the reason that, to 
my mind, the undisputed facts show such 
gross cons ibutory negligence on the part 
of the plaintiff as should prevent a recovery. 
The effect of this opinion is to overrule 
Omaha & R. Valley R. Co. v. Talbot, 48 
Neb. 627, 67 N. W. 599; Guthrie v. Mis- 
souri P. R. Co. 51 Neb. 746, 71 N. W. 
722; Chicago, B. & Q. R. Co. v. Pollard, 53 
Neb. 730, 74 N. W. 331; Brady v. Chicago, 
St. P. M. & O. R. Co. 59 Neb. 233, 80 N. W. 
809; and many other cases. By our judg- 
ment we make a railroad company an abso- 
lute insurer of the safety of pedestrians 
at its grade crossings. 

I am of opinion that we should hold in 
this case, that the plaintiff’s conduct in not 
looking or listening for the approach of the 
defendant’s train for the distance of 35 feet 
while approaching the crossing where the 
accident occurred, and by deliberately step- 
ping onto the railroad track in front of the 
oncoming train, and at the instant it 
reached the crossing, where there was an 
unobstructed view of the track in the di- 
rection from which the train approached of 
from 400 to 500 feet, should be held to 
be contributory negligence, as a matter of 
law. 

The judgment of the trial court should 
be reversed, and the cause dismissed. 


Petition for rehearing denied September 
26, 1910. 
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Railroad — crossing accident — auto- 
mobile — duty. 


1. Where the view of a driver of an auto- | ti 


mobile approaching a railroad grade crossing 
was obstructed by permanent obstructions, 
so that he could not see the train approach- 


Headnotes by TRENCHARD, J. 


Note. —lFor the care required of the 
driver of an automobile at railroad cross- 
ings, see New York C. & H. R. R. Co. v. 
Maidment, 21 L.R.A.(N.S.) 794, and note; 
Brommer v. Pennsylvania R. Co. 29 L.R.A. 
(N.S.) 924, and subsequent cases. 

The general question of the duty of a 
traveler approaching railway crossings as 
to place and direction of observation is 
discussed in a note appended toa Wallen- 
burg v. Missouri P. R. Co. ante, 135, 
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NEBRASKA SUPREME COURT. 


SEPT., 


ing on the west-bound track until the front 
wheels of his automobile were on the east- 
bound track, and it appeared that, upon 
reaching the top of a hill 200 feet distant 
from the crossing, he turned off power and 
proceeded by force of gravity, noiselessly, 
at a speed of 4 miles an hour, constantly 
looking and listening, but hearing no sig- 
nals, and it further appeared that there 
were no transient noises nor temporary ob- 
structions to the view, he was not guilty of 
contributory negligence as a matter of law 
in not stopping before his view became ef- 
fective. 
Same — mistake of judgment — effect. 
2, Where a traveler upon a highway, with- 
out any fault on his part, is placed in a 
position of imminent peril at a railroad 
crossing, the law will not hold him guilty 
of such negligence as to defeat his recovery 
if he does not select the very wisest course, 
and an honest mistake of judgment in such 
a sudden emergency will not of itself con- 
stitute contributory negligence, although 
another course might have been better and 
safer; and this rule is especially applica- 
ble where the person is placed in such peril- 
ous position by reason of the railroad com- 
pany’s negligence in failing to give proper 
signals. All that is required of a person 
in such an emergency is that he act with 
ordinary care under the circumstances; it 
being for the jury to determine whether 
such an emergency existed, and whether 
the traveler acted with due care. 
Trial — contributory negligence — jury. 
3. Where the evidence, when the plain- 
tiff rests, leaves the contributory negligence 
of the plaintiff in doubt, the determination 
of the question must be submitted to the 
jury. 


(Gummere, Ch. J., and Parker, J., dissent.) 
(September, 14, 1911.) 


Ree to the Supreme Court to review 
a judgment of nonsuit in an action 
brought to recover damages for personal in- 
juries to plaintiff and for the destruction 
of his automobile, which were alleged to 
have been caused by defendant’s negligence. 
Reversed. 

The facts are stated in the opinion. 

Mr. Herbert Clark Gilson, for plain- 
ff in error: 

Where the view is interfered with by 
obstructions, until a person is almost on 
the tracks or in the act of crossing, the 
question whether he is guilty of contribu- 
tory negligence is for the determination of 
the jury. 

Dobbs v. West Jersey & S. R. Co. 78 N. 
J. L. 679, 75 Atl. 905, 20 A. & E. Ann. Cas. 
293; Danskin v. Pennsylvania R. Co. 79 N. 
J. L. 526, 76 Atl. 975; Wolcott v. New 
York) & 1° B: Re Co. 689 Nadie We 42153 
Atl. 297; Weston v. Pennsylvania R. Co. 
74 N. J. L. 484, 65 Atl. 1015; Petrie v. 
New York C. & H. R. R. Co. 63 App. Div. 
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GRADING, assessment for. Public Improve- 
ments, § 82 u. 

IMPROVEMENT. 
a, 23 b. 

Negligence (this volume). 

OBSTRUCTION OF— 
Highways, § 129 b. 
Injunction against. 
Municipal liability. 

PERMISSIVE or prescriptive use of. 
Index. 

PERSONAL INJURIES ON— 
Alleys, § 3. 
Contributory negligence. 

PoLes IN. Alleys, § 2 f. 


Public Improvements, §§ 11 


Injunction, § 75 f. 
Alley, in Index. 
Alley, in 


Alleys, § 4. 


POWER TO CONVEY right to use, exercise of. 


Powers, § 10 c. 
PRESUMPTION as to reference 
Deeds, § 60 c. 
Private Alley (this volume). 
RESERVATION OF, in deed. Easements, § 28 q. 
Surface Water (this volume). 
TELEPHONE POLE, estoppel to remove from. 
Estoppel, § 141 a. 
TITLE TO— 
Alleys, §§ 1c, 2. 
Highways, § 28 e. 
VACATION OF. Closing of, ante. 
WATER— 
From roof, discharge into. 
45 a. 
Surface Water (this volume). 
Way of necessity. Alley, in Index. 
WEEDS IN, municipal liability for negligence 
as to. Municipal Corporations, § 280. 
Wires (this volume). 
Words and Phrases, 158, 159, 


in deed to. 


Highways, § 


ALLONGE, 
Words and Phrases, 160. 


ALLOTMENT. 
Homestead, §§ 49-52. 


ALLOW, 
Words and Phrases, 161 


ALLOWANCE, 


Alimony (this volume). 

Claims against Bankrupt Estate (this vol- 
ume). 

CLAIMS against decedent’s estate. 
(this volume). 

For support, title to undrawn accumulations 
of. Wills, § 321. 

Infants (this volume). 

Widow (this volume), 


Executors 


ALLUVION. 


CoMPENSATION for loss of. 
§ 191 w. 

Division or. Waters, § 35 in Index. 

RIGHT OF GRANTEE from state to. 
SeipiGm ess 

Vendor and Purchaser (this volume). 

Waters, § 88 in Digest and § 42 in Index, 

Words and Phrases, 162. 


Eminent Domain, 


Waters, 


ALMANAC, 


As EvIDENcE. Almanac, in Index. 


“Index” means Index to Notes. 


ALLEYS—ALTERATION OF INSTRUMENTS. 


ALMSHOUSE. 
Lrapmity of physicians in. Physicians, § 
32 ¢. 
RESIDENCE of inmates for voting purposes 
Almshouse, in Index. 


; ALONG, 
Words and Phrases, 163. 


| 
' ALSO. 
Words and Phrases, 164. 


ALTAR WINES. 


Sacramental Wines (this volume). 


ALTERATION. 


Amendment (this volume). 

Change (this volume). 

Contracts (this volume). 

Highways, § 23. 

INSTRUMENTS. Alteration of 
(this volume). 

INSURANCE, effect on. Insurance, § 323. 

INTEREST, rate of. Interest, § 65. 

LEASED PREMISES. Landlord and Tenant, §§ 
140-149. 

Words and Phrases, 165-166. 


Instruments 


ALTERATION OF INSTRUMENTS. 


AGENT, alteration by— 

Alteration of Instruments, § 20 in Digest 
and §§ 6, 7 in Index. 

Bank agent. Banks, § 28 a. 

Principal’s responsibility. 
Agent, § 75. 

Alteration of Instruments, §§ 1-25 in Digest 
and §§ 1-7 in Index. 

ALTERED CHECKS. Commercial paper, post. 

Amount, Alteration of Instruments, § 9. 

ANSWER, Sufficiency to raise question of. 
Pleading, § 464 c. 

ATTESTING WITNESSES, adding names of. Al- 
teration of Instruments, §§ 1 d, 14 a, c, 24 
e in Digest and § 3 in Index. 

pers FEES. Alteration of Instruments, 

BILLS AND NOTES. Commercial paper, post. 

BLANKS, filing of— 

Alteration of Instruments, § 2. 

Bona fide holder, effect on rights of. Bills 
and Notes, § 188 in Digest and § 41 in 
Index. 

Deeds, §§ 438, 44. 


Principal and 


Beers to set up alteration. Estoppel, 
8 . 
Presumption of authority as to. Evi- 
dence, § 176. 
BURDEN OF PROOF AS TO. Presumptions (this 
volume). 
CHECKS. Commercial paper, post. 


COMMERCIAL PAPER— 
Alteration of Instruments, §§ 1-25 in Di- 
gest and §§ 1, 4, 7 in Index. 
Bills and Notes, § 16 in Index. 
Estoppel, § 114 a, b. 
Payment of, by bank. 
in Digest and §§ 24, 
CONSENT TO— 
Alteration of Instruments, 
Filling of blanks in deed. 
Question for jury. 


Banks, 88 136-139 
29 in Index. 


Secs 
( Deeds, §§ 43, 44. 
Trial, §§ 155 d, 215 a. 


“Ante” and “post” refer to tepic 
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ALTERATION OF INSTRUMENTS—ALTERNATIVE, 


CONSIDERATION for ratification of altered in- 


strument. Bills and Notes, § 36. 
Date (this volume). 
DEEDs— 


After delivery. Deeds, § 1 in Index. 
As ground for revoking. Deeds, § 121. 


As making redelivery necessary. Deeds, 
§ 15. 

By grantee as affecting validity. Deeds, 
§ 40 d. 


Effect of changing name of grantee after 
delivery. Alteration of Instruments, § 
i Ab, 

Time of, sufficiency of proof as to. Evi- 
dence, § 1566 a. 

DETACHING note or part of contract. 
tion of Instruments, § 4. 

DIscHARGE of guarantor by. Guaranty, § 28 
Cad. 

Duty and liability of persons other than 
bank as to altered checks. Checks, §§ 33- 
37. 

EFFECT OF— 

Aiteration by grantee. 

Alteration of Instruments, 
Digest and §§ 6, 7 in Index. 

As against bona fide holders— 
Alteration of Instruments, § 17. 

Before reissue after maturity. Bills and 
Notes, § 204 c. 

Effect of filling blanks as against. Bills 
and Notes, § 188. 


Altera- 


Deeds, § 40 d. 
§§ 16-22 in 


On good faith of transferee. Bills and 
Notes, § 41 in Index. 
Who is a bona fide holder. Bills and 


Notes, § 206 j. 

On jurisdiction of equity. Deeds, § 121 a. 
Erasures (this volume). 
EXstToppeL to set up defense of. 

§§ 111 k, 114, 136  c. 

Evidence (this volume). 
FICTITIOUS PAYMENTS, indorsement of. Al- 
teration of Instruments, § 10 in Digest and 

§ 4 in Index. 

Forgery (this volume). 
Guaranty (this volume). 
Instructions to Jury (this volume), 


Interest (this volume). 


LOANING MONEY on raised collateral, bank’s 
liability for. Banks, § 183 1. 

MaATERIALITY— 

Alteration of Instruments, §§ 
Digest and §§ 3, 4 in Index. 

Question for jury as to. Trial, §§ 144 i, 
215 a. 

MrMorRANDUM on note. Alteration of Instru- 
ments, §§ 15, 18 in Digest and §§ 3, 4 in 
Index. 

MorrcacE— 

Alteration of after delivery. 
§ 1 in Index. 

Effect on, of alteration of note secured. 
Alteration of Instruments, § 19 in Digest 
and § 7 in Index. 


NAMES OF PARTIES— 

Adding “& Co.” to. 
ments, § 6. 

Alteration of Instruments, §§ 2 f, h, 5, 16 1, 
17 h in Digest and 8§ 38, 4, 6 in Index. 

Erasure of names of sureties on bond. 
Principal and Surety, § 20. 

Inserting in blank. Alteration of Instru- 
ments, § 2 f-h. 

Official ballot. Alteration of Instruments, 
Stein index: 

“Or bearer,” insertion of after name uf 
payee. Alteration of Instruments, 3 7 in 
Digest and § 4 in Index. 

Negotiable instruments. 
paper, ante. 


Estoppel, 


3-15 in 


Mortgage, 


Alteration of Instru- 


Commercial 
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PARTIES— 

Alteration of Instruments, §§ 5, 16 k, 1 in 
Digest and §§ 3, 4 in Index. 
Names of parties, ante. 

PAYMENT, change in time, place, or medium— 
-Alteration of Instruments, § 13. 
Fictitious, indorsement of. Alteration of 

Instruments, § 10 in Digest and § 4 in 
Index. 
Inserting place. Alteration of Instru- 
ments, § 2 e in Digest and § 4 in Index. 
Of altered paper. Payment of Checks and 
Drafts (this volume). 

Presumptions and Burden of Proof (this 
volume). 

Proximate Cause (this volume). 

Questions of Law and Fact (this volume). 

RaTIFICATION. Waiver or ratification, post. 

REACKNOWLEDGMENT after alteration, neces- 
sity. Acknowledgment, § 8. 

Receipt, § 2 in Index. 

Records of Title (this volume). 

REDELIVERY, necessity. Deeds, § 15. 

REFERENCE MEMORANDUM, insertion of— 
Alteration of Instruments, § 15. 


Number of policy in premium note. In- 
surance, § 434 f. 
Reformation of Instruments, § 9 g. 
Release (this volume). 
RESTORATION OF INSTRUMENT, effect. Altera- 
tion of Instruments, § 25. 
REVOCATION because of— 
Deeds, § 121. 
Wiils, §§ 99, 100 in Digest and §§ 39, 40 in 
Index. 
SIGNATURE, addition of. Alteration of In- 


struments, §§ 1 d, 14, 24 e in Digest and 
§ 3 in Index. 
Spoliation (this volume). 
STRANGER, alteration by. 
struments, § 21. 
STRIKING OUT alteration, effect of. 
tion of Instruments, § 25. 
Surety, release by. Principal 
(this volume). 
Tinie (this volume). 
WAIVER OR RATIFICATION— 
Alteration of Instruments, § 24 in Digest 
and § 5 in Index. 
Bitls and Notes, § 102 m, n. 
Necessity of alleging ratification. 
ing, § 290 a. 
Warehouse Receipts (this volume), 


Wills (this volume). 


Alteration of In- 


Altera- 


and Surety 


Plead- 


ALTERED CHECKS, 


Alteration of Instruments (this volume), 


ALTERNATIVE. 


Actions. Alternative Actions, in Index. 


ALLEGATIONS— 
As ground for demurrer. 
As to party responsible— 
Alternative Allegations, in Index. 
Pleading, § 217. 
In indictment for sale of liquor. 
ment, § 22 in Index. 
DEVISES OR BEQUESTS. Wills (this volume). 


JUDGMENT in replevin. Replevin, §§ 21 b, «, 
22 e, f in Digest and § 15 in Index. 
PROMISES, impossibility of performance as 
defense. Alternative Promises, in Index. 
Provisions of contract. Contracts, § 224. 
RELIEF—- : 
Prayer for. Pleading, § 89. 
Specific Performance (this volume). 


Pleading, § 582. 


Indict- 


where found. Other references, except “(this volume),” are to Digest. 
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REMAINDER, Character as vested or con- 
tingent. Wills, § 301. 

SENTENCE for person convicted of crime. 
Criminal Law, § 161. 

TESTAMENTARY GIFT in one alternative as im- 
plying gift in another. Wills, § 181. 

WRIT OF MANDAMUS. Mandamus, §§ 129-132. 


ALUM. 
CONSTITUTIONALITY of statute as to. Consti- 
tutional Law (this volume). 
JUDICIAL NOTICE as to harmlessness in baking 
powder. Evidence, § 64 a. 


AMBASSADORS. 


Diplomatic and Consular Officers (this vol- 
ume). 


AMBIGUITY. 


CoMPLAINT, waiver of. Pleading, § 56. 

DEMAND for autopsy by insurance company. 
Insurance, § 608 c. 

Errect of existence or absence of, on con- 
struction of statute. Statutes, §§ 210, 247. 

Evidence (this volume). 

GROUND— 
For refusing requested instruction. 

§ 314 b. 

For vacating judgment. Judgment, § 280. 

PAROL EVIDENCE to explain. Evidence, §§ 729- 
771 in Digest and § 168 in Index. 

Patent Ambiguities (this volume). 

Pleading (this volume). 

Statutes (this volume). 

Summons. Writ, § 2 g. 

Uncertainty and Indefiniteness (this vol- 
ume). 

Wills (this volume). 


Trial, 


AMBULANCE. 


Contributory Negligence (this volume). 
NEGLIGENCE IN DR1V21NG— 
Ambulance, in Index. 
Highways, S§ 246 c, 258 d. 
Master’s liability for. Master and Serv- 
ant, § 13 j in Digest and § 171 in Index. 


AMBULATORY INSTRUMENTS. 
Wills, § 3. 


AMENDATORY LAWS. 


TITLE oF. Statutes, §§ 126-130 in Digest and 
§ 14 in Index. 


AMENDMENT. 


ABSTRACT on appeal. Appeal, §§ 150 a, 155. 


AFFIDAVIT— 
Affidavit, § 3 in Digest and § 4 in Index. 
Affidavits for publication. Writ, § 57. 
Appeal, § 265 b. 
Attachment, ¢ 30 in Digest and § 15 in 

Index. 

Oath, § 3. 

Autimony, decree for. Divorce, §§ 95-105 in 
Digest and §§ 45 a, 46 in Index. 


“Index” means Index to Notes. 


ALTERNATIVE—AMENDMENT. 


ALTERNATIVE WRIT of mandamus. Mandamus, 
Sion 

APPEAL, amendment on. Amendment on Ap- 
peal (this volume). 

APPEAL BONDS— 
Appeal, § 120. 
Justice of the Peace, § 24 c. 

APPELLATE COURT, amendment in. 
ment on Appeal (this volume). 

ARTICLES OF INCORPORATION of loan associa- 
tion. Building and Loan Associations, §§ 
10), 14 a, 3. 

Bills of Exceptions (this volume). 

BILLs pending enactment. Statutes, §§ 5, 7. 

By Laws (this volume). 

Appeal, § 164. 

(this volume). 


Amend- 


CASE MADE. 
Certiorari 
CLAIM—— 
As discharge of sureties on bonds given 
to discharge attachments or civil bail 
bonds. Amendment, in Index. 
Forming basis of mechanic’s lien. Me- 
chanics’ Liens, § 77. 
CONSTITUTION. Amendment of Constitution 
(this volume). 
CORPORATE CHARTER— 
Constitutional Law, §§ 204-238. 
Corporations, § 44 in Digest and § 19 
Index. 
CRIMINAL CASE, modification of judgment in. 
Criminal Law, § 165 in Digest and § 71 
in Index. 
Curative Acts (this volume). 
DECLARATION OF LOCATION of mining claim. 
Mines, § 7. 
DEFECTIVE VERIFICATION. Pleading, § 18 c. 
DIVORCE DECRER. Divorce (this volume). 
Evidence (this volume). 
EXCEPTIONS ON APPEAL. Objections and Ex- 
ceptions (this volume). 


Execution (this volume). 


EXXTRADITED PERSON, charge against. 
dition, § 4 in Index. 


FINDINGS of court. Findings (this volume). 
Garnishment, § 68. 
Indictment (this volume). 


Injunction (this volume). 
INSTRUCTIONS REQUESTED. Trial, §§ 318, 414. 


JUDGMENT. Amendment of Judgment (this 
volume). 


Judgment on Appeal (this volume). 
Judicial Records (this volume). 


LEGISLATIVE JOURNAL. Statutes, § 70. 
License, § 7. 


LIMITATION OF ACTION, effect on. 
of Actions, §§ 225-230. 


Lis Pendens (this volume). 
MINING LOCATION. Mines (this volume), 
Motion for new trial. New Trial, § 72. 


MUNICIPAL CHARTER. Municipal Corporations 
(this volume). 


New Trial (this volume). 
Nunc Pro Tune (this volume). 
NUNCUPATIVE WILL. Wills, § 133 b. 


in 


Extra- 


Limitation 


OrpER. Motions and Orders, § 11. 
ORDINANCE. Municipal Corporations, § 77. 
PETITION— 
For initiative or referendum. Amend- 
ment, in Index. 
In condemnation proceedings. Eminent 


Domain, § 120 k. 
PLEADING. Amendment of Pieading (this 
volume). 
Pleas (this volume). 


Presumptions on Appeal (this volume). 


“Ante” and “post” refer to topic 
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152 ALLUVION, 


ALLUVION. 


Rights in land formed by, see ...... cece ts ..e. WATERS, § 83, 
See also Worps AND PurasEs, 162. 


ALMSHOUSE. 


Liability of physicians in, see ......eeessseee ..... PHYSICIANS AND SURGEONS, § 
OZICs 


‘ALONG. 


See Worps anp PurasEs, 163. 


ALSO. 


See Worps anp Purasgs, 164, 


ALTAR WINES. 


See SACRAMENTAL WINES. 


ALTERATION, 
OfthiohwayeSeehe. certian coronas cree ae Nes Hicuways, V. 
INS: HUCiuoes TNO, BIS: Gaoeose noc cob oohEnoore INSURANCE, § 323. 
Otsrategotemblerest seemvcmismssercretecteteoic aici tus osers INTEREST, § 65. 
Oftleased "premises, ker, aia, were ae ste ete eee Sates Lanptorp anp Tenant, TIL 


b, 3. 
See also Worps AND PHRASES, 165, 166. 


ALTERATION OF INSTRUMENTS. 


I. In general. 
& “L. Generally. 
§ 2. Filling blanks. 


II. What alterations are material. 
3. Generally. 
Detaching note or part of contract. 
Change as to parties or their names. 
adding “& Co.” to name. 
inserting words “or bearer” after name of payee. 
Change in date. 
Change in amount. 
10. Indorsement of fictitious payments. 
11. Adding interest or changing rate. 
12. Adding provision as to attorneys’ fees. 
13. Change in time, place, or medium of payment, 
14. Addition of signatures or indorsements, 
15 Inserting reference memorandum, 
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III. Effect of alteration; consent; ratification; waiver. 


Generally. 


consideration. 
Alteration by agent. 
Alteration by stranger. 


Consent to alteration. 
Waiver or ratification. 


IV. Effect of striking out alteration 
§ 29,, Generally. 


Liability of bank paying altered checks, see .... 


as against bona fide holders. 
Alteration of memorandum on note. 
Effect of alteration of note on mortgage securing it or original 


Effect on liability of surety. 


or restoration of instrument. 


...»- BANKS, §§ 136-139. 


Bank’s liability for loaning money on raised col- 


Ce 


lateral, see 


BANKS, § 183 e 


Duty and liability of persons other than bank in 


case of alteration of checks, see 


Presumption and burden of proof as to, see 


Secondary evidence of alteration, see 


Admission of altered note in evidence, see .... 


ey 


Parol evidence to show, see .. 
Evidence as to time when alteration was 
Sufficiency of proof as to time of, see 


Sooo lism \WAly 

.. Evipence, §§ 176, 409-412. 
Evipence, § 576 a. 
Evipence, § 674 g. 
SERGE Evipenog, § 794 g. 

made, see Eviprncr, § 1292 j. 

Baca eros Kviprence, § 1566. 


eeeecee 


eee ee eeecee 


Admissibility under pleadings of evidence as to, see EvipENcr, §§ 1673 b, 1679 h, 


Evidence of, generally, see ....... seerecelnedeeisieae ... EVIDENCE, § 1393 al. 
As to forgery, generally, see .......... AS PROD FORGERY. 
Sufficiency of answer to raise question of, see ...... PLEADING, § 464 e. 
As proximate cause of injury, see ...............- PROXIMATE Cause, § 93. 
Reformation of altered deed, see ...........eseeeee REFORMATION OF  INSTRU- 
MENTS, § 9 g. 
Question for jury as to, see ....... sig Rt Sate sewers ae TRIAL, § 215. 
IGS RANGAMONCH IS (OPS Gb oo oonuode masta leciserericr erie acts TRIAL, § 336 a, 
Alteration of will, see ....... eielsisteiel si stories Stes O sors Wits, §§ 38, 99, 100. 
I. Zn general, an alteration of the instrument. Barton 


§ 1. Generally. 

a. There is no distinction in law between 
a forgery in making and a forgery by 
altering. Wilson v. Hayes, 4 L.R.A. 196, 
40 Minn. 531, 42 N. W. 467. 

b. An alteration may be made in an in- 
strument by words added thereto which are 
not literally incorporated in the body there- 
of. Sanders v. Bagwell, 7 L.R.A. 743, 32 S. 
C. 238, 10 S. E. 946. 

ce. The same rule as to alteration applies 
to negotiable promissory notes as to other 
instruments. . Wilson v. Hayes, 4 L.R.A. 
196, 40 Minn. 531, 42 N. W. 467. 

d. An heir of one to whom runs an agree- 
ment for the payment of money, to whom 
it is assigned after the death of the obligee, 
and after it is overdue, takes subject to the 
defense that, without knowledge of the 
obligors, the name of a witness to the sig- 
natures was added to the agreement after 
its execution and delivery. Shiffer v. 
Mosier, 24 L.R.A.(N.S.) 1155, 225 Pa. 552, 
74 Atl. 426. 

e. Crossing Wut the date of a note and 
writing another above it cannot be regarded 
as mere memorandum of the time from 
which interest is to be figured, rather than 


Sav. Bank & T. Co. v. Stephenson, 51 L.R.A. 
(N.S.) 346, 87 Vt. 433, 89 Atl. 639. 
(Annotated ) 

f. That the maker of a note understood 
that it was to carry certain interest does 
not authorize the insertion in the instru- 
ment after its execution, without his knowl- 
edge, of a clause expressing that fact. Mer- 
ritt v. Dewey, 2 L.R.A.(N.S.) 217, 218 Ill. 
599, 75 N. E. 1066. (Annotated ) 
§ 2. Filling blanks. 

Hffect on rights of bona fide holder, see 
BILLS AND NOTES, § 188. 

In deeds, see DEEDS, §§ 43, 44. 

Estoppel of one executing commercial paper 
in blank to set up its alteration, see 
ESTOPPEL, § 114. 

Presumption of authority as to, see EvI- 
DENCE, § 176. 

a. The authorized filling of blanks in a 
written instrument will not avoid it under 
the doctrine of alteration of instrument. 
Montgomery v. Dresher, 38 L.R.A.(N.S.) 
423, 90 Neb. 632, 134 N. W. 251. 

b. A negotiable instrument carries on its 
own face an implied authority to fill up the 
blanks and perfect the instrument, where 


the maker intrusts it to the custody of an- 
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ALTERATION OF INSTRUMENTS. 


I. In general. 


other with blanks not filled up, whether it 
be for his accommodation or for the maker’s 
benefit. Chestnut v. Chestnut, 2 L.R.A. 
(N.S.) 879, — Va. —, 52.8. EH. 348. 

e. The changing of the name of the month 
by one to whom a note is intrusted by ac- 
commodation makers for negotiation, with 
blanks for name of payee and day of month 
is not an alteration which avoids the instru- 
ment, since his authority to fill blanks in- 
eludes the power to make the date corre- 
spond with the time of the actual inception 
of the instrument. Holman v. Higgins, 
L.R.A.1916F, 1263, 134 Tenn. 387, 183 S. 
W. 1008, (Annotated ) 

d. The indorser of a note before it was 
signed, who gave it to the maker to be 
signed, for the purpose of raising money for 
both of them, is not released as indorser by 
the fact that the maker changed his signa- 
ture to that of his firm by adding “& Co.” 
since, so far as the indorser was concerned, 
he could have signed the firm name in the 
first place. Montgomery v. Crosthwait, 12 
L.R.A. 140, 90 Ala. 5538, 8 So. 498. 

e. Filling a blank left in a promissory 
note for the place of payment, by inserting 
such place, does not avoid the note under 
the negotiable instruments law, making 2 
material alteration one which changes the 
place of payment, or adds the place of pay- 
ment where no such place was specified, 
but which authorizes a holder to fill blanks, 
and it is immaterial that the place in- 
serted is located in another state. Dia- 
mond Distilleries Co. v. Gott, 31 L.R.A. 
(N.S.) 643, 187 Ky. 585, 126 S. W. 131. 

( Annotated ) 

f. A bank which takes a note with an 
unfilled blank for the payee’s name in pay- 
ment of a mortgage debt, and fills the blank 
with its own name, when the note had been 
executed and intrusted to the holder to pay 
for a meat market, with instructions to fill 
the name of the seller in the blank, gets 
no title, where the statute provides that to 
render enforceable a note executed with 
an unfilled blank, the blank must be filled 
up strictly in accordance with the authority 
given. MHartingtox Nat. Bank v. Wiebel- 
haus, 31 L.R.A.(N.S.) 180, 88 Neb. 47, 128 
N. W. 659. 

g. Where a mortgage was executed with 
the blanks for the name of the mortgagee 
unfilled, and the mortgage delivered to the 
person to whom the indebtedness secured 
by the mortgage ran, the filling in of his 
own name by such person would not in- 
validate the mortgage. Montgomery vy. 
Dresher, 38 L.R.A.(N.S.) 423, 90 Neb. 632, 
134 N. W. 261. (Annotated ) 

h. The holder of a note is not authorized 
to insert the name of a payee on the theory 
that he is authorized to fill blanks, where no 
space is left for such name, but the words 
follow each other in close order, a matus 
having been inadvertently left in the sense 
of the instrument. Smith v. Willing, 68 
L.R.A. 940, 123 Wis. 377, 101 N. W. 692. 


II. What alterations are materiul. 


§ 3. Generally. 
Question for jury as to, see TRIAL, §§ 144 
1, 215 a. 

a. The court must determine the ma- 
teriality of an alteration of a promissory 
note by an inspection of the instrument it- 
self. Montgomery v. Crosthwait, 12 L.R.A. 
140, 90 Ala. 553, 8 So. 498. 

b. A “material alteration” of a written 
instrument is an intentional act done upon 
it, after it has been fully executed, by one 
of the parties thereto, without the consent 
of the other, which changes the legal ef- 
fect of the instrument in any respect. O. 
N. Buil Remedy Co. v. Clark, 32 L.R.A. 
(N.S.) 519, 109 Minn. 396, 124 N. W. 20. 

ce. Any alteration of a written instru- 
ment which may in any event alter the 
rights, duties, or obligations of the party 
sought to be charged is material in the 
legal sense. Barton Sav. Bank & T. Co. 
v. Stephenson, 51 L.R.A.(N.S.) 346, 87 Vt. 
433, 89 Atl. 639; Foxworthy v. Colby, 62 
L.R.A. 393, 64 Neb. 216, 89 N. W. 800. 

d. Any tampering with a written instru- 
ment, which imposes upon a party a bur- 
den or peril which he would not else have 
incurred, is an injury to him aud therefore 
material. Citizens Nat. Bank vy. Williams, 
35 L.R.A. 464, 174 Pa. 66, 34 Atl. 303. 

e. An alteration to be material must be 
in a material part of the instrument and 
affect the rights and liabilities of the par- 
ties thereto. White Sewing Mach. Co. v. 
Dakin, 13 L.R.A. 313, 86 Mich. 581, 49 N. 
W. 583. 

f. To constitute a mutilation of a note 
or other contract which will avoid it, there 
must be some change or alteration in the 
writing constituting the evidence of the con- 
tract so as to make it another and differ- 
ent instrument, and no longer evidence of 
the contract which the parties made. The 
ground upon which the doctrine rests is 
that such an alteration avoids the instru- 
ment; that it destroys the identity of the 
contract. Eaton v. Delay, L.R.A.1916D, 
528, 32 N. D. 328, 155 N. W. 644, 

g. A correction which expresses the in- 
tent of both parties is not a material altera- 
tion which will avoid a written instru- 
ment. People’s Gas Co. v. Fletcher, 41 
L.R.A.(N.S.) 1161, 81 Kan. 76, 105 Pac. 34. 

h. The cross marking of a material pro- 
vision in a written instrument, after its 
execution, by one of the parties thereto, 
without the consent of the other, with the 
intention of canceling or erasing it, con- 
stitutes a material alteration of the instru- 
ment. O. N. Bull Remedy Co. v. Clark, 
32 L.R.A.(N.S.) 519, 109 Minn. 396, 124 N. 
We 20E (Annotated ) 


§ 4. Detaching note or part of con- 
tract. 

a. An application for insurance, on a 
single sheet containing at the bottom a 
promissory note intended to secure assess- 
ments, is a single contract of which the 
removal of the note is a material altera- 
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157 


II. What alterations are material. 


(N’S.) 1155, 225 Ps. 552, 74 Atl. 426; 
Swank v. Kaufman, I R.A.1917D, 826, 255 
Pa. 316, 99 Atl. 1000. 
§ 15. Inserting reference memoran- 
dum. 
Inserting number of policy in premium 
note, see INSURANCE, § 434 f 

a. A promissory note is not materially 
altered by writing thereon a memorandum 
which is purely collateral to, and inde- 
pendent of, the promise or contract which 
it contains. And the placing of a mere 
reference memorandum on a _ promissory 
note wiil not constitute a material altera- 
tion of the instrument. Eaton v. Delay, 
L.R.A.1916D, 528, 32 N. D. 328, 155 N. 
W. 644. 

b. A promissory note is not materially 
altered within the meaning of the negoti- 
able instrument law, where the holder at 
or after maturity thereof writes on its 
margin the words “May Ist, 1913,” as a 
reference memorandum of a promise made 
by him to the principal maker at the time 
the words were written to extend the time 
of payment until that date. Eaton v. De- 
lay, U.R.A.1916D, 528, 32 N. D. 328, 155 
N. W. 644. (Annotated) 


III, Effect of alteration; consent; rati- 
fication; waiver. 


§ 16. Generally. 


Necessity of reacknowledgment of deed 
after alteration, see ACKNOWLEDG- 
MENT, § 8. 


Kffect of alteration of deed by grantee, see 
DEEDS, § 40 d. 

Alteration of deed as necessitating rede- 
livery, see DEEDS, § 15. 

Alteration as ground for revocation of 
deed, see DEEDS, § 121. 

Effect of, on jurisdiction of equity, see 
DEEDS, § 121. 

Effect of, to discharge 
GUARANTY, § 28 e, d. 

Revocation of will by, see WILLS, §§ 99, 
100. 

a. Parties are only liable on their con- 
tracts as made and entered into by them, 
in the absence of ratification or estoppel. 
First Nat. Bank vy. Ketchum, E.R.A.1918F, 
958, — Okla. —, 172 Pace. 81. 

b. There can be no recovery upon a 
written instrument which has been altered 
in any material respect, unless the altera- 
tion is affirmatively shown by the holder of 
the instrument to have been innocently 
made, without prejudice to the rights of the 
one sought to be charged with liability. 
Citizens Nat. Bank v. Williams, 35 L.R.A. 
464, 174 Pa. 66, 34 Atl. 303. 

c. A material alteration in any commer- 
cial paper without the consent of the par- 
ty sought to be charged extinguishes his 
liability. Ruby v. Talbott, 3 L.R.A. 724, 
DeNiaeViee 251, 2a Pac acs 

d. A material alteration in a written in- 
strument renders the writing void. 
Wicker v. Jones, 40 L.R.A.(N.S.) 69, 159 


guarantor, see 


N. C. 102, 74 S. E. 801; Barton Sav. Bank 
& T. Co. v. Stephenson, 51 L.R.A.(N.S.) 
346, 87 Vt. 433, 89 Atl. 639. 

e. A material alteration in a negotiable 
instrument made without the consent of a 
party will discharge him. Holyfield v. 
Harrington, 39 L.R.A.(N.S.) 131, 84 Kan. 
760, 115 Pac. 546. 

f. Any material alteration of a note after 
execution and delivery will destroy it as” 
to all the parties not consenting to such 
alteration. Sanders v. Bagwell, 7 L.R.A. 
743, 32 S. C. 238, 10 S. HE. 946. 

g. The material alteration of a promis- 
sory note intentionally made by a person 
entitled to any benefit under it, vitiates 
the same as to such beneficiary. Holbart v. 
Lauritson, L.R.A.1915A, 166, 34 S. D. 267, 
148 N. W. 19. 

h. A written instrument is made void by 
any alteration which seriously affects the 
rights or remdies of a party thereto, even 
though the alteration was entirely honest, 
and made with no fraudulent intent. Citi- 
zeng Nat. Bank v. Williams, 35 L.R.A. 
464, 174 Pa. 66, 34 Atl. 303. 

i. A material alteration of a promissory 
note by any of the parties thereto dis- 
charges from liability all other parties not 
consenting to or authorizing the altera- 
tion, whether or not it is apparently or 
presumably to their benefit or detriment. 
Montgomery v. Crosthwait, 12 L.R.A. 140, 
90 Ala. 553, 8 So. 498. 

j. A party who in good faith signs a 
complete promissory note, however awk- 
wardly drawn, is protected from its al- 
teration by forgery in whatever mode it 
may be accomplished. Burrows v. Klunk, 
3 L.R.A. 576, 70 Md. 451, 17 Atl. 378. 

k. Independent of statute, the adding of 
an additional party to a negotiable instru- 
ment subsequent to its execution and de- 
livery discharges the original parties when 
such change is made without their knowl- 
edge or consent. Bank of Commerce v. 
Webster, L.R.A.1918F, 696, — Okla. —, 172 
Pac. 942. 

l. The changing of the name of the 
grantee in a deed after its delivery, and 
recording it in the new name, do not affect 
the title of the grantee first named. Carr 
v. Frye, L.R.A.1917H, 814, 225 Mass. 531, 
114 N. E. 745. (Annotated) 

m. Alteration of the date of a note by 
one of several makers to whom it has been 
intrusted for delivery, before delivering it, 
and without the consent of the comakers, 
avoids the instrument. Barton Sav. Bank 
& T. Co. v. Stephenson, 51 L.R.A.(N.S.) 
346, 87 Vt. 433, 89 Atl. 639. 

n. It is doubtful whether one not claim- 
ing under the grantors in a deed can take 
advantage of a material alteration in it. 
Wicker v. Jones, 40 L.R.A. (N.S.) 69, 159 
N. C. 102, 74 8. E. 801. 

§ 17. —as against bona fide holders. 

Who is a holder in due course not affected 
by alteration of note, see BILLS AND 
Notes, § 206 j. 
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MASSACHUSETTS SUPREME JUDICIAL COURT. 


MASSACHUSETTS SUPREME JUDI-}v. Hooker, 177 Mass. 335, 83 Am. St. Kep. 


CIAL COURT. 
JOSHUA W. CARR 
GRACE L, FRYE et al. 
(225 Mass. 531, 114 N. E. 745.) 


Deed — change of grantee after de- 
livery. 

1. The changing of the name of the 
grantee in a deed after its delivery, and re- 
cording it in the new name, do not affect 
the title of the grantee first named. 

For other cases, see Alteration of Instru- 

ments, I, in Dig. 1-52 N. 8. 

Trust — resulting — purchase with gift. 

2. Upon purchase of real estate with 
money given to the grantee by another, no 
trust results in favor of the latter. 

For other cases, see Trusts, I. d, im Dig. 

1-52 N. 8. 


(January 6, 1917.) 


XCEPTIONS by respondents to rulings 

of the Land Court for Middlesex Coun- 
ty made during the trial of a proceeding 
for the registration of title to certain real 
estate, which resulted in a verdict in peti- 
tioner’s favor. Overruled. 

The facts are stated in the opinion. 

Mr. Thomas Hillis, for respondents: 

Respondents’ intestate had more than a 
naked title. 

Fitzgerald v. Fitzgerald, 168 Mass. 488, 
47 N. E. 431; Howe v. Howe, 199 Mass. 
602, 127 Am. St. Rep. 516, 85 N. EH. 945. 

No one shall be permitted to assume the 
chance of committing a fraud without tak- 
ing any risk of loss by the act when it is 
detected, but when an alteration is made 
in good faith simply to correct an error un- 
der circumstances and conditions showing 
an implied authority from the party in in- 
terest to make the correction, the identity 
of the contract is not destroyed by the al- 
teration. 

Lee v. Butler, 167 Mass. 426, 57 Am. St. 
Rep. 466, 46 N. E. 52; Jeffrey v. Rosenfeld, 
179 Mass. 506, 61 N. E. 49; Graham v. 
Middleby, 185 Mass. 349, 70 N. E. 416; 
Thorpe v. White, 188 Mass. 333, 74 N. E. 
592. 

Messrs. Wilson, Juggins, & Murphy, 
for petitioner: 

The alteratton in the deed had no legal 
effect upon the title to the property, and the 
title remained in the petitioner. 

Chessman v. Whittemore, 23 Pick. 231; 
Hatch v. Hatch, 9 Mass. 307, 6 Am. Dec. 
67; Kendall v. Kendall, 12 Allen, 92; Bacon 


Note. — As to effect of changing name of 


279, 58 N. E. 1078. 

There was no resulting trust to the wife. 

McGowan v. McGowan, 14 Gray, 121, 74 
Am. Dec. 668; Dudley v. Dudley, 176 Mass. 
34, 56 N. E. 1011; Kennerson v. Nash, 208 
Mass. 398, L.R.A.—, —, 94 N. E. 475; Howe 
v. Howe, 199 Mass. 604, 127 Am. St. Rep. 
516, 85 N. E. 945; Cooley v. Cooley, 172 
Mass. 476, 52 N. E. 631; Lufkin v. Jakeman, 
188 Mass. 530, 74 N. E. 933; Davis v. 
Downer, 210 Mass. 575, 97 N. E. 90; Pollock 
v. Pollock, 223 Mass. 382, 111 N. E. 963. 


Carroll, J., delivered the opinion of the 
court: 

This is a petition to the land court for 
registration of the title to certain real es- 
tate in Maynard, alleged to be owned by the 
petitioner, and claimed by Grace L. Frye 
(a married daughter), Alice, Leslie, and 
Edith M. Carr, all children of the petitioner, 
and Annie L. Carr, his wife, who died in 
1910. 

The petitioner formerly lived in Marlboro, 
occupying a dwelling house and land, the 
title to which was in his name. In 1896 he 
sold this property and purchased land on 
Acton street, Maynard, taking title thereto 
in his wife’s name. In June, 1904, at the 
request of his wife, he sold the Acton street 
property and bought the land now in ques- 
tion, the purchase price being $2,200. In 
making payment for this land he used the 
$1,700 received from the sale of the Acton 
street property and $500 of his own money; 


,and, with his son by a former wife, built 


the house and barn thereon. It was found 
that a Mr. Tuttle, a surveyor and justice 
of the peace, at the request of the grantor, 
George A Whitney, in June, 1904, made a 
deed of the land (the title to which is 
sought to be registered) to the petitioner 
as grantee. The deed was delivered, the 
petitioner placing it in his safe, where it 
remained until 1905, when, fearing he might 
be lable to attachment because of some con- 
tracts he had made he requested Mr. Tuttle 
to transfer the title to Mrs. Carr. Thereupon 
Tuttle erased from the deed the name of the 
petitioner as grantee and inserted in place 
thereof the name of his wife, Annie L. Carr; 
a year later the deed was recorded. The 
petitioner and Mrs. Carr lived on the prem- 
ises until her death. 

The land court ruled that, while the al- 
teration of the deed invalidated the instru- 
ment, it did not devest the petitioner of his 
title, and that there was no resulting trust 
held by him for or on behalf of his wife, 
Annie L. Carr. 

When the deed from Whitney to the peti- 


grantee in deed, see annotation following tioner was delivered to him, the estate vest- 


this case, post, 815, 
L.R.A.1917E. 


ed in him, and between the parties the con- 


CARR v. FRYE. 


veyance was as effectual as if the deed had 
been recorded. The erasure of his name and 
the insertion of the name of Mrs. Carr did 
not devest him of his estate nor transfer it 
to her. It was his property and remained 
so, although the record title was in her 
name. Bacon v. Hooker, 177 Mass. 335, 
83 Am. St. Rep. 279, 58 N. E. 1078; Kendall 
v. Kendall, 12 Allen, 92; Hatch v. Hatch, 
9 Mass. 307, 6 Am. Dec. 67. “The instru- 
ments may become invalid, so that no ac- 
tion can be maintained upon the covenants 
contained in them, and yet the titles which 
have been acquired under them remain un- 
affected. When a person has become the 
legal owner of real estate, he cannot trans- 
fer it or part with his title, except in some 
of the forms prescribed by law. The gran- 
tee may destroy his deed, but not his es- 
tate.” Chessman v. Whittemore, 23 Pick. 
231, 234, The land court was right in rul- 
ing that the alteration in the deed did not 
devest the petitioner of his title. 

It was found that the record title to the 
Acton street property was in the name of 
Mrs. Carr, but it was purchased with money 
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given her by her husband; when this estate 
was sold the purchase price was given to 
him, and although a part of the considers- 
tion for the land in dispute was paid from 
this gift, no trust resulted to her. The 
$1,700 paid to the petitioner being a gift 
to him from his wife, the entire considera- 
tion was paid by him and none of it was 
contributed by her. Under these circum- 
stances, the principle that a trust results in 
favor of the person paying the considera- 
tion has no application. See Pollock vw. 
Poilock, 223 Mass. 382, 111 N. E. 963; Luf- 
kin v. Jakeman, 188 Mass. 530, 74 N. E. 
933; Cooley v. Cooley, 172 Mass. 476, 52 
N. E. 631. See also Bourke v. Callanan, 
160 Mass. 195, 35 N. E. 460; McGowan v 
McGowan, 14 Gray, 119, 74 Am. Dec. 668. 

The respondents offered evidence tending 
to show that the petitioner held the es- 
tate in trust for his wife; but the judge of 
the land court did not believe the testi- 
mony and so found. This finding of facet 
is final, and cannot be reviewed. Stat. 1910, 
chap. 560, § 1. 

Exceptions overruled. 


Annotation—Effect of changing name of grantee in deed. 


As to the effect of destruction or can- 
celation, or redelivery to grantor for 
that purpose, of delivered but unre- 
corded deed, see notes to Matheson v. 
Matheson, 18 L.R.A.(N.S.) 1167, and 
Lake v. Weaver, 34 L.R.A.(N.S.) 495. 

It is the purpose of this annotation to 
include only such cases as involve some 
real change in the name of the grantee 
in a deed, such as the erasure of one 
name and the substitution of another, or 
the addition of a new name, or the hike; 
and it is not intended, therefore, to in- 
clude cases like Barden v. Grace (1910) 
167 Ala. 453, 52 So. 425, Ann. Cas. 
1912A, 537; Arguello v. Bours (1885) 67 
Cal. 447, 8 Pac. 49; Hord v. Taubman 
(1883) 79 Mo. 101, of filling blanks in a 
deed with the name of a grantee, for the 
very obvious reason that such cases do 
not as a rule involve any change what- 
ever in the name of the grantee. 

“In the ordinary acceptation of the 
word, an ‘alteration’ is a change of a 
thing from one form or state to another, 
that is, making a thing different from 
what it was, but without destroying its 
identity. As applied to written instru- 
ments the meaning is restricted to that 
particular kind of a change in the sense 
or language which is effected by an act 
done on an instrument by the party en- 
titled to it. An alteration of an instru- 
ment may be either material or imma- 
L.R.A.1917E. 


terial, according to the character of the 
change which has been made. A ma- 
terial alteration is one which changes 


the legal effect of the instrument, 
while an immaterial alteration has 
no such effect. Where, however, a 


stranger to the instrument makes a 
change therein without the knowledge or 
consent of the parties in interest, the 
change, according to the decided weight 
of modern authority, is not to be treated 
as an alteration, but as a spoliation, 
which does not avoid the instrument or 
change the rights or liabilities of the 
parties in interest, so long as the origi- 
nal writing remains legible.” 1 R. C. L. 
p. 966. 


Alteration by stranger. 


The rule of law seems to be well es- 
tablished in this country, at least, that 
an alteration made in a deed by a stran- 
ger, that is, by one not a party thereto, 
or in nowise interested therein, will 
not affect the deed. Note to Wald- 
ron v. Waller, 32 L.R.A.(N.S.) 284. 
Accordingly, it has been held that 
the insertion by a stranger in a deed 
after execution, of the name of an ad- 
ditional grantee without the consent of 
the original grantee, is a mere spoliation, 
which does not affect the rights of the 
latter even as against a bona fide pur- 
chaser from the person whose name is so 
inserted, unless the real grantee has been 
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guilty of fraud or negligence whereby 
the purchaser was misled. John v. Hat- 
field (1882) 84 Ind. 75. 

Likewise, it has been held that the 
erasure by the custodian of a deed, of the 
name of one of the grantees and of 
the middle initial letter of the name of 
the other, so as to make the deed, when 
recorded, appear as a deed to him, is a 
forgery, which does not affect the legal 
or equitable title of the real grantees. 
Pry v. Pry (1884) 109 Tl. 466. In such 
case the surviving grantee can maintain 
a suit to set aside conveyances as to in- 
terests as clouds upon his title, and to 
restore the evidence of his title, even 
against innocent purchasers without 
notice of the forgery. Ibid. 

And in Simpkins v. Windsor (1891) 
21 Or. 382, 28 Pac. 72, it is decided that 
the surreptitious altering of a deed by 
changing the name of the grantee consti- 
tutes a forgery, upon or by which no title 
can be predicated or gained. 

And in Hill v. Nesbit (1877) 58 Ga. 
586, it is said that the fraudulent altera- 
tion of a deed by changing the name of 
the grantee without his consent or that 
of the grantor is a forgery. And see 
also Howell vy. Hanrick (1894) — Tex. 
Civ. App. —, 24 8S. W. 823. 

An action of covenant cannot be main- 
tained by a landlord on a lease against 
one who, after its execution, but before 
the expiration of the term, strikes out 
the name of the original lessee without 
the knowledge of the landlord and sub- 
stitutes his own opposite the seal, and 
thereafter enters the premises and pays 
the rent. Lapp v. May (1857) 14 U. C. 
Oy, 18 47h 


Alteration by party or one interested 
in deed — immaterial alteration. 


Not every change in the name of the 
grantee in a deed, it seems, is material. 
Thus, it has been held that the addition 
of the word “junior” to the name of the 
grantee, to properly identify him, is an 
immaterial alteration. Coit v. Stark- 
weather (1830) 8 Conn. 289. Such a 
word of description, the court said, is in 
its nature temporary, and is in no sense 
any part of the name. 

And likewise in Re Howgate [1902] 1 
Ch. (Eng.) 451, 71 L. J. Ch. N. S. 279, 
86 L. T. N. §. 180, it is held that the 
erasure of the Christian name by which 
grantee is described, and the insertion 
of his true name, are an immaterial al- 
teration. 

But the old strict rule of the common 
law would not permit a party thereto to 


alter a deed even in an immaterial point; 
L.R.A.1917E. 


ANNOTATION—CHANGING NAME OF GRANTEE IN DEED. 


and in Jones v. Crowley (1894) 57 N. J. 
L. 222, 30 Atl. 871, the court said that, 
whatever may be the rule in other juris- 
dictions, the law is settled in New Jersey 
that if a deed is altered by the party to 
whom it belongs, even though in an im- 
material part, such alteration avoids the 
deed as a consequence. See further as 
to this case, subdivision, “Effect upon 
title conveyed by deed.” 
—material alteration. 
While, as has been pointed out, some 
changes in the name of the grantee in a 
deed may be immaterial, the change may 


| sometimes be of such a nature as to ren- 


der it very material. So, in Steele v. 
Spencer (1828) 11 Pet. (U. 8S.) 552, 7 L. 
ed. 259, where the name of a new grantee 
was substituted for that of the original, 
the change was regarded as material. 

And the same thing was true of the 
erasure of the word “trustee” after the 
name of the grantee, in Fliteraft v. Com- 
monwealth Title Ins & T. Co. (1905) 211 
Pa. 114, 60 Atl. 557. 

And in Thorne v. Williams (1887) 13 
Ont. Rep. 577, it is held that a deed al- 
tered by an agent of the grantor upon 
the authority of a letter from the grant- 
or not under seal, by rewriting the first 
two pages and changing the name of the 
grantee, was void at law, the deed not 
having been re-executed or redelivered 
by the grantor. 

And in Hollis v. Harris (1892) 96 Ala. 
288, 11 So. 377, it is held that where the 
name of the grantee was changed before 
delivery of the deed, by the substitution 
of a new grantee, the instrument was not 
binding upon those signing it as coven- 
antors to convey title, since they never 
agreed t@ convey any title to the substi- 
tuted grantee. 

If a deed is fraudulently altered after 
delivery, as by the grantee substituting 
the name of another for his own, it is 
void, and the substituted grantee can 
take nothing under it, although she re- 
ceives it in good faith and without 
knowledge of the alteration. Peugh vy. 
Mitchell (1894) 3 App. D. C. 321. 

And where, after the execution of a 
married woman’s deed, but before de- 
livery, the name of the grantee was 
changed without the knowledge and con- 
sent of the wife, but with that of her hus- 
band, who was acting for her, and there 
was no resigning and reacknowledgment 
by her in the manner required by statute, 
the deed as to her was void and of no 
effect to convey title to the new grantee. 
Ayre & L. Tie Co. v. Baker (1910) 138 
Ky. 494, 128 S. W. 346. 
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But the grantor in such a ease by his 
acts and declarations may be estopped to 
deny the validity of the deed. Ibid. 


— effect upon title conveyed by deed. 


In accord with the rule of law es- 
tablished by the overwhelming weight of 
authority, that no alteration of a deed 
after it has once been delivered will 
have any effect upon the grantee’s title 
(note to Waldron v. Waller, 32 L.R.A. 
(N.S.) 284), it is well settled that 
changing the name of the grantee in a 
deed after delivery does not devest the 
original grantee of his title so as either 
to invest it in the new grantee or to re- 
vest it in the grantor. Thus, in the fol- 
lowing cases the grantee’s title was un- 
affected by the change parenthetically 
shown. Wilson v. Owens (1878) 26 
Grant, Ch. (U. C.) 27 (substitution of 
grantee); Steele v. Spencer (1828) 11 
Pet. (U. S.) 552, 7 L. ed. 259 (substitu- 
tion of grantee); Fletcher v. Nansur 
(1854) 5 Ind. 267 (substitution of 
grantee); Berry v. Kinnard (1892) 14 
Ky. L. Rep. 578, 20 S. W. 511 (substi- 
tution of grantee); Goodwin v. Norton 
(1899) 92 Me. 532, 43 Atl. 111 (substi- 
tution of grantee); Clark v. Creswell 
(1910) 112 Md. 339, 76 Atl. 579, 21 Ann. 
Cas. 338 (addition of grantee); Chess- 
man v. Whittemore (1839) 23 Pick. 
(Mass.) 231 (addition of word “jun- 
ior’); Alexander vy. Hickox (1864) 34 
Mo. 496, 86 Am. Dec. 118 (erasure of 
name of one of the grantees) ; Jackson ex 
dem Gould v. Gould, (1831) 7 Wend. 
(N. Y.) 364 (erasure of word “junior’”) ; 
Domeier v. Wagner (1879) 4 Ohio L. J. 
1036 (substitution of grantee); Stanley 
v. Epperson (1876) 45 Tex. 644 (substi- 
tution of grantee). And see Wilds v. 
Bogan (1876) 55 Ind. 351 (substitution 
of grantee). 

Carr vy. Frye, ante, 814, is in accord 
with this rule. 

“A deed is merely the medium for the 
transfer of the title from the grantor to 
the grantee, and when its purpose is 
once fully accomplished its subsequent 
disposition cannot affect the title it has 
conveyed. It may be altered, mutilated, 
lost, or destroyed; its executory provi- 
sions may be rendered inoperative by 
fraudulent changes or otherwise; but 
the title which has passed by it will re- 
main undisturbed.” Clark v. Creswell 
(1910) 112 Md. 339, 76 Atl. 579, 21 Ann. 
Cas. 338. 

As was said by the supreme court of 
Massachusetts in Chessman v. Whitte- 
more (1839) 23 Pick. (Mass.) 231: 
“There is a manifest distinction be- 
L.R.A.1917E. 
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tween executory contracts and convey- 
ances of property. When deeds of con- 
veyance of real, or bills of sale of 
personal, property, are completed and 
possession delivered, under them, so far 
as the change of ownership depends on 
them they are executed, and the prop- 
erty passes and vests in the grantee. 
The instruments may become invalid, so 
that no action can be maintained upon 
the covenants contained in them, and 
yet the titles which have been acquired 
under them remain unaffected. When a 
person has become the legal owner of 
real estate, he cannot transfer it or part 
with his title except in some of the forms 
prescribed by law. The grantee may 
destroy his deed, but not his estate. He 
may deprive himself of his remedies 
upon the covenants, but not of his right 
to hold the property. This distinction 
has existed from the earliest times.” 

‘It has been held that the alteration of 
a deed subsequent to its full execution, 
by changing the name of the grantee, al- 
though done with consent of the parties, 
does not devest the original grantee of 
his title or revest such title in the 
grantor. Gibbs v. Potter (1906) 166 
Ind. 471, 77 N. KE. 942, 9 Ann. Cas. 481; 
Wilson v. Owens (1878) 26 Grant, Ch. 
(U. ©.) 27. But as to the effect of the 
consent of the parties in this connection, 
see other cases cited infra in this sec- 
tion. 

And in Domeier v. Wagner (1879) 4 
Ohio L. J. 1036, where a husband pur- 
chased certain lands with funds belong- 
ing to his wife, and took the deed in his 
own name, but before delivering the 
deed to her, called upon a notary who 
summoned before him the grantor and 
the husband, and erased the name of the 
husband and inserted that of the wife 
as grantee, it was decided that this 
would not convey the title to the wife. 
The deed having been made to the hus- 
band, no title could be conveyed out of 
him except by a separate deed. And 
see Ayre & L. Tie Co. v. Baker (1910) 
138 Ky. 494, 128 S. W. 346. 

Thus, the alteration of ‘a deed by the 
erantor at the request of the grantee’s 
mother, who had paid the purchase 
price and to whom the deed had been de- 
livered, by the insertion of the name of 
the grantee’s husband as an additional 
grantee, without the consent of the orig- 
inal grantee, is ineffectual to devest the 
original grantee of, or to invest her hus- 
band with, any interest in the property 
conveyed by the deed; and such altera- 
tion creating a cloud upon the title of 
the original grantee, she is entitled to 
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have the cloud removed and the deed re- 
stored to its original state. Clark v. 
Creswell (Md.) supra. The court said: 
“Tt seems clear, therefore, that the 
grantor in the deed, when he executed, 
acknowledged, and delivered it on Sep- 
tember 30th, 1896, devested himself ab- 
solutely of the entire title, and that it 
was immediately transferred by the deed 
to the grantee to whom the conveyance 
purported to be made and for whom the 
property was in fact purchased. The 
title being thus effectually vested in 
the grantee, it could not be impaired by 
the subsequent alterations in the deed, 
especially when they were made without 
the grantee’s consent.” 

And the alteration of a deed by the 
grantee after execution and delivery, 
but before recordation, by erasing his 
name and inserting in its place the name 
of his wife without the consent of the 
grantor, was held in Goodwin v. Norton 
(1899) 92 Me. 532, 43 Atl. 111, to be 
ineffectual to vest the title of the real es- 
tate in the wife. In this case the court 
said that it seemed quite clear that with- 
out the grantor’s consent no alteration 
by the grantee could be effectual to vest 
the title in his wife. 

And a husband who causes land to be 
conveyed to his wife as a gift cannot, 
after her death, acquire the fee by hav- 
ing her name erased from the deed and 
his own substituted as grantee; and his 
widow and children by a second mar- 
riage acquire no interest in the land by 
the alteration. Berry v. Kinnard (1892) 
14 Ky. L. Rep. 578, 20 S. W. 511. The 
court said: “The proof is clear and 
complete and without contradiction 
that the change was made as alleged. 
There is no question that the deed 
to Mrs. Kinnard passed to her the 
legal title to the land. It was an ex- 
ecuted contract, which, if a gift by her 
husband, could not be revoked without 
the consent of those interested. There 
is no pretense that such consent was ob- 
tained. Therefore, as the legal title was 
in her at her death, her children in- 
herited the land from her, subject to the 
husband’s curtesy therein, but he could 
not acquire the fee in the manner indi- 
cated; consequently his widow or child 
by the second marriage acquired no 
homestead, dower, or other interest 
therein.” 

In Alexander v. Hickox (1864) 34 Mo. 
496, 86 Am. Dec. 118, the court says 
that, where title has passed by a deed, 
no subsequent alteration of the convey- 
ance, such as the erasure of the name 


of one of the grantees, by whomsoever 
L.R.A.1917E. 
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made or for whatever purpose, can re- 
vest the grantor with the title. 

But in North Carolina, where change 
of legal title is not perfected until the 
deed is registered, it has been held that 
after the execution and delivery of a 
deed, but before its registration, and be- 
fore any intervening rights have ac- 
crued, the deed, as between the grantor 
and grantee, may be changed in any 
way that may be agreed upon between 
them. Respass v. Jones (1889) 102 N. 
C. 5,8 8. E. 770. So, where a deed was 
fraudulently altered after its execution 
and proper acknowledgment, but before 
registration, without the consent of the 
grantor, by the grantee substituting the 
name of his wife, no title passed out of 
the grantor by the registration of the 
deed in its altered form. Ibid; Perry 
v. Hackney (1906) 142 N. C. 368, 115 
Am. St. Rep. 741, 9 Ann. Cas. 244. 

It has been held that the substitution 
of the name of a new grantee in a deed 
after final delivery, without the consent 
of the original grantee, has no effect 
upon the title of the original grantee as 
against the party substituted. Abbott 
v. Abbott (1901) 189 Ill. 488, 82 Am. 
St. Rep. 470, 59 N. E. 958. But if after 
final delivery a new grantee is substi- 
tuted with the consent of the original 
grantee for the purpose of transferring 
title, the substitution would be ineffec- 
tive for that purpose and render the 
deed absolutely void as a transfer of the 
title, but the original grantee, in such 
cases, cannot repudiate the change and 
claim title in himself. Ibid. If, how- 
ever, the substitution is made after de- 
livery with the consent of the grantor 
and the original grantee, the deed is 
valid if again delivered. Ibid. These 
propositions, however, seem to be obiter, 
as the court found that the change was 
made before final delivery. 

In Fliteraft v. Commonwealth Title 
Ins. & T. Co. (1905) 211 Pa. 114, 60 
Atl. 557, it is held that one who con- 
veyed property to another as “trustee” 
was entitled to the cancelation of con- 
veyances and mortgages made by the 
grantee after he had erased the word 
“trustee” in the deed to him. It was 
declared that, even if the original deed 
had given the grantee power of disposi- 
tion, his right to exercise it would have 
been avoided and nullified by the unau- 
thorized alteration. 

A grantee, by voluntarily causing the 
deed to be altered by erasing her own 
name and inserting that of another to 
whom she wishes to give a life estate, 


Ap not estopped from giving parol or sec- 
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ondary evidence of the contents of the 
deed before such alteration, in a suit 
to reform the deed by replacing her 
name therein as grantee. Gibbs v. Pot- 
ter (1906) 166 Ind. 471, 77 N. E. 942, 
9 Ann. Cas. 481. 

The court in Jones v. Crowley (1894) 
57 N. J. L. 222, 30 Atl. 871, supra, states 
that an alteration in a deed by the party 
to whom it belongs “avoids the deed as a 
consequence.” It may be doubted, how- 
ever, whether the court meant to imply 
as a matter of substantive law that an 
alteration would have the effect to de- 
vest the grantee’s title, though the deci- 
sion does apparently involve the propo- 
sition that the deed after the alteration 


MASSACHUSETTS SUPREME JUDI- 
i CIAL COURT, 


MARY LYNCH 
v 


BOSTON & MAINE RAILROAD. 
(226 Mass. 522, 116 N. EH. 248.) 


Evidence — burden of proof — side lines 
of street. 

1. One seeking to hold a railroad com- 
pany liable for injuries inflicted upon him 
within the side lines of the street at a high- 
way crossing has the burden of showing 
where the side lines were. 

For other cases, see Evidence, II. in Dig. 
1-52 N. 8. 

Master and servant — scope of author- 
ity — invitation to cross railroad 
tracks. 

2. The invitation of a crossing tender to 
one whose passage along the highway is 
blocked by a standing train, to cross the 
tracks behind the train, outside the limits 
of the highway, does not bind the railroad 
company, since it is not within the scope 
of his authority; at least, where it is a 
statutory offense to walk on a railroad 
track. 

For other cases, see Master and Servant, III. 
a, 2, in Dig. 1-52 N. 8. 

Railroad — blocking highway — right 
to go around train. 

3. That a train standing across a high- 
way will delay a pedestrian for fifteen min- 
utes in getting to his dinner does not justify 
his going outside the limits of the highway 
to cross the tracks. 

For other cases, see Railroads, II. e, 2, in 
Dig. 1-52 N. 8. 


Same — crossing accident — wilfulness. 
4. A railroad company is not liable for 
injury to a pedestrian who attempts to 


Note. — As to liability of railroad com- 
pany for act of employee in inviting pedes- 
trian to cross train obstructing highway 
see annotation following this case, post, 823. 
L.R.A.1917E. 
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could not be used as evidence of the 
grantee’s title. Non constat but that a 
grantee’s title might be established in 
some other way; e. g., by the record of 
the deed before the alteration. In this 
case it was not possible to prove the 
title in that way because under the stat- 
ute neither the record nor a certified 
copy thereof was competent evidence, 
since the deed had been withheld from 
record for ten years. In other words, 
the effect of the decision seems to be 
that the alteration destroys the deed as 
an evidentiary instrument, not that its 
completed effect before the alteration to 
vest the title in the grantee has been 
undone or nullified. W. W. A. 


cross its tracks around the end of a train 

which obstructs his passage, outside the 

limits of the highway, unless it is wilful, 

reckless, or wanton. 

For other cases, see Railroads, II. e, 2, in 
Dig. 1-52 N.S. 


(May 23, 1917.) 


EPORT by the Superior Court for Es- 

sex County for the opinion of the Su- 
preme Judicial Court of an action brought 
to recover damages for personal injuries al- 
leged to have been caused by defendant’s 
negligence, which resulted in a verdict for 
defendant. Judgment on the verdict. 

The facts are stated in the opinion. 

Messrs. Henry R. Mayo and John J. 
Connor, for plaintiff: 

It cannot be said as a matter of law that 
the plaintiff was negligent in following the 
crossing tender’s instructions. 

Conaty v. New York, N. H. & H. R. Co. 
164 Mass. 572, 42 N. HE. 103, 12 Am. Neg. 
Cas. 48; Johanson v. Boston & M. R. Co. 
153 Mass. 57, 26 N. E. 426. 

The invitation of the crossing tender was 
within the general scope of his agency, and 
the plaintiff was justified in accepting it. 

Wilton v. Middlesex R. Co. 107 Mass. 108, 
9 Am. Rep. 11; Sweeny v. Old Colony & N. R. 
Co. 10 Allen, 368, 87 Am. Dec. 644; Mallock 
v. Derby, 190 Mass. 208, 76 N. E. 721; 
Bachant v. Boston & M. R. Co. 187 Mass. 
392, 105 Am. St. Rep. 408, 73 N. E. 642; 
Chicago, B. & Q. R. Co. v. Sykes, 96 Ill. 162; 
Scott v. St. Louis, K. & N. W. R. Co. 112 
Iowa, 54, 83 N. W. 818, 8 Am. Neg. Rep. 
391. 

The defendant’s conduct in obstructing 
the highway justified the plaintiff in fol- 
lowing the course taken by her, and she is 
not thereby barred from maintaining her 
action. 

Campbell v. Race, 7 Cush. 408, 54 Am. 
Dec. 728; Chicago & A. R. Co. v. Mayer, 
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PROBLEMS WHICH CAN BE ANSWERED WITH THE AID OF 


A COMPLETE SET OF LAWYERS REPORTS ANNOTATED 
(L.R.A.) 


. A agrees to work for B for one year. At the end of 6 months, he quits and 


goes to work for a competitor. Can B enjoin him from doing so? 


A traveler on a highway, approaching a railroad crossing, attempts to cross 
it in reliance upon a supposed signal of flagman and is struck by a train. 
If he had stopped to look and listen, he would have seen the train. Is he 
guilty of such contributory negligence as will, as a matter of law, preclude 
his recovery of damages? 


Are the contents of a safe deposit box subject to garnishment? 


4. Does emotional insanity exonerate from criminal responsibility ? 


10. 


The grantee named in an unrecorded deed, wishing to transfer a half inter- 
est in the premises to another, inserted the name of such other in the deed 
as co-grantee, with the oral permission of the grantor. What is the effect 
of such alteration? 


A tenant having an option to renew upon the expiration of his term for a 
further period of one, two or three years, at his election, contitues in pos- 
session without indicating the term for which he wishes to renew, and moves 
out at the expiration of one year. Can his lessor hold him to payment of 
rent thereafter? 


Are witnesses who saw an automobile pass, but who were not shown to have 
any special qualifications to estimate the speed of moving objects, compe- 
tent to testify as to the rate at which it was going? 


An agent employed to sell property makes misrepresentations with regard to 
it, to one contemplating its purchase. After executing the contract, the pur- 
chaser finds such representations to be untrue, and seeks to rescind. “The 
owner resists on the ground that the misrepresentations were never author- 
ized by him. Is the purchaser entitled to rescission ? 


. Does the fact that a promissory note was purchased at a considerable dis- 


count affect the character of the holder as a bona fide purchaser ? 


A person sustains an accidental injury whereby the muscles of his hand are 
so injured that the hand ceases to be of any present use. Can he recover 
the compensation fixed by an accident-policy for the “loss” of the hand? 
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UNITED STATES SUPREME COURT REPORTS. 


To give an idea of the every-day problems of a lawyer’s practice which the 
Supreme Court of the United States is compelled to decide, the cases of Dotson 
y. Milliken and Peck v. Tribune’Company are herewith reprinted from the 
Lawyers’ Edition of the United States Supreme Court Reports. ‘These are just 
two of the many such cases decided by our highest court. 


Dotson v. Milliken, 209 U. S. 237, 52 L. ed. 768 (page 482). 


The question whether a real estate broker has earned a commission, notwith- 
standing the deal which he has negotiated has fallen through, is one of frequent 
occurrence. The case of Dotson v. Milliken, decides several propositions bear- 
ing on the point, namely, that a broker employed to find a purchaser is entitled 
to a commission where the sale failed because of the inaccuracy of representa- 
tions made by the owner to the broker (headnote 2), although the prospective 
purchaser may not have relied on such representations (headnote 6), that the 
inability of the prospective purchaser to complete the purchase will not defeat 
the right to such commission where the owner had made no objection on that 
score (headnote 4), and that it is not essential that a binding agreement between 
the owner and purchaser shall have been entered into (headnote 5). 


The annotation accompanying the case reviews the decisions on the question 
of a broker’s right to commissions where the sale has failed because of the in- 
accuracy of the owner’s representations. Such representations, however, must 
relate to some material matter, such as for example, the frontage of the prop- 
erty, the title, or the length of time the mortgage thereon has to run. 

Now by referring to Rose’s Notes on this case (page 496) the decisions which 
have reviewed Dotson v. Milliken will be found. 


Peck v. Tribune Company, 214 U. S. 185, 53 L. ed. 960 (page 490). 


Usually the portraits with which newspapers are embellished sufficiently re- 
semble the person whose name is associated therewith, so that, whatever may be 
the feelings of such person, other persons cannot claim to be aggrieved. It may 
happen, however, that the photograph of one person is published as that of an- 
other. 


If the advertisement or the newspaper article in connection with which the 
photograph appears is of such a nature as to injure the subject of the photograph 
in the estimation of others, even though it is associated with the name of another 
person, such publication may give rise to a libel suit. Such was the situation in 
Peck vy. Tribune Company. 

The case is accompanied by annotation reviewing other decisions in which 
publication of one’s photograph as that of another was alleged to be libelous. 

A reterence to Rose’s Notes on this case (page 497) will give the cases which 
have reviewed Peck v. Tribune Company. 


All cases in the United States Supreme Court Reports are readily found by 
the use of the Co-op. United States Supreme Court Digest. 


Some interesting problems which the United States Supreme Court has de- 
cided will be found on page 499, 
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‘The marginal figures in brackets with star [237]* indicate the paging of the 
single volume edition of United States Supreme Court Reports. The notation 
(See S. C. Reporter’s ed. 237-245) underneath the title of the case indicates 
the paging of the case in the single volume edition. “The single volume number 
is given at the bottom corner of the page so either edition can be cited or parallel 
citations given to both. 

‘The headnotes contain all propositions in the case. 

The editorial notes begin immediately below the headnotes, and here also will 
be found references to other helpful annotations on the same or somewhat simi- 
lar questions. 

The dates the case was argued and was decided are both given followed by 
briefs of counsel which show what was before the court. “This is followed by 
the opinion of the court and the final disposition of the case. 


Note: See next and following pages. 
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tion, and was therefore protected from state 
taxation by the commerce clause of the 
Constitution. Coe v. Errol, 116 U. S. 525, 
29 L. ed. 718, 6 Sup. Ct. Rep. 475; Kelley 
v. Rhoads, 188 U. S. 1, 47 L. ed. 359, 23 
Sup. Ct. Rep. 259. Cases of taxation upon 
property before it has entered the channels 
of interstate transportation, or after the 
transportation has finally ended, seem to 
me to have no application. In the former 
class the property is taxable because it has 
not ceased to be a part of the mass of the 
property of the state; and in the latter 
class because it has come to rest as a part 
of the mass of the property of the state. 


Between those two points of time it is ex- } 
empt from the taxing power of the state. | 


In every case where the tax has been sus- 
tained there were facts present regarded as 
essential by the court, which are absent here. 
The property had either not begun its inter- 
state journey, as in Coe v. Errol, ubi supra, 
and Diamond Match Co. v. Ontonagon, 188 
U.S. 82, 47 L. ed. 394, 23 Sup. Ct. Rep. 266, 
or it had ended that journey and was held 
for sale in common with other property in 
the state, as in Brown v. Houston, 114 U. 
S. 622, 29 LL. ed. 257, 5 Sup. Ct. Rep. 1091; 
Pittsburg & S. Coal Co. v. Bates, 156 U. S. 
577, 39 L. ed. 538, 5 Inters. Com. Rep. 30, 
15 Sup. Ct. Rep. 415; and American Steel 
& Wire Co. v. Speed, ubi supra. 


Mr. Justice Holmes concurs. 


(237] *NAPOLEON B. DOTSON, PIff. in Err., 


v. 
WILLIAM A. MILLIKEN. 


(See S. C. Reporter’s ed. 237-245.) 


Appeal—review of instruction — gen- 
eral exception. 

1. An objection that an instruction justi- 
fying a recovery of the agreed commission 
by a broker employed to find a purchaser 
for the whole, or any considerable part, of 
a tract of coal lands, who had found a pur- 
chaser for 10,000 acres, where the sale failed 
through the fault of the owner, did not re- 
quire or permit the jury to find that any 
particular land was agreed upon, is not 
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available on appeal, especially upon a mere 

general exception, the point not having been 

raised in the trial court. 

Brokers — right to commission — failure 
to complete sale. 

2. A broker employed to find a purchaser 
for the-whole, or any considerable part, of 
a tract of coal land, is entitled to his agreed 
commission, where he finds a purchaser for 
10,000 aeres, and the sale fails because cf 
the inaccuracy of the owner’s representa- 
tions to the broker that a railway company 
had consented or agreed to construct a 
branch railroad into such lands. 

Trial — instructions — broker’s right 
to commissions. 

3. A finding that the owner and pur- 
chaser had agreed upon terms is presup- 
posed in an instruction authorizing the re- 
covery of agreed commissions by a broker 
employed to find a purchaser for the whole, 
er any considerable part, ef 4 tract of coal 
lands, who had found a purchaser able, 
ready, and willing to purchase 10,000 acres 
of the said lands at the stipulated price, 
where the sale failed because of the inac- 
curacy of the owner’s representations to the 
broker that a railway company had con- 
sented or agreed to construct a branch rail- 
road into such lands. 

Brokers — right to commissions — abil- 
ity of purchaser. 

4. The inability of the prospective pur- 
chaser to complete the purchase is not avail- 
able as an afterthought to defeat the right 
of the broker employed to find a purchaser 
to recover his agreed commissions, where 
the sale failed wholly through the fault of 
the owner, who made no objection to the 
purchaser. 

Brokers — right to commissions — fail- 
ure to complete sale. 

5. A binding agreement between vendor 
and purchaser is not necessary before a 
broker’s commission can be earned, under 
an agreement by which such broker was em- 
ployed to find a purchaser. 


Brokers —right to commissions — fail- 
ure to complete sale. 

6. The failure of the prospective pur- 
chaser of coal lands to rely upon the own- 
er’s representations to the broker employed 
to find a purchaser, that a railway company 
had consented or agreed to construct a 
branch railroad into such lands, does not 
defeat the broker’s right to his agreed com- 
missions, where, relying upon such repre- 


Note.—As to when a broker selling real 
estate is entitled to commission—see note 
to McGavock v. Woodlief, 15 L. ed. U. S. 
884. 

As to effect of inability of principal to 
complete sale on broker’s right to commis- 
sion—see note to Brackenridge vy. Claridge, 
43 L.R.A. 603. 

As to what constitutes sufficient perform- 
ance by real-estate broker of his contract to 
find a purchaser or effect an exchange of his 
principal’s property—see note to Lunney y. 
Healey, 44 L.R.A. 593, 


768 482 


Right of broker to commissions where sale 
fails because of inaccuracy of owner’s rep- 
resentations. 


The following cases appear to support the 
statement as a general rule that the rights 
of a broker otherwise entitled to commis- 
sions are not affected where, having pro- 
duced a purchaser able and _ willing 
to enter into a contract upon the terms pro- 
posed by the owner, the transaction is not 
ecnsummated because of the inaccuracy of 
representations made by the owner to the 
209 U. S. 


1907. Dorson Vv. 


sentations, he finds a purchaser, and the 
sale fails because of their inaccuracy. 


[No. 48.] 


Argued March 4, 5, 1908. Decided March 23, 
1908. 


N ERROR to the Court of Appeals for 

the District of Columbia to review a 
judgment which affirmed a judgment of the 
Supreme Court of the District, in favor of 
plaintiff in an action to recover a broker’s 
commission. Affirmed. 

See same case below, 27 App. D. C. 500. 

The facts are stated in the opinion. 


broker or prospective customer, and under- 
stood by the parties as material. 

Thus, a broker was entitled to commis- 
sions though the purchaser found by him 
subsequently refused to carry out his con- 
tract on the ground of alleged false repre- 
sentations made by the owner’s agent (Con- 
dict v. Cowdrey, 5 N. Y. Supp. 187); or 
where the purchaser refused to carry out 
his contract because the owner had made 
unfounded representations as to the house 
and the character of the partition walls 
(Glentworth v. Luther, 21 Barb. 145); or 
where the purehaser refused to carry out 
the contract, except on condition of the 
abatement of a certain amount of the pur- 
chase money for alleged misrepresentations 
by the owner’s agent regarding the timber 
on the land (Hugill v. Weekley [W. Va.] 
61 8. E. 360). 

And in Hannan v. Moran, 71 Mich. 261, 
38 N. W. 909, where the purchase fell 
through, owing to a misrepresentation on 
the part of the principal that a certain 
sewer privilege existed which in point of 
fact did not exist, and a bargain with a 
subsequent purchaser also fell through by 
reason of the principal’s backing out of his 
offer, owing to his wife’s having an interest 
in the property which he had not mentioned 
or disclosed, the court upheld the broker’s 
claim for commissions. 

A broker who, acting in good faith, and 
with no knowledge of the incorrectness of 
the owner’s statement to him as to the 
number of feet frontage, found a prospect- 
ive purchaser at the agreed price, was en- 
titled to commissions, although such pur- 
chaser, upon discovering that the lot did 
not contain the number of feet frontage 
represented, refused to buy the property. 
Cohen v. Farley, 28 Misc. 168, 58 N. Y. 
Supp. 1102. 

But in the absence of fraudulent repre- 
sentations a broker was not entitled to com- 
missions where the failure of the prospective 
purchaser to buy the property was due to 
the discovery that it did not, in fact, have 
the frontage which the parties supposed it 
had. C. H. Diamond & Co. v. Hartley, 38 
App. Div. 87, 55 N. Y. Supp. 994. 

Nor where the owner, when asked to sell 
the property, upon inquiry as, to its dimen- 
sions, gave the broker the size of the plot 
52 L. ed. 
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Messrs. R. Burnham Moffat and A. S. 
Worthington argued the cause and filed a 
brief for plaintiff in error: 

The instruction which the trial court 
gave to the jury at the request of counsel 
for defendant in error was erroneous in that 
it authorized the jury to find a verdict in 
Milliken’s favor if he had found a person 
who was able and willing to purchase 10,006 
acres out of a tract of 124,000 acres, with- 
out any agreement between the purchaser 
and the seller as to where, in the larger 
tract, the 10,000 acres were to be located. 

Nippolt v. Kammon, 39 Minn. 372, 40 N. 
W. 266; Brockway v. Frost, 40 Minn. 155, 


called for by the deed conveying the prop- 
erty to him, without being informed that 
the statement was to be used for any par- 
ticular purpose, and it was evident that 
such statement was not understood as @ 
warranty. C. H. Diamond & Co. v. Hart- 
ley, 47 App. Div. 1, 61 N. Y. Supp. 1022. 

Nor can a broker employed to obtain a 
loan which failed of consummation because 
of shortage in the property recover com- 
missions, where he was aware that the 
owner was uncertain as to the exact dimen- 
sions of his property. Shropshire v. Frankel, 
45 Misc. 616, 91 N. Y. Supp. 79. 

A broker who procures a purchaser ready, 
able, and willing to buy on the owner’s 
terms is entitled to commissions, though the 
sale falls through because the renta: value 
of the property is less than that stated in 
the written authorization given the broker 
(Goodman vy. Hess, 56 Misc. 482, 107 N. Y. 
Supp. 112; Compare Curtiss v. Mott, 90 
Hun, 439, 35 N. Y. Supp. 983, infra); and 
he may recover commissions where the sale 
fails because of the owner’s inability to give 
immediate possession, and he has stated in 
the written authorization given the broker 
that possession may be had at once (Put- 
ter v. Berger, 95 App. Div. 62, 88 N. Y. 
Supp. 462). 

A broker who procures a prospective pur- 
chaser to whom the owner gives a prelimi- 
nary memorandum of sale, but who de- 
clines to enter into a formal contract be- 
cause a mortgage on the property does not 
run as long as was stipulatedin the prelimi- 
nary memorandum, is entitled to commis- 
sions. Seidman v. Rauner, 51 Misc. 19, 99 
N. Y. Supp. 862; Frank v. Connor, 107 N. 
Y. Supp. 132. 

A principal who represents that he owns 
and has a good title to real estate, and em- 
ploys an agent to sell the same, cannot, in 
the absence of an agreement to that effect, 
deny to the agent compensation for his 
services in making a sale whieh is after- 
ward defeated because the title proves de- 
fective. Roberts v. Kimmons, 65 Miss. 332, 
3 So. 736; Davis v. Lawrence, 52 Kan. 383, 
34 Pac. 1051; Conkling v. Krakauer, 70 
Tex. 735, 11 S. W. 117; Smye v. Groesbeck 
(Tex. Civ. App.) 73 8. W. 972. 

So, in a case in which the purchaser was 
ready and willing, and even anxious to 
769 
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41 N. W. 411; Monk v. Parker, 180 Mass. 
246, 63 N. EH. 793; 1 Story, Eq. Jur. § 793. 

This objection is available to plaintiff in 
error. 

Watts v. Waddle, 6 Pet. 402, 8 L. ed. 442; 
Wiborg v. United States, 163 U. S. 658, 41 
L. ed. 298, 16 Sup. Ct. Rep. 1127, 1197; 
Clyatt v. United States, 197 U. S. 207, 49 
L. ed. 726, 25 Sup. Ot. Rep. 429; Ward v. 
Cochran, 150 U. S. 597-604, 37 L. ed. 1195, 
1196, 14 Sup. Ct. Rep. 230; Noonan v. 
Caledonia Gold Min. Co. 121 U. 8. 393-400, 
30 L. ed. 1061-1063, 7 Sup. Ct. Rep. 911; 
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Felton v. Newport, 34 C. C. A. 470, 92 Fed. 
470; Gilbert v. Fay, 4 App. D. C. 38; Wash- 
ington Gaslight Co. v. Poore, 3 App. D. C. 
134; Roberts v. Bradfield, 12 App. D. C. 
453; Capital Constr. Co. v. Holtzman, 27 
App. D. C. 125; Smith v. Barstow, 2 Dougl. 
(Mich.) 155; Wallace v. Finch, 24 Mich. 
255; Rockefeller v. Donnely, 8 Cow. 661; 
Bohm vy. Metropolitan Elev. R. Co. (Somers 
vy. Metropolitan Elev. R. Co.) 129 N. Y. 
584, 14 L.R.A. 344, 29 N. E. 802; Mahony v. 
Clark, 1 App. Div. 196, 37 N. Y. Supp. 138; 
Savage v. Gerstner, 36 App. Div. 220, 55 N. 


buy, but the principal was unable or un- 
willing to give a perfect title, and while 
the money was on deposit awaiting action 
on the principal’s part he sold the land to 
another, and the principal had represented 
to the broker and to a person who desired 
to purchase that his title was perfect, but 
investigation and evidence showed that it 
was not, and the evidence failed to show 
that the broker was employed to procure a 
purchaser to take the property regardless 
of title——it was held that he was entitled 
to his commissions upon the sale, which was 
never consummated. Sullivan v. Hampton 
(Tex. Civ. App.) 32 8S. W. 235. 

A broker who undertakes to procure a 
Joan upon the assurance of his employer’s 
attorney that his employer, who is acting 
as executor of an estate, has power to exe- 
eute a mortgage thereon, is entitled to com- 
missions where he finds one who is ready 
and willing to make the loan upon a valid 
mortgage, but who refuses to do so because 
he is not satisfied of the executor’s author- 
ity to make the mortgage. Fullerton v. 
Carpenter, 97 Mo. App. 197, 71 S. W. 98. 

In the following cases, although the sale 
failed because of misrepresentations upon 
the part of the owner, the broker’s right 
to commissions appears to have been de- 
nied upon the ground that he had not found 
a purchaser to take the property at the 
owner’s terms. 

Thus, in Curtiss v. Mott, 90 Hun, 439, 35 
N. Y. Supp. 983 (appeal dismissed in 158 
N. Y. 663, 52 N. E. 1124), where the broker 
found a party ready, willing, and able to 
purchase at the price mentioned by the 
principal, provided the monthly rentals were 
equai to those represented to him by the 
broker, and he obtained his information re- 
specting such rentals from his principal, 
who stated that they amounted to the given 
sum, whereas in point of fact they were less, 
and the purchaser thereupon refused to com- 
plete the sale, it was held that he could not 
recover his commissions, upon the ground 
that, since the purchaser was willing to buy 
only upon the condition as above stated, he 
had not fulfilled his contract by producing 
a buyer willing to purchase at the seller’s 
terms. The court, however, declined to pass 
upon the question whether, in a proper ac- 
tion, the broker could recover damages be- 
cause of misrepresentations which prevented 
the performance of his contract. 

So, also, in Hausman y. Herdtfelder, 81 
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App. Div. 46, 80 N. Y. Supp. 1039, it was 
held that where the prospective purchaser 
procured by the broker was not ready and 
willing to enter into a legal contract of 
purchase upon the terms offered by the 
owner, the broker could not recover com- 
missions, though the party procured by him 
withdrew because the lot was not as deep 
as the owner had told the broker it was. 

In Crockett v. Grayson, 98 Va. 354, 36 S. 
E. 477,—an action of covenant for commis- 
sions,—the court recognized the rule that 
where the broker has found a purchaser 
ready and willing to complete the purchase 
upon the terms agreed upon, and the pur- 
chaser has entered into a valid contract, his 
right to compensation cannot be defeated 
by the fault of the seller, by his misrepre- 
sentations, or by his whimsical or unrea- 
sonable refusal to comply with his contract, 
but held that where, in the contract signed 
by the prospective purchaser, the right was 
reserved to cancel the contract if liens on 
the property exceeded a certain amount, 
which amount the owner had represented 
would satisfy such liens, and the purchaser 
exercised such reserved right upon discov- 
ering that the liens exceeded such amount, 
there was no such performance on the part 
of the broker as would entitle him to com- 
missions. 

While the decision in the foregoing case 
seems justifiable upon the grounds stated 
in the cases immediately preceding, the rea- 
soning of the court is rather unusual. It 
was said: “There are, perhaps, cases in 
which a broker may be entitled to compen- 
sation where a negotiation for the sale of 
real estate has been broken off by reason 
of a misrepresentation made by the seller. 
as It is a fundamental principle that 
the fraud. of which one complains must be 
accompanied by damage, to constitute a 
cause of action. It is true that Grayson 
represented that $4,000 would satisfy the 
liens upon his lands, and this statement ap- 
pears to have been untrue; but it is plain 
that, so far as it affects Crockett’s right to 
recover in this action, it did not injure him 
in the least degree, for if the representation 
had not been made, Spiller would never have 
entered into the agreement. Had Grayson 
disclosed the precise state of the record 
with respect to the liens upon his property, 
it is safe to say that the negotiation be- 
tween himself and Spiller would at once 
have ended.” 
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Y. Supp. 306; Pratt v. Baptist Society, 93 
Ill. 475, 34 Am. Rep. 187; Glover v. Shute, 
26 La. Ann. 350; Bond v. Wabash, St. L. 
& P. R. Co. 67 Iowa, 712, 25 N. W. 892. 

The instruction in question was erroneous 
for the further reason that it did not re- 
quire the jury to find that the purchaser 
was willing to buy on terms satisfactory to 
Dotson, or to find that the vendor and the 
purchaser had agreed on terms. 

McGavock v. Woodlief, 20 How. 221, 15 
L. ed. 884; Crowe v. Trickey, 204 U. S. 228, 
61 L. ed. 454, 27 Sup. Ct. Rep. 275; Ham- 
mond vy. Crawford, 14 C. C. A. 109, 35 U. 
S. App. 1, 66 Fed. 427; Wilson v. Mason, 
158 Ill. 304, 49 Am. St. Rep. 162, 42 N. E. 
134; Northwestern Packing Co. v. Whitney, 
5 Cal. App. 105, 89 Pac. 981; Parker v. 
Walker, 86 Tenn. 566, 8 S. W. 391. 

The court erred in giving the instruction 
in question for the additional reason that 
the condition upon which Easter proposed 
to buy 10,000 acres of the land was not that 
the purchaser should be satisfied that the 
representations made by Dotson as to the 
statements or promises made by Spencer to 
him were true, but upon the entirely differ- 
ent condition that Dotson should obtain from 
the Southern Railway Company a binding 
contract to build the branch railway. 

Crockett v. Grayson, 98 Va. 354, 36 S. 
E. 477; Curtiss v. Mott, 90 Hun, 439, 35 
N. Y. Supp. 983; French v. Brush-Swan 
Electric Light Co. 39 N. Y. 8. R. 515, 15 
N. Y. Supp. 161. 

The instruction under consideration was 
improperly granted for the additional rea- 
son that it left to the jury the question 
whether the prospective purchaser was able 
to purchase 10,000 acres of land at $20 an 
acre. 

Butler v. Baker, 17 R. I. 582, 33 Am. St. 
Rep. 897, 23 Atl. 1019; Snyder v. Fidler, 
125 Iowa, 382, 101 N. W. 130; Iselin v. 
Griffith, 62 Iowa, 670, 18 N. W. 302; Zeid- 
ler v. Walker, 41 Mo. App. 118; Coleman 
v. Meade, 13 Bush, 358; Grosse v. Cooley, 
43 Minn. 188, 45 N. W. 15; Stewart v. 
Smith, 50 Neb. 631, 70 N. W. 235; Dent v. 
Powell, 93 Iowa, 714, 61 N. W. 1043; Sulli- 
van v. Milliken, 51 C. C. A. 79, 113 Fed. 
93; Alt v. Doscher, 102 App. Div. 344, 92 
N. Y. Supp. 439, Affirmed in 186 N. Y. 566, 
79 N. BH. 1100; McGinn v. Garber, 125 Iowa, 
633, 101 N. W. 279. 


Mr. J. J. Darlington argued the cause 
and filed a brief for defendant in error: 

Where an instruction, generally correct, 
is objected to on some special ground, that 
ground must be pointed out and a qualify- 
ing instruction asked, or the objection can- 
not afterwards be maintained. 

MeNitt v. Turner, 16 Wall. 352, 362, 21 L. 
ed. 341, 346; Indianapolis & St. L. R. Co. v. 
52 L. ed. 
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Horst, 93 U. S. 299, 23 L. ed. 900; Grand 
Trunk R. Co. v. Ives, 144 U. S. 414, 415, 
36 L. ed. 488, 12 Sup. Ct. Rep. 679; Mc- 
Dermott v. Severe, 202 U. S. 600, 610, 611, 
50 L. ed. 1162, 1168, 1169, 26 Sup. Ct. Rep. 
709; Baltimore & P. R. Co. v. Mackey, 157 
U. S. 86, 39 L. ed. 629, 15 Sup. Ct. Rep. 
491; Wigmore, Ev. p. 57; Bell v. Denson, 
56 Ala. 449; Warren vy. Wagner, 75 Ala. 
205, 51 Am. Rep. 446. 

The sale having failed because of the 
fault, default, and misrepresentations of the 
plaintiff in error, he cannot defeat the 
broker of his compensation because of some 
element in the contract which it may be 
conjectured might, within the range of pos- 
sibility, have interfered with its consumma- 
tion, but which in fact did not do so. Where 
one of the parties is prevented from _per- 
formance by the other, it should be taken as 
prima facie true that he would have per- 
formed but for such prevention. 

McCreery v. Green, 38 Mich. 182. 

Armstrong v. Mudd, 10 B. Mon. 144, 50 
Am. Dee. 545, is of itself conclusive, since it 
establishes the law of the state where the 
land covered by the contract in the case at 
bar is located, in accordance with which law 
it must accordingly be construed. 

See also Burrow vy. Terre Haute & L. R. 
Co. 107 Ind. 435, 8 N. E. 167. 

In order to recover compensation for his 
services, the broker need only produce a 
purchaser ready, able, and willing to pur- 
chase on the terms required; and a writ- 
ten, binding agreement is not a necessary 
prerequisite. 

Crowe v. Trickey, 204 U. S. 228, 51 L. ed. 
454, 27 Sup. Ct. Rep. 275; Holden v. Starks, 
159 Mass. 503, 38 Am. St. Rep. 451, 34 N. 
i. 1069; Fitzpatrick v. Gilson, 176 Mass. 
477, 57 N. E. 1,000; Cook v. Welsh, 9 Allen, 
350; Desmond v. Stebbins, 140 Mass. 342, 
5 N. E. 150; Middleton v. Thompson, 163 
Pa. 112, 29 Atl. 796; Keys v. Johnson, 68 
Pa. 43; Duclos v. Cunningham, 102 N. Y. 
678, 6 N. E. 790; Washburn v. Bradley, 
169 Mass. 86, 47 N. ®. 512; Kock v. Emmer- 
ling, 22 How. 69, 16 L. ed. 292; Vaughan v. 
McCarthy, 59 Minn. 203, 60 N. W. 1075; 
O’Connor v. Semple, 57 Wis. 248, 15 N. W. 
136; Kelly v. Phelps, 57 Wis. 425, 15 N. W. 
385; Oullahan v. Baldwin, 100 Cal. 648, 35 
Pac. 310; Carstens v. McReavy, 1 Wash. 
359, 25 Pac. 471; Barnes v. German Sav. 
& L. Soc. 21 Wash. 448, 58 Pac. 570; Mid- 
dleton v. Thompson, 163 Pa. 120, 29 Atl. 
796; Fischer v. Bell, 91 Ind. 248; Lockwood 
v. Rose, 125 Ind. 591, 25 N. E. 710; Cheat- 
ham v. Yarbrough, 90 Tenn. 79, 15 S. W. 
1076; Mechem, Agency, 966, 967; 2 Am. & 
Eng. Ene. Law, pp. 528, 581; 2 Addison, 
Contr. § 931; McGavock v. Woodlief, 20 How. 
221, 15 L. ed. 884; Fraser vy. Wyckoff, 63 N. 
771 
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Y. 448; Cook vy. Fiske, 12 Gray, 493; Vinton! N. E. 971; Hart v. Hoffman, 44 How. Pr. 


v. Baldwin, 88 Ind. 104, 45 Am. Rep. 447; 
Gonzales v. Broad, 57 Cal. 224; Schwartze v. 
Yearly, 31 Md. 270; Blodgett v. Sioux City 
& St. P. R. Co. 63 Iowa, 609, 19 N. W. 799; 
Ford v. Easley, 88 Iowa, 603, 55 N. W. 336; 
Gilder v. Davis, 137 N. Y. 506, 20 L.R.A. 
398, 33 N. E. 599; Roche v. Smith, 176 
Mass. 595, 51 L.R.A. 510, 79 Am. St. Rep. 
345, 58 N. E. 152. 

The broker is entitled to his commission 
although the transaction fails because of a 
defect in the title; and this, although the 
principal has made no representations in 
regard to the title, there being an implied 
stipulation, as between himself and_ the 
broker, that he has the ability to give a good 
title. Peet v. Sherwood, 43 Minn. 447, 45 
N. W. 859. How much stronger is the case 
where he expressly stipulates that he has 
already perfected a necessary condition, 
without which the broker would not have 
entered upon the attempt to render the de- 
sired service. 

Failure of the vendee to consummate the 
purchase because the principal’s representa- 
tion as to the property are found untrue 
cannot deprive the broker of his commis- 
sions. 

Cohen v. Farley, 28 Misc. 168, 58 N. Y. 
Supp. 1102; Washburn y. Bradley, 169 
Mass. 86, 47 N. E. 512; Hamlin v. Schulte, 
34 Minn. 534, 27 N. W. 301; Strong v. Pren- 
tice Brownstone Co. 6 Misc. 57, 26 N. Y. 
Supp. 85. 

‘Although, according to some authorities, 
the broker must show that his purchaser is 
willing, ready, and able to consummate his 
purchase, yet where it appears that the pro- 
posed purchaser was accepted by the prin- 
cipal, the burden is upon the latter to show 
that the former was not able to comply. 

Davis v. Morgan, 96 Ga. 520, 23 S. E. 
417; Fairly v. Wappoo Wills, 44 S. C. 248, 
29 L.R.A. 215, 22 S. E. 108; Coleman v. 
Meade, 13 Bush, 358; Lockwood v. Halsey, 
41 Kan. 170, 21 Pac. 98; Kalley v. Baker, 
132 N. Y. 1, 28 Am. St. Rep. 542, 29 N. EH. 
1091. 

The broker’s duty is fully performed and 
his commissions earned, when a meeting of 
the minds of the principals takes place, his 
right to payment being irrespective of the 
fact whether the agreement between the 
principals be valid and enforceable or not, 
verbal or written, plain or obscure, and no 
matter how indefinite the terms of the con- 
tract may be. 

Folinsbee v. Sawyer, 8 Misc. 370, 28 N. 
Y. Supp. 698. 

The solvency of the purchaser is presumed, 
in the absence of some contrary showing in 
the evidence. 

Henken vy. Schwicker, 174 N. Y. 302, 66 
772 
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168; Cook v. Kroemeke, 4 Daly, 268; Levy 
v. Ruff, 30 Abb. N. C. 291, 22 N. Y. Supp. 
744; Goss v. Broom, 31 Minn. 484, 18 N. 
W. 290; McFarland v. Lillard, 2 Ind. App. 
166, 50 Am. St. Rep. 234, 28 N. EH. 229; 
Stauffer v. Linenthal, 29 Ind. App. 305, 64 
N. E. 643. 

At all events, the burden of proof shifts 
and the solvency of the person is to be pre- 
sumed in the absence of proof, where the 
vendor accepts the purchaser by contracting 
with him. 

Parker v. Estabrook, 68 N. H. 349, 44 Atl. 
484; Russell v. Hurd, 113 Ill. App. 63; 
Higgins v. Miller, 109 Ky. 212, 58 S. W. 
580; Steinbach v. Montpelier Carriage Co. 
37 Fed. 760. 


Mr. Justice Holmes delivered the opinion 
of the court: 

This is an action for a commission of 
$2.50 an acre on 10,000 acres of coal land 
belonging to the defendant, the plaintiff in 
error, for which, although not sold, the de- 
fendant in error, the plaintiff, says that he 
furnished a purchaser, satisfying the terms 
of the understanding on which he was em- 
ployed. The errors alleged and now insisted 
upon are the giving of an instruction re- 
quested by the plaintiff and refusing one 
asked by the defendant. To explain them 
it will be necessary to give a summary of 
the evidence, or part of it. 

Relations between the parties were 
opened by a letter from the defendant, 
written on April 24, 1902, at the request of 


a ‘friend of the plaintiff’s, inclosing circulars[238]\ 


concerning 124,000 acres of coal land in 
Kentucky. The letter said: “We have ar- 
ranged with R. R. companies to build a . 
branch into it and develop the lands,’ and 
the circulars also stated that the owners 
had an understanding with the railroads 
near the land, by which they were to build 
a branch into the land as soon as the own- 
ers were ready to open up mines, etc., with 
more of the same sort. On April 30 the 
parties met and the plaintiff, Milliken, told 
the defendant, Dotson, that he knew the 
land, and, as was the truth, that the im- 
portant thing was about the railroad— 
whether there was any way to get the 
property to market. Dotson replied that he 
had an arrangement with Spencer, presi- 
dent of the Southern Railway, to build a 
road in there at once; that at that time 
they bad their surveyors in there and were 
locating a line of road, ete. Thereupon it 
was arranged that Dotson would give $2.56 
an acre for every acre Milliken could sell at 
$20, and that Milliken was to go to work 
for a purchaser, which Milliken according- 
ly did. 

209 WU. S. 
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After a letter on May 2, giving an ac- 
count of a first interview and an answer 
dwelling on the great increase of value that 
would come from the building of railroads 
at once through the property, Milliken 
wrote on May 7, saying that he was writing 
to the two roads to know if they would 
“build the road in there as soon as we are 
ready to begin the development of the 
property,’ and that the prospective pur- 
chasers “want to know positively about the 
railroad being built in there, if they go into 
it.” The plaintiff seems to have written as 
his letter stated, but he testified that an 
assurance from Dotson would have been 
satisfactory and was satisfactory when it 
came. On May 8, to meet the purchasers’ 
doubts, he telegraphed to Dotson: “See 
Spencer and write me to-night how much 
development he will require before building 
road into property,’ etc. On the same day 
Dotson replied: “I have already discussed 
fully with Mr. Spencer the point : 
and am glad to say that Mr. Spencer is 
willing to build the road into the property 
without placing any requirements on the 


{239]property holders *to put in certain sized 


plants, or any number of coke ovens,” with 
- further details. This seemed at the time 
to satisfy the purchasers. On May 12 
Milliken wrote to Dotson that if his coal 
would make as good coke as the Stonega 
coal, and the Southern would build a branch 
line into the property, the parties would 
put their capital in; that it was for Dot- 
son to “substantiate these two points, 
which I believe you will do;” that he had 
a letter from Mr. H. Smith, the president 
of the Louisville & Nashville, declining to 
build a branch line, but that if Dotson had 
Spencer safely committed to him they did 
not care for Smith’s road. On the same 
day Dotson wrote Spencer, asking for a 
letter to show, which Spencer answered the 
next day, declining, until he had more 
definite knowledge and obligation as to im- 
provement, and professing to repeat what 
he had said; viz., that if the property of 
the amount previously named should be put 
into such shape as to warrant the construc- 
tion of a railroad, they would take up and 
consider favorably a plan. This is thought 
by the plaintiff to contradict the statements 
that Dotson had made to him. Spencer 
testified that there never was any agree- 
ment, or more than what just has been 
stated from his letter, and Dotson’s answer, 
written May 16, confirms the testimony by 
the absence of any tone of surprise. 
Dotson testified that he showed Spencer’s 
letter to Milliken. Milliken testified the 
contrary, and his case was that, having no 
notice of the correspondence, he was going 
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May 29 Dotson wrote as to samples of coai, 
adding that he understood the Southern 
Railway Company had secured their right 
of way with one or two exceptions, but that 
he hoped Spencer would call his men out 
and keep them out “until we get our tracts 
rounded up.” On June 9 Milliken wrote to 
Dotson, communicating a very favorable 
report on his coal, and saying: “I may wire 
you by the time this letter reaches you to 
come up here to close the deal [for 5,000 
acres]. They asked me in particular this 
afternoon how soon the railroad could be 


built into this land from Middlesboro.” *He[240] 


added that Easter, one of the purchasers, 
asked if he could go and have a talk with 
Spencer on the subject, with Dotson, and 
that Milliken answered yes. On June 12 
Dotson answered that, as Mr. Spencer’s 
plans were fixed, Spencer would not hesi- 
tate to say to Mr. Easter that they would 
build the road into that section at once; 
and urged prompt action. In another letter, 
of July 8, he said: “After we completed 
arrangements with the R. R. company for 
the development of the property, we ad- 
vanced price to $20 per acre.” On July 24 
an option on “10,000 acres of land in Harlan 
county, Kentucky,’ at $20 per acre for 
sixty days, was given to Easter in con- 
sideration of his forthwith sending an 
engineer to examine and report on the 
same, and on August 25 Milliken wrote to 
Dotson that Easter’s party had decided to 
take the 10,000 acres on condition that Mr. 
Spencer would assure them as to the build- 
ing of the railroad to Harlan Court House; 
that they had written to Spencer, and, if 
his answer confirmed Dotson’s representa- 
tions, they would close the purchase. If 
it did not, they did not want the land at 
any price. There was an interview, it 
seems, on September 5, at which Easter 
asked Dotson to get a letter from Spencer, 
but Dotson said that Easter was the proper 
party, and that they would have to effer 
some inducements to get such an assurance, 
but he thought that, if Easter would let 
Spencer know what he was willing to do, 
Spencer would not object. Thereupon there 
was some correspondence, it turned. out 
that the railroad company would not build, 
and the transaction fell through. 

The foregoing letters show that the plain- 
tiff was employed and went to work. He 
spent a good deal of time and money in 
his efforts, as the defendant knew. There is 
no reasonable doubt as to the rate at which 
he was to be paid, and the substantial ques- 
tion is what he had to do to entitle him- 
self to his compensation. The bargain 
made may have been improvident, and may 
have been different from that which the de- 


ahead under Dotson’s letter of May 8 On! fendant would have made if he had taken 
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all the chances into account. But the 
general question is what the jury was war- 


{241]ranted in *finding to have been made in fact. 


It was recognized that what the railroads 
would do was decisive, and it was to be 
expected that parties thinking of a pur- 
chase would require an assurance from 
them, or something more definite than what 
the defendant had said. The plaintiff was 
to go to work at once, and the jury well 
might find that he was not understood to 
take the risk of what the railroads might 
do. The question is between the broker and 
seller, not between the purchaser and seller. 
The seller was willing and meant that the 
broker should accept his confidence as well 
founded, although he must have known that 
the purchaser would or might ask more. The 
correspondence indicates very strongly that 
Milliken really relied upon Dotson’s state- 
ment that an agreement had been made. 
So, again, it might be found that Dotson 
was willing to take his chances as to the 
specification of the 10,000 acres in the 
larger tract at the defendant’s command. 
The option that satisfied him and his pur- 
chasers was enough, if accepted, to entitle 
the plaintiff to his pay. The jury was war- 
ranted in finding that the plaintiff was em- 
ployed at the rate named to make a bar- 
gain for land to be identified later, and 
subject to requirement of the purchaser 
that the railroads or one of them would 
agree to build a road into the land. 

. The ruling requested for the plaintiff was 
as follows: 

“If the jury believe from the evidence 
that the defendant, on or about the 30th 
day of April, 1902, represented to the plain- 
tiff that he, the defendant, was desirous of 
securing a purchaser for either the whole 
or any considerable quantity of the Harlan 
coupty coal lands at the price of $20 per 
acre, that he had obtained from the South- 
ern Railway Company its consent or agree- 
ment to construct a branch railroad into the 
said coal lands, and that he would pay to 
the plaintiff the sum of $2.50 for each and 
every acre for which he should find a pur- 
chaser at and for the price of $20 per acre, 
and that shortly thereafter, namely, on or 
about the Sth day of May, 1902, he further 
represented to the plaintiff that the South- 
ern Railway Company was willing to build 


(242]the said railroad into *the said property 


without placing any requirements on the 
purchasers or holders of the said lands to 
put in any certain size of plants or num- 
ber of coke ovens, and that the plaintiff, 
relying upon the said representations of 
the defendant, expended time and effort in 
the attempt to find a purchaser, and did 
find a purchaser able, ready, and willing to 
purchase 10,000 acres of the said lands at 
174 
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the said price provided the defendant’s said 
representations were correct, and that the 
said sale failed because of the inaccuracy 
of the defendant’s representations that the 
said railway company had so consented or 
agreed to construct a branch railroad into 
the said coal lands,—then the plaintiff is 
entitled to recover the said stipulated sum 
of $2.50 per acre on the said 10,000 acres, or 
$25,000 in all.” 

This was given, and the defendant took a 
general exception. 

It is objected to this ruling that the jury 
was not required to find and could not have 
found that any particular land was agreed 
upon. But it at least would have been war- 
ranted in finding that the plaintiff had done 
in this respect all that his bargain required 
him to do. The agreement failed for a 
wholly different reason, and no difficulty 
in completing the sale arose on that ground. 
We are of opinion that the objection is en- 
titled to no consideration, especially upon 
a mere general exception, and upon a point 
not taken in the trial court. McDermott v. 
Severe, 202 U. S. 600, 611, 50 L. ed. 1162, 
1168, 26 Sup. Ct. Rep. 709. A second objec- 
tion taken is that the condition of the con- 
sent to purchase was misstated; that the . 
condition was not that the defendant’s rep- 
resentation was correct, but that the rail- 
road should agree to build. But this is evi- 
dently a point that should have been called 
to the attention of the court. We cannot 
doubt that the plaintiff’s counsel and the 
judge meant to state what the letters 
showed to have happened, and would have 
stated it more exactly if the inaccuracy 
had been pointed out. Probably in speak- 
ing of the defendant’s representations prov- 
ing correct, statements of past facts were 
less referred to than those sounding in war- 
ranted prophecy. But the instruction was 
justified as it stood. If the defendant had 
had such an agreement as at one time he 


*cave the plaintiff to understand, no doubt[243] 


the purchaser would have been content and 
the sale would have been made. 

One or two subordinate objections need 
only a word. It is said that the instruc- 
tions did not require the jury to find that 
the owner and purchaser had agreed on 
terms. But this is best answered by read- 
ing the instruction. What is meant is that, 
on the evidence, there were possible points 
of disagreement open. This may or may 
not be true. But a finding that the parties 
had agreed was warranted and was pre- 
supposed in the request. So as to the ability 
of the purchaser. No question ever was 
raised about it; the defendant was satisfied 
with it, and it is questioned here only as a 
technical means of getting a large and 
doubtful verdict set aside. It is urged, 
209 U. S. 
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faintheartedly, that a binding agreement 
was necessary before a commission was 
earned. This is not the prevailing view, and 
could not be the law in a case like this, 
where the jury must have found the de- 
fendant liable on a contract with the broker 
that might be performed before an absolute 
agreement with the purchaser should be 
ceached. 

The ruling requested for the defendant 
was as follows: 

“If the jury believe from the evidence 
that any bona fide purchaser was actually 
found by the plaintiff for 10,000 acres of 
said land, as claimed in the declaration, up- 
on the representations of said plaintiff to 
said purchaser as to the existence of a cer- 
tain agreement between the defendant and 
the Southern Railway Company concern- 
ing the construction of a branch railroad 
into said lands, and the purchaser did not 
rely on the said statements and represen- 
tations of said plaintiff, but, with the 
knowledge or co-operation of said plaintiff, 
and at his suggestion, sought and under- 
took to verify the truth of such statements 
and representations during the pendency of 
the negotiations for the purchase of said 
land before any transaction was closed for 
the purchase thereof, and that said pur- 
chaser had the opportunity of investigating, 
ascertaining, and verifying the truthfulness 
of such statements and representations, and 
took advantage of that opportunity by in- 


{244]terviews, *conferences, or written communi- 


cations, either personally or by attorney, 
or by others, with the president and first 
vice president of the Southern Railway 
Company, for the purpose of verifying the 
said statements and _ representations so 
made by the plaintiff as to any agreement 
existing between the defendant and South- 
ern Railway Company in regard to the con- 
struction of the said branch railroad, and 
ascertained from the said officers of the 
zaid railway company, from time to time 
during said negotiations, and before Sep- 
tember 15, 1902, the date upon which it is 
alleged in the declaration that said pur- 
chaser was found, that no agreement existed 
between the defendant and said Southern 
Railway Company to build said branch rail- 
road, but that the subject of building such 
branch railroad had only been discussed, and 
that the building thereof depended on the 
development and improvements to be placed 
on said land prior to the construction of any 
railroad, in the way of opening coal mines, 
establishing coke ovens, or furnishing the 
railroad with a sufficient amount of ton- 
nage, and that said plaintiff and alleged 
$2 L. ed. 
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purchaser had full knowledge and informa- 
tion from the proper officers of the South- 
ern Railway Company of all the facts re- 
lating to the conditions upon which said 
branch railroad would be constructed, and 
of the nonexistence of any agreement be- 
tween the defendant and Southern Railway 
as alleged, then the defendant is not re- 
sponsible for the nonappearance of the al- 
leged sale or purchase of the land between 
the plaintiff and the alleged purchaser, and 
you should find for the defendant.” 

As to this request, we must repeat that 
it does not matter how much or how little 
the purchaser relied upon the defendant’s 
representations if the plaintiff relied upon 
them, and obtained a purchaser ready and 
able to purchase upon the basis that the 
defendant’s representations to the plaintiff 
were true. That the plaintiff did rely up- 
on them until the time when, on August 25, 
he announced Easter’s readiness to purchase, 
hardly is open to dispute. But the judge 
told the jury that if the plaintiff at the be- 
ginning had made inquiries of the railroad 


and *found that it would not build, he could[245] 


not complain. The judge called attention 
to the failure to specify any time at which 
the plaintiff began to inquire, and said what 
we understand to mean that the prayers 
were based on the theory that if, after the 
purchaser was ready to complete the sale, 
and the question as to the railroad alone 
prevented it, the purchaser made an at- 
tempt to induce the railroad to build, and so 
discovered the truth, and thereupon refused 
to go on, the plaintiff could not recover. At 
all “vents, he said enough to warn the de- 
fendant to make some necessary amend- 
ments. He gave as his reason for refusing 
the instructions asked that they did not un- 
dertake to refer to any time prior to the 
consummation of the sale. The request as- 
sumed that no agreement had been reached 
until September 15, on evidence which it 
has not been necessary to state. But the 
plaintifi’s argument was that he had earned 
his commission on August 25, and there was 
evidence on which his conclusion might be 
sustained. On the instructions given we 
have no doubt that the jury understood the 
true conditions of the plaintiff’s case. They 
were told in terms that if the plaintiff was 
to recover they must find that the plaintiff 
did his work and found a purchaser, relying 
on the defendant’s representations, if he 
made them, and that the purchase failed 
because they were inaccurate and the rail- 
road had not agreed to build. 
Judgment affirmed. 
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court. We cannot take it to have been with- 
in the meaning of the direction to him that 
he should take a posse and begin to pull up 
the tracks. The order addressed to the 
companies to remove their tracks was sim- 
ply to put them in the position of disobe- 
dience, as ground for a suit, if the city was 
right. 

Decree reversed, with direction to dismiss 
the bill. 


185]*ELIZABETH PECK, Petitioner, 
Vv 


TRIBUNE COMPANY. 
(See S. C. Reporter’s ed. 185-190.) 


Libel — photograph — mistaken identity. 

1. The publication of a woman’s portrait 
in an advertisement for whisky, in connec- 
tion with a signed statement purporting to 
be made by her, to the effect that she is a 
nurse, and has used the whisky for herself 
and patients, and recommends it, is a publi- 
cation of and concerning her, although the 
name appended to such statement is that of 
an entirely different person. 


Libel — photograph — mistaken identity 
as defense. 

2. The publication of the portrait of an 
entirely different person from the one to 
whom the annexed libelous article refers is 
not excused because it was by mistake, and 
without knowledge that it was not what it 
purported to be. 


{Defenses to libel, see Libel and Slander, III. 
in Digest Sup. Ct. 1908.] 


Norte. — As to the liability of a newspa- 
per proprietor for a libel published without 
his knowledge or consent—see note to State 
v. Mason, 26 L.R.A. 779. 


Libel by publication of photograph as that 
of other person. 


What little authority exists upon this 
question is in accord with the holding in 
PECK v. TRIBUNE Co. that the publication of 
a portrait in connection with a libelous ar- 
ticle purporting to refer to the original 
of the portrait is a libel upon such person, 
although the name used in such article, and 
printed under the portrait, is that of an 
entirely different person. 

Thus, the printing of a reproduced photo- 
graph in connection with an article stating 
that a certain person is a suicide fiend, and 
that, after a number of attempts when she 
usually went to the hospital to get the poi- 
son removed, she finally succeeded in killing 
herself, is a lbel upon the original of the 
photograph, although the name used in the 
article does not belong to her. Wandt v. 
Hearst’s Chicago American, 129 Wis. 419, 
6 L.R.A.(N.S.) 919, 116 Am. St. Rep. 959, 
109 N. W. 71, 9 A. & E. Ann. Cas. 864. 

So, publishing, as a part of a newspaper 
account of a homicide, a portrait of a per- 
son as that of the one who had done the 
960 
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Libel —injuring standing with general 
public. 

3. A publication cannot be held, as a mat- 
ter of law, not to be libelous, because it 
may not injure the plaintiff’s standing with 
the general public, if it may injure her in 
the estimation of a considerable and resypect- 
able class of the community. 


[What actionable as libel, see Libel and Slan- 
der, IX. in Digest Sup. Ct. 1908.] 


Libel —injuring standing with general 

public. 

4. The publication in an advertisement for 
a brand of whisky, of the portrait of a 
woman, in connection with a signed state- 
ment purporting to have been made by her, 
that she is a nurse, and has used the whisky 
for herself and patients, and recommends it, 
cannot be said, as a matter of law, not to be 
libelous, because such publication may not 
injure her standing with the general public. 
[What actionable as libel, see Libel and Slan- 

der, II. in Digest Sup. Ct. 1908.] 


=. 


[No. 191.] 


Argued April 29, 30, 1909. Decided May 17, 
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: 


N WRIT of Certiorari to the United 
States Circuit Court of Appeals for the 
Seventh Circuit to review a judgment which 
affirmed a judgment of the Circuit Court for 
the Northern District of Illinois, directing 
a verdict for the defendant in an action for 
libel. Reversed. 
See same case below, 83 C. C. A. 202, 154 
Fed. 330. 
The facts are stated in the opinion. 


killing, is a libel upon the person whose 
portrait was so published, although the 
name printed thereunder, and used in the 
article itself, is that of an entirely differ- 
ent person. James v. Ft. Worth Telegram 
Co. (Tex. Civ. App.) 117 S. W. 1028. 

The publication of a photograph in con- 
nection with an article which is libelous, 
and which refers specifically to the photo- 
graph which accompanies it, entitles the 
person whose photograpb is so published to 
maintain an action for libel, although an- 
other person’s name is printed beneath the 
photograph, and the article states facts tend- 
ing to show that he was not the person re- 
ferred to. De Sando v. New York Herald 
Co. 88 App. Div. 492, 85 N. Y. Supp. 111. 

In Morrison v. Smith, 177 N. Y. 366, 69 
N. E. 725, the court apparently took it for 
granted that the publication of a photo- 
graph with no name attached, in connec- 
tion with an advertisement of a book pur- 
porting to narrate the “experience of a 
giddy typewriter girl,” imputed such ex- 
perience to the original of the portrait. 

Where a picture of a person was pub- 
lished in. connection with an article, in re- 
gard to a person of the same name, pur- 
porting to contain an account of his esreer 
as a strike breaker, and which stated that 
214 U.S. 
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Mr. S. ©. Irving argued the cause, and, 
with Messrs. Rufus S. Simmons and Frank 
J. R. Mitchell, filed a brief for petitioner: 

The article declared upen was libelous 
and actionable per se. 

Morrison v. Smith, 177 N. Y. 368, 69 N. E. 
725; Pavesich v. New England L. Ins. Co. 
122 Ga. 190, 69 L.R.A. 101, 106 Am. St. 
Rep. 104, 50 S. E. 68, 2 A. & E. Ann. Cas. 
561; De Sando v. New York Herald Co. 
88 App. Div. 492, 85 N. Y. Supp. 111; Far- 
ley v. Evening Chronicle Pub. Co. 113 Mo, 
App. 223, 87 8S. W. 565; Ball v. Tribune Co. 
123 Ill. App. 235; Wandt v. Hearst’s Chi- 
cago American, 129 Wis. 421, 6 L.R.A. 
(N.S.) 919, 116 Am. St. Rep. 959, 109 N. 
W. 70, 9 A. & E. Ann. Cas. 864; Sheibley 
v. Ashton, 130 Iowa, 197, 106 N. W. 618. 

Words must be construed in their ordi- 
nary meaning. 

Peake v. Oldham, Cowp. pt. 1, p. 275; 
Woolnoth v. Meadows, 5 East, 463; 2 Er- 
skine’s Speeches, p. 91. 

The publication which imputes to a per- 
son language known to those among whom 
she lives to contain false statements is li- 
belous. 

White v. Nicholls, 3 How. 266, 11 L. ed. 
591; Odgers, Libel & Slander, ed. from 2d 
Eng. ed. 293; Sheahan v. Collins, 20 Ill. 
325, 71 Am. Dec. 271; Prewitt v. Wilson, 
128 Iowa, 198, 103 N. W. 365; Hake v. 
Brames, 95 Ind. 161; Monson v. Lathrop, 
96 Wis. 386, 65 Am. St. Rep. 54, 71 N. W. 
596; Lindley v. Horton, 27 Conn. 58. 

It is the province of the jury to decide, 


he was the foe of organized labor, and had 
accepted a bribe from a labor organization 
on an agreement to leave a city during a 
strike, and, having gone outside the cor- 
porate limits, immediately returned,—such 
statements, though true in regard to the 
person about whom the article was written, 
being false as to the person whose portrait 
was published,—the jury was fully justified 
in finding that the article was published 
of and concerning the original of the photo- 
graph. Farley v. Evening Chronicle Pub. 
Co. 113 Mo. App. 216, 87 S. W. 565. 
Printing the picture of one woman, in 
connection with a libelous article relating to 
the death of another, with the statement 
that such likeness is the latest photograph 
of the one to whom the article refers, does 
not necessarily establish that the words 
used in the article were published of the 
original of the portrait, but the question is 
one for the jury to determine, taking into 
consideration the facts and circumstances 
surrounding the two women, and those at- 
tendant upon the death of the one to whom 
the article refers. Ball v. Evening Ameri- 
can Pub. Co. 237 Ill. 592, 86 N. E. 1097. 
But the court said that, if the declaration 
had averred that the printed account of the 
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under proper instructions from the court, 
whether the article was libelous. 

Culmer y. Canby, 41 C. C. A. 302, 101 Fed. 
197; Pfitzinger v. Dubs, 12 C. C. A. 399, 
24 U. S. App. 376, 64 Fed. 696; Townshend, 
Slander & Libel, 4th ed. 576; McDonald 
v. Woodruff, 2 Dill. 244, Fed. Cas. No. 
8,770. 

A witness may be asked what impression 
the alleged libelous words made upon him. 

Nelson v. Borchenius, 52 Ill. 238; Chla- 
tovich v. Hanchett, 96 Fed. 686. 

Introduction of a libelous article in evi- 
dence and proof of publication establishes 
the cause of action. 

Kraus v. Sentinel Co. 60 Wis. 430, 19 N. 
W. 384. 

Even though the libel does not name 
person injured, it is sufficient if it 
be shown that it refers to him. 

Pavesich vy. New England L. Ins. Co. 
supra; Barron vy. Smith, 19 S. D. 54, 101 
N. W. 1105; Morrison v. Smith, 177 N. Y. 
366, 69 N. E. 725; Palmer v. Bennett, 83 
Hun, 220, 31 N. Y. Supp. 567. 

Mistake is no excuse for the publication 
of a libel. 

Hanson v. Globe Newspaper Co. 159 Mass. 
299, 20 L.R.A. 856, 34 N. B. 462; R. v. 
Woodfall, Lofft, 782; Dexter v. Spear, 4 
Mason, 117, Fed. Cas. No. 3,867; Post Pub. 
Co. v. Hallam, 8 C. C. A. 201, 16 U. S. App. 
613, 59 Fed. 536; Clark v. North American 
Co. 203 Pa. 351, 53 Atl. 237; Ransom v. 
McCurley, 140 Ill. 636, 31 N. E. 119. 


the 
can 


death was published by it, and that, in con- 
nection with such article, the portrait of 
the plaintiff was published as a likeness of 
the dead woman, and had charged libel in 
publishing the picture in connection with 
the article, instead of charging that the 
publication of the words in and of itself 
constituted a libel,—a very different ques- 
tion would have been presented. 

Reasonable care in publishing the wrong 
picture is suggested as a possible defense 
in Farley v. Evening Chronicle Pub. Co. su- 
pra, but mistake, as is plainly indicated by 
the foregoing cases, is ordinarily no excuse. 

The fact that the person whose portrait 
is so published may not be injured in the 
estimation of those who know her well enly 
affects the extent of the injury, and miti- 
gates the damage. Wandt v. Hearst’s Chi- 
cago American, supra. 

To the same effect is De Sanda v. New 
York Herald Co. supra, where the court 
said that the fact that persons who knew 
the plaintiff’s real name, and who read 
the article through would be lead to the 
conclusion that he was not the person re- 
ferred to, would not affect the libelous 
character of the act, though it might miti- 
gate the damages. 
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Mr. John Barton Payne argued the 
cause, and, with Mr. William G. Beale, 
filed a brief for respondent: 

The publication of the advertisement, to- 
gether with the picture of the petitioner, 
was not libelous per se. 

White v. Nicholls, 3 How. 266, 11 L. ed. 
591; Pollard v. Lyon, 91 U. 8S. 225, 23 L. 
ed. 308; Com. v. Clap, 4 Mass. 168, 3 Am. 
Dee. 212; Sterling v. Jugenheimer, 69 Iowa, 
210, 28 N. W. 559; Broughton v. McGrew, 5 
L.R.A. 406, 39 Fed. 672; Stone v. Cooper, 
2 Denio, 293; Goldberger v. Philadelphia 
Grocer Pub. Co. 42 Fed. 42; Walker v. Tri- 
bune Co. 29 Fed. 827. 


Mr. Justice Holmes delivered the opinion 
of the court: 

This is an action on the case for a libel. 
The libel alleged is found in an advertise- 
ment printed in the defendant’s newspaper, 
The Chicago Sunday Tribune, and, so far 
as is material, is as follows: “Nurse and 
Patients Praise Duffy’s. Mrs. A. Schuman, 
One of Chicago’s Most Capable and Expe- 
rienced Nurses, Pays an Eloquent Tribute to 
the Great Invigorating, Life-Giving, and 
Curative Properties of Duffy’s Pure Malt 
Whisky.” Then followed a portrait of the 
plaintiff, with the words, “Mrs. A. Schu- 
man,” under it. Then, in quotation marks, 
“After years of constant use of your Pure 
Malt Whisky, both by myself and as given 
to patients in my capacity as nurse, I have 
no hesitation in recommending it as the 
very best tonic and stimulant for all weak 
and run-down conditions,” etc., ete., with 
the words, “Mrs. A. Schuman, 1576 Mozart 
st., Chicago, Ill.,” at the end, not in quota- 
tion marks, but conveying the notion of a 
signature, or at least that the words were 
hers. The declaration alleged that the 
plaintiff was not Mrs. Schuman, was not a 
nurse, and was a total abstainer from whis- 
ky and all spirituous liquors. There was 
also a count for publishing the plaintiff’s 
likeness without leave. The defendant 
pleaded not guilty. At the trial, subject 
to exceptions, the judge excluded the plain- 
tiff’s testimony in support of her allegations 
just stated, and directed a verdict for the 
defendant. His action was sustained by the 
circuit court of appeals, 83 C. C. A. 202, 
154 Fed. 330. 

Of course, the insertion of the plaintiff’s 
picture in the place and with the concom- 
itants that we have described imported that 
she was the nurse and made the statements 
189]set forth, as *rightly was decided in 
Wandt v. Hearst’s Chicago American, 129 
Wis. 419, 421, 6 L.R.A.(N.S.) 919, 116 Am. 
St. Rep. 959,109 N. W. 70,9 A. & E. Ann. 
Cas. 864; Morrison v. Smith, 177 N. Y. 


366,69 N. E. 725. Therefore the publica-| conduct is hated by all. 
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tion was of and concerning the plaintiff, 
notwithstanding the presence of wnother 
;fact, the name of the real signer of the 
certificate, if that was Mrs. Schuman, 
that was inconsistent, when all the facts 
were known, with the plaintiif’s having 
signed or adopted it. Many might recognize 
the plaintifl’s face without knowing her 
name, and those who did know it might be 
led to infer that she had sanctioned the 
publication under an alias. There was 
some suggestion that the defendant pub- 
lished the portrait by mistake, and without 
knowledge that it was the plaintifl’s por- 
trait, or was not what it purported to be. 
But the fact, if it was one, was no excuse. 
If the publication was libelous, the defend- 
ant took the risk. As was said of such mat- 
ters by Lord Mansfield, “Whenever a man 
publishes, he publishes at his peril.” R. v. 
Woodfall, Lofft, 776, 781. See further, 
Hearne v. Stowell, 12 Ad. & El. 719, 726; 
Shepheard v. Whitaker, L. R. 10 C. P. 
502; Clarke v. North American Co. 203 Pa. 
346, 351, .352, 53 Atl. 237. The reason is 
plain. A libel is harmful on its face. If 
a man sees fit to publish manifestly hurt- 
ful statements concerning an _ individual, 
without other justification than exists for 
an advertisement or a piece of news, the 
usual principles of tort will make him lia- 
ble if the statements are false, or are true 
only of someone else. See Morasse vy. Bro- 
chu, 151 Mass. 567, 575, 8 L.R.A. 524, 21 
Am. St. Rep. 474, 25 N. E. 74. 

The question, then, is whether the pub- 
lication was a libel. It was held by the 
circuit court of appeals not to be, or, at 
most, to entitle the plaintiff only to nomi- 
nal damages, no special damage being al- 
leged. It was pointed out that there was 
no general consensus of opinion that to 
drink whisky is wrong, or that to be a 
‘nurse is discreditable. It might have been 
added that very possibly giving a certificate 
and the use of one’s portrait in aid of an 
advertisement would be regarded with 
irony, or a stronger feeling, only by a few. 
But it appears to us that such inquiries 
are beside the point. It may *be that[190 
the action for libel is of little use, but, while 
it is maintained, it should be governed by the 
general principles of tort. If the adver- 
tisement obviously would hurt the plain- 
tiff in the estimation of an important and 
respectable part of the community, liability 
is not a question of a majority vote. 

We know of no decision in which this 
matter is discussed upon principle. But 
obviously an unprivileged falsehood need 
not entail universal hatred to constitute a 
cause of action. No falsehood is thought 
about or even known by all the world. No 
That it will be 

214 U.S. 


1908. 


known by a large number, and will lead 
an appreciable fraction of that number to 
regard the plaintiff with contempt, is 
enough to do her practical harm. Thus, if 
a doctor were represented as advertising, 
the fact that it would affect his standing 
with others of his profession might make 
the representation actionable, although ad- 
vertising is not reputed dishonest, and even 
seems to be regarded by many with pride. 
See Martin v. The Picayune (Martin v. 
Nicholson Pub. Co.) 115 La. 979, 4 L.R.A. 
(N.S.) 861, 40 So. 376. It seems to us im- 
possible to say that the obvious tendency 
of what is imputed to the plaintiff by this 
advertisement is not seriously to hurt her 
standing with a considerable and respect- 
able class in the community. Therefore it 
was the plaintifl’s right to prove her case 
and go te the jury, and the defendant 
would have got all that it could ask if it 
had been permitted to persuade them, if it 
could, to take a contrary view. Culmer v. 
Canby, 41 C. C. A. 302, 101 Fed. 195, 197; 
Twombly v. Monroe, 136 Mass. 464, 469. 
See Gates v. New York Recorder Co. 155 
N. V.. 228, 49 N. E. 769. 

It is unnecessary to consider the ques- 
tion wiiether the publication of the plain- 
tiff’s likeness was a tort per se. It is 
enough for the present case that the law 
should at least be prompt to recognize the 
injuries that may arise from an unauthor- 
ized use in connection with other facts, 
even if more subtilty is needed to state the 
wrong than is needed here. In this in- 
stance we feel no doubt. 

Judgment reversed. 


191]*CHESAPEAKE & OHIO RAILWAY 
COMPANY and Maysville & Big Sandy 
Railroad Company, Plffs. in Err., 
v. 
J. W. McDONALD, Administrator of Nancy 
J. Wilson, Deceased. 


(See S. C. Reporter’s ed. 191-196.) 


Error to state court — Federal question 

— how raised and decided. 

The refusal by an inferior state court of 
an application to remove a cause to a Fed- 
eral circuit court presents no Federal ques- 
tion which will sustain a writ of error un- 


CHESAPEAKE & O. R. Co. v. McDONALD. 


190-192 


der U.S. Rev. Stat. § 709, U. S. Comp. Stat. 
1901, p. 575, from the Supreme Court of the 
United States, to review a judgment of the 
highest state ccurt, affirming the judgment 
below, where there is nothing in the record 
to indicate that the question of the right of 
removal was brought to the attention of the 
highest state court, and that court could 
not have considered the question even if 
presented, because, at the time the appeal 
from the final judgment was taken, it was 
too late to review the order refusing the re- 
moval. 


{For other cases, see Appeal and Brror, $168- 
1430, in Digest Sup. Ct. 1908.] ‘ 


[No. 158.] 


Argued April 19, 1909. 
1909. 


Decided May 17, 


te ERROR to the Court of Appeals of the 

State of Kentucky to review a judg- 
ment which, on a second appeal, affirmed a 
judgment of the Lewis Circuit Court, in 
that state, in favor of plaintiff in an ac- 
tion to recover damages for an alleged 
wrongful death. Dismissed for want of 
jurisdiction. 

See same case below on first appeal, 27 
Ky. L. Rep. 778, 86 S. W. 690; on second 
appeal, 31 Ky. L. Rep. 50G, 102 S. W. 810. 

The facts are stated in the opinion. 


Mr. EK. L. Worthington argued the cause, 
and, with Messrs. W. H. Wadsworth, W. D. 
Cochran, and LeWright Browning, filed a 
brief for plaintiffs in error. 


Mr. Allan D. Cole argued the cause, and, 
with Messrs Thomas R. Phister, R. D. Wil- 
son, and W. T. Cole, filed a brief for de- 
fendant in error. 


Mr. Justice Day delivered the opinion of 
the court: 

The defendant in error, J. W. McDonald, 
as administrator of Nancy J. Wilson, de- 
ceased, on March 23,1900, brought *suit[192 
in the Lewis circuit court of Kentucky 
against the Chesapeake & Ohio Railway Com- 
pany and the Maysville & Big Sandy Rail- 
road Company, and certain employees of the 
former, to recover damages for the alleged 
wrongful death of Nancy J. Wilson. On 
May 29, 1900, the Chesapeake & Ohio Rail- 
way Company, a corporation of Virginia, 
filed a petition for removal of the case to 


Note.—On how and when questions 
must be raised and decided in a state court 
in order to make a case of a writ of error 
from the Supreme Court of the United 
States—see note to Mutual L. Ins. Co. v. 
MeGrew, 63 L.R.A. 33. 

On what the record must show respecting 
the presentation and decision of a Federal 
question in order to confer jurisdiction on 
53 L. ed. 
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the Supreme Court of the United States of 
a writ of error to a state court—see note 
to Hooker v. Los Angeles, 63 L.R.A. 471. 

As to when the Federal ouestion is raised 
in time to sustain the appellate jurisdiction 
of the Federal Supreme Court over state 
courts—see note to Chicago, I. & L. R. Co. 
v. McGuire, 49 L. ed. U. S. 414. 
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(2 Dallas to 241 United States Reports) 


SHOWING THE 


PRESENT VALUE AS AUTHORITY 


OF ALL CASES THEREIN REPORTED AS DISCLOSED 
BY ALL SUBSEQUENT 


CTP AEIONS 


IN ALL THE COURTS OF LAST RESORT, BOTH FEDERAL ANY 
STATE, AND IN THE ANNOTATIONS IN AMERICAN DECISIONS, 
AMERICAN REPORTS, AMERICAN STATE REPORTS, 
ANNOTATED CASES (AMERICAN AND ENGLISH), 
LAWYERS’ REPORTS ANNOTATED, ENGLISH 
RULING CASES, BRITISH RULING CASES, 
NEGLIGENCE AND COMPENSATION 
CASES ANNOTATED 


WITH 


PARALLEL REFERENCES TO THE ABOVE-MENTIONED ANNOTATED 
CASES, THE LAWYERS’ EDITION OF THE U. S. REPORTS 
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BANCROFT-WHITNEY COMPANY, 
San Francisco 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY, 
Rochester, N. Y. 
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1237 DOTSON vy. MILLIKEN. 209 U.S. 237-245 


State, is delivery to common carrier, which places liquor under protec- 
tion of commerce clause. 

Distinguished in Armour & Co. v. City Council of Augusta, 134 Ga. 
186, 27 L. R. A. (N. 8.) 676, 67 S. E. 421, holding meat and milk inspec- 
tion law of 1909 void as burden on interstate commerce, and discrimina- 
tory; Bartles Northern Oil Co. v. Jackman, 29 N. D. 253, 150 N. W. 582, 
holding oil inspection law of 1911 void as burden on interstate com- 
merce; Ex parte State, 180 Ala. 530, 61 South. 901, license tax imposed 
by section 2361 of Code of 1907 on persons selling lightning-rods is not 
applicable to persons whose transactions are limited to interstate com- 
merce. 

Sale by foreign corporation of goods stored in State as intrastate 
business. Note, 18 L. R. A. (N. 8S.) 135. 

State statute requiring preliminary inspection of importations as 
attempted regulation of interstate commerce. Note, 14 Ann. Cas. 
1104. 

Self-executing provisions of constitutions. Note, 18 Ann. Cas. 201. 


209 U. S. 237-245, 52 L. Ed. 768, 28 Sup. Ct. 489, DOTSON v. MILLIKEN. 

Objection to ruling that jury was not required to find particular land 
was agreed upon is entitled to no consideration upon general exception and 
upon point not taken in trial court. 


Approved in Pacific Tel. & Tel. Co. v. Hoffman, 208 Fed. 228, 125 
C. C. A. 421, holding in action for injuries received by automobile 
striking guy wire attached to telephone pole, that exceptions to instruc- 
tions failing to specify grounds are insufficient. 


Real estate broker procuring purchaser for land is entitled to commis- 
sion, where sale falls through because of vendor’s misrepresentations. 
Approved in Freeman v. Kinston Mfg. Co., 233 Fed. 60, allowing re- 
covery of commission by broker procuring purchaser for standing tim- 
ber, where broker relies upon vendor’s representations as to amount and 
purchaser refuses to pay agreed price upon discovery of shortage; Shinn 
v. Evans, 37 App. D. C. 308, allowing recovery of commission by broker 
finding purchaser for real estate, where sale is made through another 
agent on different terms; Hutchinson v. Plant, 218 Mass. 154, 105 N. E. 
1020, where customers secured by broker to purchase interest in busi- 
ness are released by agreement of principal for false representations of 
principal, principal is not released from liability to broker for commis- 
sion; Harris v. Van Vranken, 32 N. D. 246, 261, 155 N. W. 67, 73, action 
by broker for breach of contract will lie against seller refusing to convey 
land to purchaser with whom agents had negotiated sale. 
Right of real estate broker to eompensation for sale, lease, etc., 
- defeated by act of owner. Note, 20 Ann. Cas. 1025. 
Right to commissions where sale fails from inaccuracy of owner's 
representations. Note, 15 L. R. A. (N. 8S.) 1263. 
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214 U. S. 173-175, 53 L. Ed. 955, 29 Sup. Ct. 552, LABORDE v. UBARRI. 
In Federal courts, attachment is but incident of suit, and cannot be 
maintained unless court has jurisdiction of person of defendant. 

Approved in Big Vein Coal Co. y. Read, 229 U. S. 38, 57 L. Ed. 1056, 
33 Sup. Ct. 694, property of defendant not personally served and not 
appearing generally, cannot be attached in Federal court; Smith vy. Reed, 
210 Hed. 971, 972, jurisdiction cannot be acquired by Federal court 
by attachment of nonresident’s property and publication of summons; 
United States v. Brooke, 184 Fed. 342, action cannot be maintained by 
United States against nonresident in Federal court by attaching his 
property within jurisdiction, without personal service of summons. 


214 U. 8. 175-178, 53 L. Ed. 956, 29 Sup. Ct. 552, LEECH v. LOUISIANA. 
Not cited. 


214 U. S. 179-184, 53 L. Ed. 958, 29 Sup. Ct. 553, DES MOINES v. DES 

MOINES CITY RY. CO. 

Resolution of city council directing street railway to remove tracks 
and instructing city solicitor to take such action as he deemed advisable 
in case of failure of railroad to comply with order is merely direction to 
bring suit and is not impairment of contract rights. 

Approved in American Tel. & Tel. Co. v. Town of New Decatur, 176 
Fed. 139, 140, 141, following rule; Minneapolis St. Ry. Co. v. Minne- 
apolis, 189 Fed. 454, upholding ordinance limiting number of passen- 
gers on street-car and imposing penalty for its violation; San Fran- 
cisco Gas ete. Co. v. San Francisco, 189 Fed. 947, suit by gas company 
to enjoin enforcement of ordinance fixing gas rates, as confiscatory 
and: denying due process of law, presents Federal question giving Fed- 
eral court jurisdiction. 

Distinguished in Atchison ete. Ry. Co. v. Shawnee, 183 Fed. 86, 87, 
88, 105 C. C. A. 377, resolution of city council ordering railroad to open 
street through station yards vacated by previous ordinance, impairs 
obligation of contract, where under Oklahoma laws of 1909 railroad 
would be subject to penalty for violating order; State ex rel. County 
Atty. v. Des Moines City Ry. Co., 159 Iowa, 283, 140 N. W. 447, franchise 
granted to street railway by city without power to grant such fran- 
chise is mere license terminable at will and tracks are removable as 
nuisance. 


214 U. S. 185-190, 53 L. Ed. 960, 29 Sup. Ct. 554, PECK v. TRIBUNE Co. 
Publication of portrait of person by mistake, with statements of an- 
other, is no defense to action for libel. 
Approved in Van Wiginton v. Pulitzer Pub. Co., 218 Fed. 796, 
135 C. C. A. 483, where newspaper published portrait of young woman 
as that of girl seeking to save her father from death penalty, fact that 
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publication was by mistake is not complete defense, but bears on meas- 
ure of damages. 
Right of action for use of photograph or name for advertising. 
Notes, 24 L. RB. A. (N. S.) 992, 997; 34 L. R. A. (N. S.) 1139. 
_ Defamation of unnamed person. Note, 48 L. R. A. (N. S.) 356. 


Unprivileged falsehood need not entail universal hatred to constitute 
cause of action, but advertisement, affecting standing of person with con- 
siderable and respectable class in community is libel. 

Approved in Terminal Taxicab Co. v. Kutz, 241 U. S. 255, Ann, Cas. 
1916D, 765, 60 L. Ed. 986, 36 Sup. Ct. 583, corporation authorized by 
its charter to carry passengers and goods by automobile and engaged 
in operating taxicab service to and from trains under contracts with 
hotels is common carrier, although such service is limited to hotels; 
Van Wiginton v. Pulitzer Pub. Co., 218 Fed. 797, 135 C. C. A. 483, in 
suit for publication of young woman’s portrait as that of girl seeking 
to save father from death penalty, it is no defense that persons know- 
ing plaintiff knew she was not daughter of man on trial for murder; 
Washington Herald Co. v. Berry, 41 App. D. C. 339, holding newspaper 
article concerning deposed public officer libelous, and refusal to allow 
defendant to read articles in suit for libel was not error; Douglas v. 
Stokes, 149 Ky. 509, Ann. Cas. 1914B, 374, 42 L. R. A. (N. S.) 386, 
149 S. W. 850, defendant photographing corpse of dead children and 
obtaining copyright for photograph without parent’s consent is liable 
for damages in suit for libel; Munden v. Harris, 153 Mo. App. 663, 666, 
134 S. W. 1080, 1081, under Revised Statutes of 1909, § 4818, defining 
libel, publication of picture of child five years old with false statements, 
as advertisement for jewelry, is libelous; Hillman v. Star Pub. Co., 
64 Wash. 695, 35 L. R. A. (N. S.) 595, 117 Pac. 596, publication of 
photograph of young girl in connection with article stating her father 
was to be arrested for using mails to defraud is not libel. 

Words holding woman up to ridicule as actionable. Note, Ann. Cas. 

+  1914A, 1129, 


214 U. S. 191-196, 53 L. Ed. 963, 29 Sup. Ct. 546, CHESAPEAKE & O. 
R. R. CO. v. McDONALD. 
Supreme Court of United States has no jurisdiction of case not ap- 
pealed within two years as required by State statute. 


Approved in John vy. Paullin, 231 U. S. 585, 58 L. Ed. 383, 34 Sup. Ct. 
178, no Federal right is denied by dismissal of appeal not taken within 
time prescribed by State statute. 


Right to have Federal question reviewed is waived, where record dis- 
closes that question was not made in State court by proper procedure. 


Approved in Anderson v. United Realty Co., 222 U. S. 167, 56 L. Ed. 
145, 32 Sup. Ct. 50, plaintiff dismissing action against removing defend- 
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PROBLEMS WHICH CAN BE ANSWERED WITH THE AID OF 


THE UNITED STATES SUPREME COURT REPORTS, LAW- 
YERS’ EDITION. 


A restrictive covenant provides that the property affected may be resold only 
to persons of the white or Caucasian race. Subsequently the owner of a 
parcel of the property affected thereby, contracts to sell to a negro. Can 
such restriction be enforced ? 


. May a Federal court issue a writ of habeas corpus for a prisoner in the 


custody of a state officer? 


. A father orally promises to give his son a building lot if the son will put 


a house on it. “The son builds the house, but the father dies before execut- 
ing a deed to the property, leaving his real estate to his widow, who refuses 
to convey, claiming that such promise, if made, was within the statute of 
frauds. Is the agreement specifically enforceable? 


A jury having disagreed upon the trial of one accused of crime, he is again 
brought to trial and takes the stand as a witness in his own behalf. May 
he be asked on cross-examination his reason for not testifying at the first 
trial? 

A writes B offering to sell him 1,000 yards of cloth at $1 a yard, to which 


B replies: “I accept your offer to sell 1,000 yards of cloth at $1 per yard. 
All goods to be of first quality.” Is there a binding contract? 


A will recites that being about to take a long journey the testator deems 
it advisable to make a will. He returns home safely and dies some years 
later. Is the will effective? 


. Upon whom does the loss fall where a bank pays a raised check ? 


. In a negligence action in Federal court, is it necessary for the plaintiff to 


negative or disprove contributory negligence? 


. May a corporation act as trustee? 


10. 


Does the failure of a carrier to require the surrender of a bill of lading, 
upon delivering the goods to a person in possession of a bill of lading 
properly indorsed, render it liable to the shipper as for a conversion? 
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For a discussion of the merits, usefulness, and place among 
legal research tools of Rose’s Notes, ante, and Shepard’s Cita- 
tions, post, and their differences in construction, read Chapter 
VI. (page 81) which covers Extra-Annotations and Citation 


Books. 
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SHEPARD’S CITATIONS 


AN EXPLANATION OF THE USE OF CITATIONS IN 
LEGAL RESEARCH WITH EXPLANATORY 
NOTES AND SPECIMEN PAGES 


THE FRANK SHEPARD COMPANY 
NEW YORK 


SHEPARD’S CITATIONS 


ABBREVIATIONS 


REPORTS 


AC —Annotated Cases 


AD —American Decisions 

‘AL R—American Law Reports 

AR —American Reports 

AS R—American State Reports 

At —Atlantic Reporter 

Cr —Oklahoma Criminal Reports 
F —Federal Reporter 
G —Gilfilan Edition of Minnesota 


LE -—lLawyers’ Edition of United States 
LNS—tLawyers’ Reports Annotated (New Series} 
LRA—tLawyers’ Reports Annotated 


Min —Minnesota Reports 

Okl —Oklahoma Reports 

P —Pacific Reporter 

Pa —Pennsylvania State Reports 


PW —Penrose & Watts Reports 
Sadler—Sadler’s Supreme Court Cases 

SC  —Pennsylvania Superior Court Reports 
SC  —Supreme Court Reporter 

SR —Sergeant & Rawle Reports 

US —twUnited States Supreme Court Reports 
Y —yYeates Reports 


Absence of a page number, article or section indicates that the case, article or 
section is not cited or otherwise reported during the period covered by this volume. 


A small superior figure to the left of the page number of the citing cases 
indicates the exact paragraph in the syllabus to which the citation refers. 


A small “n” to the right of the page number indicates that the citation 
appears in a note. 


Where more than one case commences on the same page the case to which 
the citations apply is indicated thus: “Case 1,” “Case 2,” eta 
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ABBREVIATIONS 
History of Case CASES 


(affirmed) Same ease below affirmed on appeal. 
ce (connected case) Different case from cited case but arising out of same subject: 
matter or intimately connected therewith. 
D (dismissed) Appeal from same case below dismissed, 
m (modified) Same case below modified on appeal. 
r (reversed) Same case below reversed on appeal. 
S (same case) Same case as case cited, 


Treatment of Case 
e (criticised) Soundness of decision or reasoning in cited case criticised for 
reasons given. 
dad (distinguished) Case at bar different either in law or fact from case cited, 
for reasons given. 
(explained) Statement of import of decision in cited case. Not merely a 
restatement of the facts. 
(followed) Cited as controlling. If citation is grouped with others, without 
comment, in support of decision or ruling, abbreviation not used. 
(harmonized) Apparent inconsistency explained and shown not to exist. 
(dissenting opinion) Citation found in opinion of dissenting judge. 
(limited) Refusal to extend decision of cited case beyond precise issues involved. 
(overruled) Ruling in cited case rejected, expressly or by implication, by court 
of competent jurisdiction, as no longer controlling. 
(parallel) Citing case substantially alike or on all fours with cited case, either 
in its law, or facts. 
(questioned) Soundness of decision or reasoning in cited case questioned. 


Form of Statute STATUTES 


OHMS Hh Oo 


fk ake 


Cl. Clause Res. Resolution 

Div. Division SCR Senate Concurrent Resolution 
GA General Acts Sec. or § Section 

HCR House Concurrent Resolution SJR Senate Joint Resolution 
HJR House Joint Resolution Sp. Special Session 

HR House Resolution SR Senate Resolution 

JR Joint Resolution Stat. Statute 

Par. or § Paragraph Subch. Subchapter 

1eit Part Subd. Subdivision 

Ra. Road Acts Subsec, Subsection 


Operation of Statute 
A or Am (amended) Statute amended. Abbreviation precedes reference to 
amending act. : 
Ad (added) New section added without affecting numbering of old sections. 
Designated as 128a, 1238-1 or 123%. 

Constitutional. 

(extended) Provisions of an existing statute extended in their application to 
a later statute, or—Allowance of additional time for performance of duties 
required by statute within a limited time. 

L (limited) Provisions of an existing statute declared not to be extended in 

their application to a later statute. 

P Proposed. 

R or Rep (rejected or repealed) Abrogation of an existing statute, 

Re-en Re-enacted. 

Rep & Subst Repealed and Substituted. 

Rn (renumbered) New section added resulting in renumbering of old sections. 

Rp (repealed in part) Abrogation of part only of an existing statute. 

Rs (repealed and superseded) Abrogation of existing statute, and substitution 

of new legislation therefor. 

Rv _ Revised. 

8 (superseded) Substitution of new legislation for an existing statute, not expressly 

abrogated, or—Used in some states to indicate a supplement to an act. 

Sp (superseded in part) Substitution of new legislation for part only of an 

existing statute, not expressly abrogated. 

U_ Unconstitutional. 

Up Unconstitutional in part. 
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ILLUSTRATIVE CASE 


(Shepard’s Minnesota Citations) 


Citations to the case of Casper H. Schurmeier vs. The St. Paul and 
Pacific Railroad Company et al., reported in Volume 10 Minnesota Reports 
page 82 are shown in the specimen page, supra. 


Citations of this case illustrate the scope of Shepard’s Minnesota 
Citations in dealing with a case; first, which has frequently been passed 
upon in the subsequent decisions by the court which rendered it; secondly, 
which has been affirmed on appeal and frequently passed upon by the 
United States Supreme Court and lower federal courts; and thirdly, which 
has been reported in one of the units of the selected case reports and cited 
in the valuable notes of the American Annotated Reports System. 


An examination of the history of the case of Casper H. Schurmeier 
vs. The St. Paul and Pacific Railroad Company et al. indicates that the 
same case ‘‘s’’ is reported in Volume 10 G (Gilfillan edition of the Min- 
nesota Reports) page 59 and 88 AD (American Decisions) page 59. Upon 
appeal to the United States Supreme Court this case was affirmed ‘‘a’’ in 
74 US (official edition) 272 and 19 LE (Lawyers’ Edition) 74. This case 
eame before the Supreme Court of Minnesota on a previous occasion as 
indicated in 8 Min (Minnesota Reports) page 113 and 8 G 88. 


An examination of the treatment of this case indicates that it has 
been followed ‘‘f’’ frequently and also explained ‘‘e’’ in subsequent de- 
cisions of the Minnesota Supreme Court and distinguished ‘‘d’’ by the 
United States Supreme Court. 


The first citation is found in 11Min135. <A small superior figure 
‘2°? appears in advance of the page number 135. This indicates that the 
same principle of law brought out in the second paragraph of the syllabus 
of Casper H. Schurmeier vs. The St. Paul and Pacific Railroad Company 
et al. is also dealt with in Volume 11 of the Minnesota Reports page 135. 
The corresponding citation in the Gilfillan edition of the Minnesota Re- 
ports immediately follows. If you are especially interested in the point 
of law contained in this paragraph, an examination of the many citing 
authorities discloses the fact that this paragraph of the syllabus in Casper 
H. Schurmeier vs. The St. Paul and Pacific Railroad Company et al. is 
also cited in 17 Min 269, 17 G 245, 26 Min 16, 63 Min 335, 110 Min 234 and 
174 F 444. 


In a similar manner citations dealing with a point of law in any 
particular paragraph of the syllabus may be referred to instantly without 
examining every citation of the case, 
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COMPILED STATUTES, 1921 
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181P 711 
§ 4108 
240k] 846 
104P 1085 
350k] 748 
131P 705 
§ 4110 
360k] 653 
129P 696 
680k] 64 
162d 
159P 906 


43SC 297 


708] 1923C 
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157 
212P 


995 


4116 
2nd 


87|A1924, 2 


[Sp.C 59 
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§ 4130 
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695 
4134 


145P 767 
490k] 632 


4161 


430k1 342|A1923C 137 


142P_ 1183 
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4144 


[Sp.C 59 § 
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ILLUSTRATIVE STATUTE 


(Shepard’s Oklahoma Citations) 


The legislative and citation history of section ($) 4162 of the Com- 
piled Statutes 1921 appears in the specimen page, supra, as an illustration 
of the scope of the statutory features in Shepard’s Oklahoma Citations. 


This section has been Repealed ‘‘R’’ by an act of the legislature in 
1923 Chapter ‘‘C’’ 137. 


It has been cited in Volume 22 of the Oklahoma Supreme Court Re- 
ports ‘‘Okl’’ at page 56 and in the corresponding report of this case in 
Volume 97 of the Pacific Reporter ‘‘P’’ at page 594. An examination of 
the numerous citations indicate that it has been frequently cited by the 
Supreme Court of Oklahoma and also in Volume 8 of the Oklahoma Crim- 
inal Reports ‘‘Cr’’ at page 664 and in the corresponding report of this case 
shag Ag) ga la ee 


Citations of this statute have been traced, from its inception (Laws 
1907-8) as effected by subsequent acts of the legislature including inter- 
pretations by the state and federal courts, so as to appear under the 
appropriate section in the Compiled Statutes of 1921. 


A reference to this section will also be found in Volume 235 of the 
Official Edition of the United States Supreme Court Reports ‘‘US’’ at 
pages 468 and 478, Volume 59 of the Lawyers’ Edition ‘‘LE’’ at page 318 
and 322, and Volume 35 of the Supreme Court Reporter ‘‘SC”’ at pages 
173 and 179. A citation in the lower federal courts as reported in Volume 
217 Federal Reporter ‘‘F’’ at page 357 is also included. 


The method of treatment in all sections is essentially the same. 
Whenever any clause, article, paragraph, section, division or chapter has 
been amended, revised, renumbered, repealed, re-enacted, superseded or 
modified in any way since the adoption of the Compiled Statutes in 1921, 
this information is immediately available through this service. In group~ 
ing the citations, those indicating legislative action are given first, follewed 
by citations in the Oklahoma and Federal courts. 
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ILLUSTRATIVE CASE 


(Shepard’s Classified Topical Index) 


As 4 means of illustration, let us suppose that one of your clients owned a 
large wooden building which has been partly erected on and upon a highway laid 
out and dedicated to public use, in fact used by the public for a period of over 21 
years excepting that portion occupied by the house since its erection. The question 
arises, can title be acquired against the public by adverse possession ? ; 

The title, sub-title, division and section number lines grouped at the beginning 
of each title should first be examined to locate the appropriate section number. 
Following these groups, all Pennsylvania cases are distributed under the appro- 
priate section number lines. Turning to pages 24 and 25 (See specimen pages, 
supra) under the title— 

ADVERSE POSSESSION— 


in bold face type we find the following sub-titles— 

NATURE AND REQUISITES 

OPERATION AND EFFECT 

PLEADING, EVIDENCE, TRIAL AND 

REVIEW 
These sub-titles which appear in heavy face type show the character of the cases 
included under this title. 9 
It is quite obvious that the first division line “NATURE AND REQUISITES,” 

is the appropriate sub-title under which you will find Pennsylvania cases in point 
with the above state of facts. We now find that cases under this sub-title line are 
sub-divided into seven groups— 


Acquisition of Rights by Prescription 
Actual Possession 

Visible and Notorious Possession 
Distinct and Exclusive Possession 
Duration and Continuity of Possession 
Hostile Character of Possession 
Payment of Taxes 


indicating the various legal propositions digested under this title. The first division 
line “Acquisition of Rights by Prescription” applies to the state of facts under 
consideration above. 

In order to facilitate the search for the specific point of law desired, the cases 
under the division lines are further divided into groups of cases preceded by a 
section number and section line. An examination of the section lines under the 
division line “Acquisition of Rights by Prescription” indicates that the following 
section lines are most pertinent to the question in hand— 

§5 Property Subject to Prescription 
§8 —Property Dedicated to or Acquired 
for Public Use 
5 This section number conforms to the key number of the American Digest 
ystem. 

A dash appearing immediately before a section number line indicates that this 
line is to be read in connection with the last preceding line without such dash. 

Having obtained the appropriate section number line turn to this same section 
number line on page 25 (See specimen page, supra). Under some of the titles it is 
possible to even further divide the section number lines and such subsidiary section 
number lines are designated by a figure in parenthesis, thus— 

(2) Highways and Turnpikes 

There are seven Pennsylvania cases under the title, sub-title, division, section 
and subsidiary section number lines above illustrated, namely; 101 Pa 27; 118 Pa 344, 
12 At 424; 222 Pa 634, 72 At 282; 255 Pa 560, 100 At 454; 263 Pa 294, 106 At 724; 
2 Sadler 367, 6 At 266 and 36 SC 418. In these decisions the Pennsylvania Courts 
hold that no one can acquire title to a portion of a highway by any length of 
adverse use. 

It is to be observed that additional cases appear under this same section 
number line and the subsidiary section number lines (1) and (4). 

All Pennsylvania cases’ subsequent to the bound volume will be found under 
the same title, section and subsidiary section number lines in the latest issue of the 
cumulative supplement. 

Pennsylvania cases thus found should be checked up through the citation 
sections of Shepard’s Pennsylvania Citations. This wiil not only give you their 
exact legal status, but will also frequently direct you to other citing cases that are 
pertinent to your problem, though not classified under the title you have been 
investigating. 


508 


Adoption. 


CLASSIFIED TOPICAL INDEX 


ADOPTION—(Continued) 
$21 Inheritance by Adopted Children 
88 Pa 346 
89 Pa 358 
299, 19 At 82 
81, 62 At 253 
219 Pa 440, 6 68 At 1038 
599, 69 At 74 
fee 84 At 772 
250 Pa 1 79, 95 At 419 
504, 113 At 691 


C3 

$23 Inheritance through popted Children 
250 Pa 179, 95 At 419 

§24 Effect of Adoption on Property Rights 
of Surviving Husband or Wife 
238 Pa 313, 86 At’ 207 


ADULTERATION— 

84 Nature and Elements of Offenses 
131 Pa 118; 18 At 938 
202 Pa eh 51 At 594 
4°SC 301 
18 SC 414 

§7 Penalties and Actions Therefor, 
185 Pa 376, 39 At 1052 


ADULTERY— 


§1 Nature and Blements of Offenses 
BA IBY Aleys 


dey: 6 
54 Pa 209 
§5 Preliminary Proceedings in Prosecution 
135 Pa 221, 19 At 943 
1 Grant 218 
§6 Indictment or Information 
$7 —Requisites and Sufficiency 
4 SR 449 
83 Pa 68 
124 Pa 536, 17 At 26 
3 Sadler 474, 7 At 194 
§8 mee ae Proof and Variance 


146 
§9 Evidence 


§14 maa ne and Sufficiency 
135 Pa 221, 19 At 943 
36 SC 146 

$15 Trial and Review 
36 SC 146 


ADVERSE POSSESSION— 

NATURE AND REQUISITES 
Acquisition of Rights by Prescription 
Nature and Grounds of Prescription 
“What Law Governs 


§3.Constitutional and Statutory Prov- 
visions 

§4 Against Whom Prescription May Be i 
Claimed 


$5 Property Subject to Prescription 
§6 —Rights and Interests of Private 
Individuals 
$7 —Public Property 
§8 —-Property Dedicated to or Acquired 
for Public Use 
§9 —Property Held by Municipalities for 
Other Than Public Use 
$10 Persons Entitled to Claim by Pres- 
cription 
§11 Intent to Acquire Title or Right 
812 Necessity of Claim or Color of Title 
$813 Character and Hlements of Adverse 
Possession 
Actual Possession 
4 Necessity 
5 Entry on Land 
6 Acts of Ownership 
7 Use and Occupation 
8 Residence 
9, Inclosure - 
ie Improvements 
21 Cultivation 
2 Pasturage 
$23: Cutting Timber 
(Continued) 


ADVERSE POSSESSION—(Continued) 


§24 Occasional or Temporary Use or ~ 


Occupation 

§25 Possession of Agent, Tenant or 
Vendee 

§26 Lawful Possession 

§27 Hvidence ‘ 

Visible and Notorious Possession 

§28 Necessity 

§29 Open and Visible Character of 
Possession 

§30 Notoriety of Possession 

§31 Knowledge of or Notice to Former 
Owner 

§32 Filing or Recording Notice 

§83 Evidence 

Distinet and Exclusive Possession 

§34 Necessity 

§385 Possession Distinct from That of 
Others 

$36 Possession Exclusive of Others 

837 Possession Exclusive of Former Owner 

§38 Evidence: 


Duration and Continuity of Possession 

Time Heguinite for Acquisition of 
Rights 

—In General 

—Under Claim or Color of Title 


§42 Beginning of Adverse Possession 

§43 Tacking Successive Possessions 

$44 Continuity 

$45 CEerone en of Statute of Limita- 
7 ions 

§46 Interruption of Possession 

§47 —By Former Owner 

as —By Third Persons 


§49 —By Public 
84944 Payment of Taxes by Owner 


§50 Recognition of Title of Former Owner 
§51 Adjudication as to Title or Right 
§52 Purchase of Outstanding Title or 

/ Claim 
§53 Abandonment 
§54 Completion of Period 


§535 Disability or Death of Former Owner 
§56 Extension of Period 
§57 Evidence 
Hostile Character of Possession 
§58. Necessity 
859 Possession Consistent with That ‘of 


Another and Possession Becoming 
Adverse after Amicable Entry 
0 —In General 
—By Persons in Fiduciary Relations 
2+-—By or against Heirs, Devisees or 
. Surviving Husband or Wife or 
Their Grantees 
—By Vendor or Purchaser 
—By Donor or:Donee or Bailor or 
Bailee 
Entry and Possession by Mistake 
Extension of Possession to Boundar-: 
ies or Fence 
Adverse Entry : 
Necessity of Claim or Color of ‘Title 
pee and Sufficiency of ‘Title or 
alm 


$70 —In General 

§71 —Validity and Sufficiency of Instru- 
ments 

§72 —Bonds and Contracts to Convey 

§73 —Patents, Grants, Certificates, Sur- 

. veys and Plats 

§74 —Judgments and Execution and Ju- 
dicial Sales 

$75 —Partition 

§76 —Mortgages and Mortgage Fore- 
closures 

§77 —Administrators’ and Guardians’ 
Sales and Deeds 

§78 —Descent and Devise 

§79 —Tax Sales and Tax Deeds 

$80 —Description of Property 

§81 —Persons Executing - Instruments. 

§82 —Record of Instruments. 

§83 Possession under Conflicting Titles 

§84 Good Faith and Diligence. ~ 

§85 Evidence 

Payment of Taxes 
(Continued). 
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(See Illustrative Case, infra) 
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Adv. Poss. ‘CLASSIFIED TOPICAL INDEX 

[ADVERSE POSSESSION—(Continued) | ADVERSE POSSESSION—(Continued) 
88 Necessity i ' : 41 Pa 269 

‘387 Statutory Provisions 46 Pa 67 

#88 Act of Ownership 3 58 Pa 253 

g89 Condition of Acquiring Title or Right 59 Pa 297 

§90 Property Assessed 66 Pa 222 

§91 Color of Title LOI Pareles 

§92 Persons Making Payment 118 Pa 115, 12 At 292 
§93 Duration and Continuity of Payment 118 Pa 344, 12 At 424 
894 Sufficiency of Payment 138 Pa 91, 20 At 940 
§95 Evidence 142 Pa 96, 21 At 796 


OPERATION AND EFFECT 
Extent of Possession 
§96 Property in Actual Possession. 
§97 Possession without Claim of Right or 
Color of Title - v 
§98 Possession unaer Claim of Right 
without Color of Title 
§99 Possession under Color of Title 
§100 —Constructive Possession 
§101 —Relation to Bach Other of Differ- 
ent Premises or Parts of Same 
_, _Premises 
§102 —Sale or Lease of Part of Property 
? .-_or Subdivision Thereof “ 
§103 —Mixed Possession under Hostile 
== Titles or Conflicting Grants or 
Surveys 
Title or Right Acquired 
§104 Presumption of Grant 
8105 Rights and Liabilities of Occupants 
106 Nature and Extent of Title or Right 
107 Amount of Land ‘ 
108 Establishment of Boundaries , 
foo Abandonment or Forfeiture of Title 
- after Acquisition 
PLEADING, EVIDENCE, TRIAL AND 
REVIEW cc 
$110 Pleading Possession ; 
Pleading Title or Right 
Presumptions and Burden of Proof 
Admissibility of Evidence 
Weight and Sufficiency of Evidence 
Questions for Jury : 
Instructions __ 
117 Verdict and Findings 


ADVERSE POSSESSION— 
§1 oe unas of Prescription’ 


4 SR 302 
6 SR 21 
@ SR 129, 
10 SR 334 


115, 12 At 292 
344, 12 At 424 
138 Pa 91, 20 At 940 
142 Pa 96, 21 At 796 
157 Pa 246, 27 At 721 
2 Sadler 367, 6 At 266 
nst Whom Prescription May Be 
Claimed ~- a 


§4 Agai 


" 
‘16 Pa 79 
{16 Pa 512° 
_.-30 Pa 455 
(Continued) 


(See Illustrative Ca 


s 


: 2 Sadler 367, 6 At 266 
§5 Property Subject to Prescription 
§6 —Rights and Interests of Privata 
3 Individuals 
37 Pa 427 
53 Pa 284 
59 Pa 297 
160 Pa 483, 28 At 853 
162 Pa 114, 29 At 402. 
172 Pa 331, 34 At 52 
69 SC 286 
§7 +-Public Property , 
aS In General 
Y 2838 


3 
Y 402 

Y 403 

SR 173 
Public Lands 
Y 283 


) 


wo 


nt 
. Lael 
ATi CO C9 to CO AICO CO Cow 


222 
MSA are onl or Aeee Oe 
138 Pa 91, 20 At 940 
142 Pa 96, 21 At 796 
(3) Public Lands Granted to Indl- 


| §& —Property Dedicated to or Acquired 
for Public Use, 
(1) In General 
41 Pa 269 
58 Pa 253 : 
229 Pa 251, 78 At 133 
257 Pa 451, 101 At 755 
(2) Highways and Turnpikes 
LOSE Aeon 
‘118 Pa 344, 12 At 424 
222) Pa 634, 72 At 282 . 
255 Pa 560, 100 At 454 
263 Pa 294, 106 At 724 
2 Sadler 367, 6 At 266 
- 86 SC 418 
(4) Railroad Property 
228 Pa 487, 77 At 811 
232 Pa 76,8) At is2 
241 Pa 172, 88 At 417 
251 Horr et 96 At 830 


Held by Municipalities for 
ape Public Use 


79 
_ 66 222 
§10 Persons Entitled to Claim by Pre- 
scription 
165 Pa 350 
1157 Pa 246, 27 At 721, 
_,- 216 Pa 309, 65 At 669 
(Continued) 
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METHOD OF FINDING THE LAW WITH THE AID OF THE 
INDEX, CASES, ANNOTATIONS AND EXTRA-ANNO- 
TATIONS OF ENGLISH RULING CASES REPRINTED 
HEREIN. 


(Q.) May an action be maintained for libel which could not have 
been maintained had the words been spoken? 

METHOD: To learn whether there is any difference between a 
libel or a slander, turn to the title ‘“Defamation” in the index (page 
513). On running through the index lines we come to a line (page 
514) reading: “Libel and slander, distinction between, IX. 1, 9, 14, 
15.” The Roman numerals refer to the volume of English Ruling 
Cases, and the Arabic numerals to the pages. Looking on page 1, of 
vol. 9 (page 517) we find the rule stated: “An action may be main- 
tained for words written for which an action could not be maintained 
if they were merely spoken.” ‘This rule is supported by the leading 
case of Thorley v. Lord Kerry, reprinted therewith. The other refer- 
ences found in the index are to pages in this case and in the annotations 
appended, to which the distinction between libel and slander is dis- 
cussed. 


(Q.) Is the doctrine of the reported case received as good law in the 
United States? 


Turn to the “American Notes” appended to the reported case (page 
529), where we learn that its doctrine has been adopted in leading 
textbooks and that, though sometimes criticized, it has been generally 
adhered to in this country. Further proof of this may be obtained by 
turning to the “Notes on English Ruling Cases” (the extra-annota- 
tions), for the case of Thorley v. Lord Kerry (see page 532), and 
reviewing the matter under the catchline—‘“words libelous but not 
slanderous.” 


(Q.) What slanders are actionable without proof of special damage? 


An examination of the opinion in Thorley v. Lord Kerry and the 
“English Notes” thereto appended (see pages 517, 526), shows that 
slander is actionable without proof of special damage where it imputes 
to a person the commission of an offense punishable with imprisonment, 
or alleges that he is suffering from a contagious disease, or where it is 
calculated to injure or prejudice him in his trade, profession or business, 
or where it imputes misconduct in office to a public officer or magistrate. 


Additional problems will be found on page 534. 
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DEED — continued. 


parol ratification of, VIII. 632. 
partner, by, VIII. 632. 
power of attorney to execute must be by deed, VIII. 622, 629, 630. 
production of, VIII. 712, 725—728. 

by person not party when ordered, IX. 560, 568. 
ratification of unauthorised execution of, by, agent, VIII. 633. 
recitals in, II, 739; XIV. 755. 
registration, effect of non-, in another country, VIII. 653, 659. 
repugnant words must yield to the purpose of the grant, XIV. 802, 
retaining, custody of, VIII. 576, 580. 
seal to, VIII. 622, 629, 630, 634. 
title deeds, VIII. 660—711. See Title Deeds. 
upheld if possible, XIV. 802. 


DEFAMATION. IX. 1—195. 


adulteration, accusation of, IX. 13. 
agent, liability for, IX. 27. 
apology by newspaper where libel inserted without malice or gross negli- 
gence, IX. 80. 
barrister, of, IX. 12. 
blasphemous, obscene, or seditious publications excluded from benefit of 
Lord Campbell’s Act, IX. 191. 
American rule, VII. 727. 
privilege of, as to words uttered as advocate, VII. 714, 727. 
Campbell’s (Lord) Act, 1843, IX. 190. 
character of employee or servant, statements as to, privileged, IX. 78, 81. 
aie 
cheating, imputation of, IX. 13. 
clergyman, of, IX. 12. 
comment, fair and bona fide, IX. 80. 
communications affecting Government officials privileged, IX. 74. 
made in pursuance of a duty, IX. 55, 65, 75. 
of self-protection, IX. 75, 76. 
contagious disease, imputing, IX. J1. 
corporation liable for, XVI. 757. 
councillor, of, IX. 13. 
criminal proceedings for, IX. 185—195. 
curate, correspondence by, as to character of parishioner, IX. 77. 
damages, punitive, in America for malicious libel, KXV. 85. 
deceased person, defaming memory of, where prosecution lies for, IX. 191. 
defence and justification of, IX. 98—116. 
truth, when a, in America, IX. 195. 
discharge of servant or employee, statement as to grounds of, privileged, 
IX. 81. 
discovery as to extent of circulation of newspaper containing libel, IX. 547. 
dishonesty, imputing, IX. 13. 
drunkenness, imputing, IX. 13. 
duty, communication in discharge of social or moral, privileged, IX. 80, 81. 
editor, proprietor of newspaper not entitled to compensation from, IX. 37, 
forgery, charge of, IX. 11. 
“oreater the truth, the greater the libel,” IX. 193. 
ignorance of contents of newspaper, when a defence, IX. 32, 35. 
immoral overture, IX. 192. 
“innocent disseminator ” of libel, IX. 16. 
innuendo, judge’s province to decide whether capable of meaning aa- 
signed, IX. 117, 123, 126, 127. 
instances of privilege, America, in, IX. 82. 
defamatory expression in America, IX. 15. 
interrogating defendant, IX. 95. 
as to writing libel, IX. 550. 
Judge, province of, and jury on action for, IX. 116, 117, 123, 127, 128. 
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DEFAMATION — continued. 


jury, province of, on action for, IX. 116, 117, 123, 128. 
justification of, IX. 98—116. 
particular instances, defendant must give, IX. 98. 
pleas of, examples of, IX. 113—115, 
whole plea must be proved, LX. 112. 
libel and slander, distinction between, IX. 1, 9, 10, 14, 15. 
or no libel, question for jury when, IX. 143. 
Libel Law Amendment Act, 1888, IX. 37, 73, 74, 94, 192. 
libellous comment on Police Court proceedings King’s Bench Division no 
power to attach for, XV. 1388. 
loss of custom, owing to, special damage, VIII. 400. 
malice in case of, IX. 67, 72, 78, 84, 85. 
master’s liability for act of servant, XVII. 273. 
meetings, of public, bona fide reports in newspapers, privileged, IX. 74. 
member of Parliament, imputing insincerity to, not per se actionable, 
IX, 12. 
newspaper, effect on law of libel, IX. 195. 
proof of some one having read libel, IX. 38. 
proprietor of, liable for all defamatory matter contained in it, IX. 37. 
protected where libel published without malice or gross negligence. 
IX. 80. 
reports in, of public meetings privileged, IX. 74. 
newsvendor, when liable for libel contained in paper, IX. 16, 34, 35, 36, 
37, 38. 
parliamentary agent, charge of bribery by, not privileged, IX. 79. 
particulars, actual words must be set out in, or in pleadings, IX. 87, 89 
pleadings in support of, IX. 87. 
actual words must be set out, TX. 87. 
interrogating defendant, IX. 95. 
letters, where in, all must be set out, IX. 95. 
obscene matter need not be set out. IX. 94. 
translation of defamatory matter, IX. 95. 
policyholders charging directors with fraud in circular, IX. 75. 
printer’s slip, proprietor liable for, 4. 37. 
privilege, IX. 39—$87. 
absolute, IX. 39. 
advocate, of, VII. 714, 727; IX. 51. 
American rule, VII. 727. 
communication by one officer of State officially to another, IX. 52. 
Court of Justices, proceedings in, IX. 50 
Houses of Parliament, proceedings in, IX. 50. 
Judges, of, IX. 50, 53. 
Judge decides whether occasion privileged, IX. 127. 
military court of inquiry, witness before, 1X. 39, 48. 
naval or military court, IX. 52. 
qualified privilege, IX. 55, 72—87. 
comment, fair and bona fide, IX. 80. 
duty, discharge of, gives, IX. 78, 79, 80. 
government reports, of, IX. 72. 
interest in communication, IX. 75, 76. 
malice, where, IX. 67. 
publications from registers kept in compliance with an Act of 
Parliament, IX. 72. 
reports, government, IX. 74. 
meetings, of public, IX. 74. 
newspapers, in, of judicial proceedings, IX. 73. 
of Parliamentary proceedings, IX. 74. 
witnesses, of, IX. 51. 
proof of, IX. 87, 89, 92. 
proprietor of newspaper liable for, IX. 37. 
not entitled to compensation from editor, IX. 33. 
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RULING CASES. 


DEFAMATION (Lise, anp SLANDER). 


SEcTION I. Distinction between Libel and Slander. 
Section II. Publication. 

Section III. Privilege. 

Secrion IV _ Pleadings and Evidence in Support of Action. 
SrcTion V. Defence and Justification. 

Section VI. Province of Judge and Jury. 

Section VII. Slander of Goods of Rival Trader. 

Section VIII. Slander of Title. 

Srection IX. Criminal Proceedings. 


Section I. — Distinction between Libel and Slander. 


No. 1.—THORLEY v. LORD KERRY. 
(c. P. IN ERROR FROM K. B. 1812.) 


RULE. 


AN action may be maintained for words written, for 
which an action could not be maintained if they were 
merely spoken. 


Thorley v. Lord Kerry. 
4 Taunton, 355-366 (s. c. 13 R. R. 626). 


Defamation. — Libel. — Slander. 


Written words tending to vilify a man and bring him into hatred, [855] 
contempt and ridicule, are libellous, although the same words would 
not be actionable if they had been merely spoken. 


This was a writ of error brought to reverse a judgment of the 
Court of King’s Bench. The plaintiff below declared that he was 
a good, true, honest, just, and faithful subject of the realm, and 
as such had aiways behaved, and considered himself, and until 
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2 DEFAMATION (LIBEL AND SLANDER). 


No. 1. — Thorley v. Lord Kerry, 4 Taunt. 355, 356. 


the committing of the several grievances by the defendant therein- 
after mentioned, was always reputed, esteemed, and accepted by 
and amongst all his neighbours, and other good and worthy subjects 
of this realm, to whom he was in anywise known, to be a person 
of good name, fame, and credit, to wit, in the parish of Petersham 
in the county of Surry, and also that he had not ever been guilty, 
or until the time, &c., been suspected of the offences and mis- 
conduct thereinafter mentioned to have been charged upon and 
imputed to him; or of any such offences or misconduct, by means 
of which premises he had before the committing of the several 
grievances deservedly obtained the good opinion and credit of all 
his neighbours, and other good and worthy subjects of this realm, 
to whom he was known, to wit, at Petersham: and also, that 
before and at the time of the committing of the grievances by the 
defendant below as thereinafter mentioned, the plaintiff below was 
tenant to the Right Hon. Archibald Lord Douglas of a messuage 
and premises, with the appurtenances, situate in the parish of 
Petersham, and he being desirous and intending to become a 
parishioner of the same parish, and to qualify himself to attend 
the vestry of and for such parish, as such parishioner, agreed with 
Lord Douglas to pay the taxes of and for the said house, which 
he so inhabited as tenant to Lord Douglas, and also that before 

and at the time of the committing of the grievances by the 
(* 356] defendant below in the 1st count * mentioned, the defendant 

below was the churchwarden of and for the parish of Peters- 
ham, and the plaintiff below, so being desirous and intending to 
attend such vestry of such parish as such parishioner, had there- 
upon, by his certain note in writing, given notice to the defendant 
below of his agreement with Lord Douglas, yet the defendant 
below, well knowing the premises, but greatly envying the happy 
state and condition of the plaintiff below, and contriving, and 
wickedly and maliciously intending to injure him in his said gcod 
name, fame, and credit, and to bring him into public scandal, 
infamy, and disgrace with and amongst all his neighbours, end 
other good and worthy subjects of this kingdom and to cause it to 
be suspected and believed by those neighbours and subjects, that he 
had been, and was guilty of the offences and misconduct therein- 
after mentioned to have been charged upon and imputed to him, 
and to vex, harass, and oppress him, at Petersham eforesaid, 


falsely, wickedly, and maliciously did compose and pubiish, and 
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No. 1.— Thorley v. Lord Kerry, 4 Taunt. 356, 357. 


cause and procure to be published of and concerning him, and con- 
cerning such agreement with Lord Douglas, and concerning the 
said note in writing, a certain false, scandalous, malicious, and 
defamatory libel in the form of a letter to the plaintiff below, con- 
taining, amongst other things, the false, scandalous, malicious, 
and defamatory and libellous matter following (accompanied with 
the following amongst other innuendoes), that is to say, “ My 
Lord, I conceive, as churchwarden (meaning as churchwarden of 
the parish of Petersham), I have nothing to say to any private 
agreement with Lord Douglas and yourself; your note (meaning 
the note sent to the defendant below by the plaintiff below), and 
the manner it was conveyed to me, shows your lordship still pos- 
sesses that perturbed spirit which I had hoped for your own sake, 
after the composition and publishing of the scurrilous 

address of the 26th August, * would have been at rest. I [* 357] 
had before read the virulent, disrespectful, and ungentle- 

manlike letters to the Rev. Mr. Marsham: I sincerely pity the 
man (meaning the plaintiff below) that can so far forget what is 
due, not only to himself, but to others, who, under the cloak of 
religious and spiritual reform, hypocritically, and with the grossest 
impurity, deals out his malice, uncharitableness, and falsehoods. 
N. B. It was my intention never to have held or had communica- 
tion with a writer of anonymous letters, (meaning that the plaintiff 
below, was a writer of anonymous letters), but it appears I cannot 
now avoid it” (thereby meaning that the plaintiff below had been 
and was guilty of hypocrisy and dishonourable conduct). There 
were other counts setting out parts only of the same letter: and 
the plaintiff below concluded by averring that by means of the 
committing of the grievances by the defendant below, the plaintiff 
below had been and was greatly injured in his good name, fame, 
and credit, and brought into public scandal, infamy, and disgrace, 
with and amongst all his neighbours and other good and worthy sub- 
jects of this realm, insomuch that divers of those neighbours and 
subjects, to whom the innocence, candour, truth, integrity, reverence 
and respect of the religion of the plaintiff below was unknown, 
had, on occasion of the committing of the said several grievances 
by the defendant below, from thence hitherto suspected and _ be- 
lieved, and still did suspect and believe the plaintiff below to have 
been guilty of the offences and improper conduct imputed to him 


as aforesaid, and to have been, ue still to be guilty of hypocrisy, 
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malice, uncharitableness, and falsehood; and had, by reason of 
the committing of the several grievances by the defendant below, 
from thence hitherto, and still did refuse to have any acquaint 
ance, intercourse, or discourse with the plaintiff below, as they 
were before used and accustomed to have, and otherwise would 

have had. And the plaintiff below had been and was by 
[* 358] means of the premises * otherwise greatly injured, to wit, 

in the parish of Petersham, to his damage of £2000. Upon 
not guilty pleaded, the cause was tried at the Surry spring assizes, 
1809, when the writing of the letter by the defendant was proved, 
and that he delivered it unsealed to a servant to carry, who opened 
and read it: a verdict was found for the plaintiff with £20 
damages, and judgment passed for the plaintiff without argument 
in the Court below. The plaintiff in error assigned the general 
errors. 

Barnewall for the plaintiff, in error, in Trinity term, 1811, argued, 
that there were no words in this case, for which, if spoken, the 
action would be maintainable, and he denied that that there was 
any solid ground, either in authority or principle, for the distinc- 
tion supposed to have prevailed in some cases, that certain words 
are actionable when written, which are not actionable when 
spoken. He contended that all actionable words were reducible to 
three classes: 1. where they impute a punishable crime; 2. where 
they impute an infectious disorder; 3. where they tend to injure 
a person in his office, trade, or profession, or tend to his disheri- 
son, or produce special pecuniary damages. 1 Ro. Ab., Action 
sur case pur parols, passim; Co. Dig., Action upon the Case for 
Defamation, passim. And these words do not come within either 
of those classes. Neither of those books recognize the distinction 
between written and unwritten slander. All the older cases treat 
them on the same footing. Brook v. Watson, Cro. El. 403. “He 
is a false knave and keepeth a false debt-book, for he chargeth me 
with the receipt of a piece of velvet, which is false.” The words 
were held not to be actionable, and no such distinction was there 
taken. So, Boughton v. Bishop of Coventry and Lichfield, Ander- 
son, 119. The words, “he is a vermin in the commonwealth, a 

false and corrupt man, an hypocrite in the church of God, a 
[* 359] false brother amongst us,” were held not actionable. * There 
is also a material distinction which has been overlooked 
in all the cases, between those words which, tending to irritate 
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and vilify, are indictable because they conduce to a breach of 
the peace, and those which are of themselves actionable, the 
latter class being by no means so extensive as the former. Comyn, 
in his Dig., Libel, A. 3, when he cites Fitzgibb. 121, 253, that 
it is a libel if he publishes in writing, though in words not 
actionable, is considering this matter wholly in a criminal point 
of view. The last-mentioned distinction must necessarily exist, 
because the ground of action is the amount of the civil injury 
sustained by the plaintiff, not the immorality of the act of the 
defendant. In the case of King v. Lake, indeed, Hardr. 470, 
which was an action for words in an answer to a petition pre- 
ferred by the plaintiff to the House of Commons against the de- 
fendant, HALE, C. B., held, that although general words spoken 
once, without writing or publishing them, would not be action- 
able, yet there, they being writ and published, which contains 
more malice than if they had been once spoken, they were 
actionable. And the Court being all of that opinion, judgment 
was given pro querente nisi causa, &c. But in that case, this 
ground was unnecessary to support the decision, for the words 
imputed violence, seditious language, illegal assertions, inepti- 
tudes, imperfections, gross ignerances, absurdities, and solecisms, 
and were laid to be spoken to the plaintiff’s damage in his good 
name and credit. and profession as a barrister-at-law. And in 
2 Vent. 28, another action was brought within five years after, 
between the same parties for a letter written by the same defendant 
to the Countess of Lincoln, damnifying the plaintiff in his pro- 
fession of a barrister: but although VauGcnan, C. J., contrary 
to WyLD, TYRRELL, and ARCHER, JJ., held that the action lay 
not, the Court did not at all advert to the distinction between 
written and unwritten slander, in support of their judg- 

ment. *The distinction was indeed noticed in Harman [* 360] 
v. Delany, Fitzg. 254, but the same case is reported by 

Strange, Vol. II., 898, who was of counsel in the cause, and who 
puts it merely on the ground of its being spoken of the plaintiff in 
his profession. In Onslow v. Horne, 3 Wils. 186, it is held that 
even words imputing a crime are not actionable unless the punish- 
ment be infamous. Savile v. Jardine, 2 H. Bl. 531 (3 R. R. 502), 
it was held that the word “ swindler” when spoken was not action- 
able, and the distinction was there, indeed, assumed, and the case is 
thereupon argued to be reconcilable with J’Anson v. Stwart (post, 
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p. 98), 1T. R. 748 (1 R. R. 392), where the same word written was 
held actionable; but in the latter case is an znnuendo, that the de- 
fendant intended an obtaining money under false pretences, which 
incurs an infamous punishment, and is therefore clearly action- 
able, without recurring to the support of this disputed distinction. 
In the precedents in Rast. 12, 13, Robins. Ent. 72, the words are 
not stated asa libel: it seems the distinction was unknown. In 
Crop v. Tilney, 3 Salk. 226, the words were certainly seditious, 
if not treasonable. The reason assigned, that the printing or writ- 
ing indicates a greater degree of malice than mere speaking, is a 
bad one; for it is not the object of an action at law to punish 
moral turpitude, but to compensate a civil injury: the compensa- 
tion must be proportionate to the measure of the damage sustained ; 
but it cannot be said that publication of written slander is in all 
cases attended with a greater damage than spoken slander, for if 
a defendant speaks words to an hundred persons assembled, he 
disseminates the slander and increases the damage an hundredfold 
as much as if he only wrote it in a letter to one. 
Dampier, in affirmance of the judgment. This action is main- 
tainable, first, because the plaintiff is a peer of the 
[* 361] realm: and many things are actionable when spoken *of 
a peer, which are not actionable if spoken of a private per- 
son; asin the Marquis of Dorchester’s case, Mich. 24 Car. II. B. 
R., Bull. N. P. 4. “He is no more to be valued than that dog 
that lies there.” So in the case of the Harl of Peterborough v. 
Stanton, ibid. “The Earl of Peterborough is of no esteem in this 
country; no man of reputation has any esteem for him; no man 
will trust him for two-pence; no man values him in the country; 
I value him no more than the dirt under my feet.” It does not 
appear that either of these was an action of scandalum magnatum. 
The case of the Harl of Peterborough v. Williams, Comb. 438, 
2 Sho. 505, is indeed there said to be scandalum magnatum. 
The principle on which actions may be sustained for words is 
rather narrowly laid down in the argument for the plaintiff in 
error, when the causes of action are said to be only crime, pecu- 
niary damage, and infectious disease. The gist of the last is that 
the imputation deprives the plaintiff of society. But what can 
more deprive a man of society than this imputation of being one 
“who, under the cloak of religion and spiritual reform, hypocriti- 


cally and with the grossest impurity deals out his malice, unchar- 
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itableness, and falsehoods”? If this is not a leprosy of the mind 
as much to be shunned as that of the body, the loss of society is 
not much to be regretted. If Zake’s case had gone upon his loss 
as a barrister, there would have been no room for all the discus- 
sion that took place; and especially HaLz’s judgment, taking 
the distinction between speaking and writing. [HEzaru, J. It 
appears by Skyn. 124, that the judgment in the case of King v. 
Lake was affirmed in error.] Austin v. Culpepper, S. C. 2 Sho. 
313. The same distinction is taken in Shower, 314, though it is 
not taken in Skynner, where the libel imputed perjury, and was 
therefore clearly actionable. 1 Ford, MS. 49, the case of Harman 
v. Delany is reported more fully than in the printed report ; 

and it is there * said that it was so agreed by the Court. [* 362] 
Bradley v. Methuen, 2 Ford, 78 & 9. It there appears 

that Lord HARDWICKE recognized the distinction, though it was 
not absolutely necessary to the judgment, which there passed for 
the plaintiff. There is another principle upon which the action 
for slander is to be maintained beyond that of penalty and punish- 
ment, viz., of disgrace and discredit; and whether that be pro- 
duced by writing, or by words, if it is punishable by indictment 
as tending to a breach of the peace, it is also the subject of a civil 
action, which may be brought to recover a compensation, for the 
injury the plaintiff sustains by being deprived of society, as for a 
temporal damage. Villars v. Monsey, 2 Wils. 403. Batuourst, J., 
held that writing and publishing anything of a man that renders 
him ridiculous, is a libel, and actionable; and fully recognized the 
distinction between written and spoken slander. This case con- 
tinues the chain from the time of Hatz, C. B., 1670, to the time 
of Witmott, C. J., within living memory. Bell v. Stone, 1 Bos. 
& P. 331(4 R. R. 820). The Court, in the absence of Eyre, C. J., 
clearly held that written words of contumely were actionable. 
[MacponaLp, ©. B. “ Villain” was the word there.] This brings 
us down to Kaye v. Bayley,’ where the amount of damages made 
the question of importance, and it was thrice fully argued If 
this series of 150 years decisions (and it was a very learned per- 
son, Le Blanc, then Sergeant, who refused to argue the point in 
Bell v. Stone) will not suffice to warrant the opinion that an action 
will lie in such case, there is no reliance to be placed on authority. 


1 One of the parties in that case having died pending the writ of error, no judg 
ment ever was given. 523 
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If words imputing a dereliction of every duty of imperfect obli- 
gation cannot be made the subject of an action, the law of libel 
very imperfectly guards society. 
{* 363] *Barnewall in reply. The Court will not be disposed to 
extend the principle laid down in all the books, limiting 
the cases in which words are actionable. In1 Ro. Ab., Case for 
Siander, and Co. Dig., Action on the Case for Defamation, the 
written and spoken slander are treated of under one title; and in 
the older entries there is no difference made in the declarations 
between written and unwritten slander, except using the word 
“spoken” instead of “ written.” In Villars v. Monsey the words 
imputed an infectious disorder. In Harman v. Delany the words 
were spoken of the plaintiff in his trade as a gunsmith. Dkr GREY, 
C. J., in Wils. 187, says that to impute to any man the mere 
defect or want of moral virtue, moral duties, or obligations which 
render a man obnoxious to mankind, is not actionable. The case 
in Anderson is in point, that the words here used are not action- 
able. The injury consists in the evil done to the plaintiff in the 
minds of others; and if the words, when spoken, be not an injury, 
they cannot be when written. To hold otherwise would be to 
make the immorality, and not the damage, the ground of action. 
Cur. adv. vult. 


MANSFIELD, C. J., on this day delivered the opinion of the 
Court. 

This is a writ of error, brought to reverse a judgment of the 
Court of King’s Bench, in which there was no argument. It was 
an action on a libel published in a letter which the bearer of the 
letter happened to open. The declaration has certainly some 
very curious recitals. It recites that the plaintiff was tenant to 
Archibald Lord Douglas of a messuage in Petersham; that being 
desirous to become a parishioner and to attend the vestry, he 
agreed to pay the taxes of the said house; that the plaintiff in 
error was churchwarden, and that the defendant in error gave him 

notice of his agreement with Lord Douglas; and that the 
{* 364] plaintiff in error, intending * to have it believed that the 
said earl was guilty of the offences and misconducts there- 
inafter mentioned (offences there are none, misconduct there may 
be), wrote the letter to the said earl which is set forth in the 
pleadings. There is no doubt ee was a libel, for which the 
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plaintiff in error might have been indicted and punished; because, 
though the words impute no punishable crimes, they contain that 
sort of imputation which is calculated to vilify a man, and bring 
him, as the books say, into hatred, contempt, and ridicule; for 
all words of that description an indictment lies; and I should 
have thought that the peace and good name of individuals was 
sufficiently guarded by the terror of this criminal proceeding in 
such cases. The words, if merely spoken, would not be of them- 
selves sufficient to support an action. But the question now is, 
whether an action will lie for these words so written, notwith- 
standing that such an action would not le for them if spoken; 
and I am very sorry it was not discussed in the Court of King’s 
Bench, that we might have had the opinion of all the twelve 
Judges on the point, whether there be any distinction as to the 
right of action between written and parol scandal, for myself, 
after having heard it extremely well argued, and especially, in 
this case, by Mr. Barnewall, I cannot, upon principle, make any 
difference between words written and words spoken, as to the 
right which arises on them of bringing an action. For the plain- 
tiff in error it has been truly urged, that in the old books and 
abridgments no distinction is taken between words written and 
spoken. But the distinction has been made between written 


and spoken slander as far back as Charles the Second’s time, and the 
difference has been recognized by the Courts for at least a century 


back. It does not appear to me that the rights of parties toa 
good character are insufficiently defended by the criminal remedies 
which the law gives, and the law gives a very ample field 

for retribution by action for * words spoken in the cases of [* 365] 
special damage, of words spoken of a man in his trade or 

profession, of a man in office, of a magistrate or officer; for all 
these an action lies. But for mere general abuse spoken no action 
lies. In the arguments both of the judges and counsel, in almost 
all the cases in which the question has been, whether what is con- 
tained in a writing is the subject of an action or not, it has been 
considered whether the words, if spoken, would maintain an 
action. It is curious that they have also adverted to the ques- 
tion, whether it tends to produce a breach of the peace: but that 
is wholly irrelevant, and is ne ground for recovering damages. 
So it has been argued that writing shows more deliberate malig- 
nity; but the same answer eyuert that the action is not main- 
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tainable upon the ground of the malignity, but for the damage 
sustained. So it is argued that written scandal is more generally 
diffused than words spoken, and is therefore actionable; but an 
assertion made in a public place, as upon the Royal Exchange, 
concerning a merchant in London, may be much more extensively 
diffused than a few printed papers dispersed, or a private letter. 
It is true that a newspaper may be very generally read, but that is 
all casual. These are the arguments which prevail on my mind 
to repudiate the distinction between written and spoken scandal; 
but that distinction has been established by some of the greatest 
names known to the law, Lord Harpwicke, Hats, I believe, 
Hott, C. J., and others. Lord Harpwickg, C. J., especially, has 
laid it down that an action for a libel may be brought on words 
written, when the words, if spoken, would not sustain it. Co, 
Dig. tit. Libel, referring to the case in Fitzg. 122, 253, says, 
there is a distinction between written and spoken scandal, by his 
putting it down there as he does, as being the law, without mak- 
ing any query or doubt upon it, we are led to suppose that 
[* 366] he was of *the same opinion. Ido not now recapitulate 
the cases; but we cannot, in opposition to them, venture 
to lay down at this day, that no action can be maintained for any 
words written, for which an action could not be maintained if 
they were spoken: upon these grounds we think the judgment of 
the Court of King’s Bench must be affirmed. The purpose of this 
action is to recover a compensation for some damage supposed te 
be sustained by the plaintiff by reason of the libel. The tendency 
of the libel to provoke a breach of the peace, or the degree of 
malignity which actuates the writer, has nothing to do with the 
question. If the matter were for the first time to be decided at 
this day, I should have no hesitation in saying that no action 
could be maintained for written scandal which could not be main- 
tained for the words if they had been spoken. 
Judgment afirmed. 


ENGLISH NOTES. 


¥n addition to the fact that libel is more permanent than slander, 
and that libel is also a criminal offence, the chief difference between 
the two species of defamation is that slander, as a rule, requires proof 
of special damage, whereas libel does not. See Damages, 8 R. C. 
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Some slanders are however actionable per se, that is, without proof of 
special damage. For instance, accusing a person of a criminal offence 
is actionable per se. The offence imputed must be one which is pun- 
ishable with imprisonment and not merely with fine. It is not 
further necessary that the offence should be indictable. It may be 
capable of being dealt with in a Court of Summary Jurisdiction. 
Webb v. Beavan (1883), 11 Q. B. D. 609, 52 L. J. Q. B. 544, 49 L. T. 
201. 

Charging aperson with the commission of forgery, Baal v. Baggerley 
(1632), Cro. Car. 326; Jones v. Herne (K. B. 1759), 2 Wils. 87; or of 
burglary, Somers v. House (1694), Holt, 39; or of murder, Button v. 
Heyward (1722), 8 Mod. 24; or of perjury, Roberts v. Camden (1807), 
9 East, 93, 9 R. R. 518; or of larceny, Tomlinson v. Brittlebank 
(1833), 4 B. & Ad. 630, 1 N. & M. 455; is a slander actionable per se. 
So is also a general accusation of crime, Tempest v. Chambers (1815), 
1 Starkie, 67; Francis v. Roose (1838),3 M.& W. 191, 1 H. & H. 36; 
Webb v. Beavan (supra). But if a word like thief, swindler, mur- 
derer, forgerer, &c., is used as a term of vulgar abuse and without 
any intention of imputing a crime, an action for slander does not lie 
without proof of special damage, or unless the word is in writing. 
Barnett v. Allen (1858), 3 H. & N. 376, 27 L. J. Ex. 412. 

Saying of a person that he is suffering from a contagious disease is 
a slander actionable per se ; for such an accusation may secure the ex- 
pulsion of the person from the society of his fellows. For instance, 
saying that A. is suffering from leprosy, Taylor v. Perkins (1607), 
Cro. Jac. 144; or from the plague, Villars v. Monsey (1769), 2 Wils. 
403; or from a venereal disease, Bloodworth v. Gray (1844), 7 M. & G. 
334, gives A. a right of suing for slander without proving any dam- 
age. Small-pox has been held not to be a contagious disease for this 
purpose. James v. [utlech (1599), 4 Co. Rep. 176. 

Saying something of a person which is calculated to injure or pre- 
judice him in his trade, profession, or business is another species of 
slander actionable per se. ‘‘ There is a distinction between that which 
is actionable in the case of offices of Honour or Credit as compared with 
the case of an office of Profit.’? Per Lord Herscnext in Alexander v. 
Jenkins (1892), 1892, 1Q. B. 797, at p. 801 (61 L. J. Q. B. 634, 66 
L. T. 391, 40 W. R. 546). ‘In offices of profit, words that impute either 
defect of understanding, of ability, or integrity, are actionable; but in 
those of credit, words that impute only want of ability are not action- 
able; as of a justice of the peace. ‘He is a Justice of the Peace. He 
is an ass, and a beetle headed Justice.’ Ratio est, because a man can- 
not help his want of ability, as he may his want of honesty; otherwise, 
when words impute dishonesty or corruption, as, ‘in this case, where 
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the office is one of credit, and the party charged with inclinations and 
principles which show that he is unfit and ought to be removed, which 
is a disgrace.” Per Curiam in How v,. Prinn (1702), 2 Salk. at 
p. 694. The judgment for the plaintiff was affirmed by the House 
of Lords’ 7,Mod.113, 1-Bro. P..C.. 97. 

To impute insincerity to a member of parliament is not actionable 
without proof of special damage. Onslow v. Horne (1771), 3 Wils. 
177, 2 W. Bl. 750. 

To accuse a beneficed clergyman of preaching false doctrine, Dr. 
Sibthorp’s Case (1628), W. Jones, 366; or of immorality, Zvansv. Gwyn 
(1844), 5 Q. B. 844; Gallwey v. Marshall (1853), 9 Ex. 299, 23 L. J. 
Ex. 78; Highmore v. Countess of Harrington (1857), 3 C. B. (N. 8.) 
142; or of misappropriation of the sacrament money, Highmore v. 
Countess of Harrington, supra, is actionable, for it is likely to procure 
the clergyman’s removal from office. But merely to accuse him of 
fraud, Pemberton vy. Colls (1847), 10 Q. B. 461, 16 L. J. Q. B. 403; 
or of intemperance, Cucks v. Starre (1633), Cro. Car. 285, is not 
actionable without proof of special damage. If a clergyman is not 
beneficed, immorality &c., imputed to him is not slander actionable per 
se. Hartley v. Herring (1798), 8 T. R. 130, 4 R. R. 614; Hopwood 
v. Thorn (1850), 8 C. B. 293, 19 L. J. C. P. 94. 

Again to say of a doctor that he is a quack, Allan v. Haton, 1 Roll. 
Abr. 54 ; or professionally ignorant, Collier v. Simpson (1831), 5 C. 
& TP. 73; or negligent in the treatment of his patients, Hdsall v. Russell 
(1843), 4 Man. & Gr. 1090, 5 Scott N. R. 801, 2 Dowl. (N. 8.) 641, 12 
L. J. C. P. 4; or unskilful, Southee v. Denny (1848),1 Ex. 196, 17 
L. J. Ex. 151, is calculated to prejudice him in his practice, and there- 
fore actionable without proof of special damage. 

So, to speak of a solicitor that he has betrayed the secrets of his 
clients, Martyn v. Burlings (1597), Cro. Eliz. 589; or cheated in his 
profession, Jenkins v. Smith (1621), Cro. Jac. 586; or that he is igno- 
rant of law, Day v. Butler (1770), 3 Wils.59; or that he has acted in an 
unprofessional way, Phillips v. Jansen (1797), 2 Esp. 624, is a slander 
actionable per se; but not an accusation of cheating persons who are 
not professionally connected with a solicitor. Doyley v. Roberts (1837), 
8 Bing. N. C. 835. 

Similarly, to accuse a barrister of ignorance of law, Bankes v. Allen, 
1 Roll. Abr. 54; or of deceiving his clients, Snag v. Gray, 1 Roll. Abr. 
57; or of giving bad advice, King v. Lake (1672), 2 Vent. 28, is action- 
able without proof of special damage. 

To accuse a justice of the peace of corruption, Caesar v. Curseny 
(1593), Cro. Eliz. 305; Beamond v. Hastings (1610), Cro. Jac. 240; 
Masham v. Bridges (1632), Cro. oe 223; or ef dishonourable or dis- 
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graceful conduct, Harper v. Beaumont (1605), Cro. Jac. 56, is action- 
able per se; but not to accuse him of mere stupidity. Bedl v. Neal 
(1662), 1 Levinz, 22. 

Unworthiness or cheating in office imputed to a clerk of a city 
eompany, Wright v. Moorhouse (1594), Cro. Eliz. 358; or to a church- 
warden, Strode v. Holmes (1651), Styles, 338, Jackson v. Adams (1855), 
2 Bing. N. C. 402 ; or to an officer of the Court of Justice, Stanley v. 
Boswell (1598), 1 Roll. Abr. 559; Moor v. Foster (1606), Cro. Jac. 65; 
or toa constable, Taylor v. Howe (1601), Cro. Eliz. 861, is actionable 
per se. 

A tradesman accused of adulteration of goods, Jesson v. Hayes 
(1636), Roll. Abr. 63: or of being in financial difficulties, Barnes v. 
Holloway (1799), 8 EF. R. 150, Whittington v. Gladwyn (1825), 5 B. & 
C. 180, 2 C. & P. 146; Brown v. Smith (1853), 13 C. B. 596, 22 L. J. 
C. P. 151; or of insolvency, Robinson v. Marchant (1845),7 Q. B. 918, 
15 L.J. Q. B. 1386; or of dishonesty in the conduct of his business, 
Thomas v. Jackson (1825), 3 Bing. 104; or of using false weights or 
measures, Griffiths v. Lewis (1846),7 Q. B. 61, 15 L. J. Q. B. 249, 
may sue for slander without proving special damages. : 

Incapacity attributed to aland agent, London v. Hastgate, 2 Roll. 
Abr. 72; or to a veterinary surgeon, Hirst v. Goodwin (1852), 3 F. & 
F. 257; or to a schoolmaster, Hume v. Marshall (1878), 42 J. P. 136; 
or to an architect, Botterill v. Whytehead (1879), 41 L. T. 588, is 
actionable per se. 

In Alexander v. Jenkins (1892), 1892, 1 Q. B. 797, 61 L. J.Q. B. 
634, 66 L. T. 391, 40 W. R. 546, the plaintiff was elected the town 
councillor of a borough. The defendant said of him, “ He is never sober, 
and is not a fit man for the Council. On the night of the election he 
was so drunk that he had to be carried bome.’”’? It was held that the 
words were not actionable, for the office was not one of profit, and the 
charge, if true, would not have resulted in his dismissal from the office. 
The result would have been different had the accusation been of mis- 
conduct in office, and not merely of unfitness for office. 

Words imputing dishonesty or malversation in a public office of trust 
are actionable per se, though the office be not of profit. Booth v. 
Arnold (C. A. 1895), 1895, 1 Q. B. 571, 64 L. J. Q. B. 443, 72 L. T. 
310, 43 W. R. 360. 

Imputation of unchastity to a woman or girl is by the Slander of 
Women Act 1891, (54 & 55 Vict. c. 51) rendered actionable per se. 


AMERICAN NOTES. 


The principal case is cited in Townshend on Slander and Libel, and its 
doctrine adopted on the ground that written words have “a greater capacity 
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for injury than is attributed to language spoken” (sect. 18). This distine- 
tion is recognized in Newell on Defamation, sect. 16, “when the words by 
being written can no longer be considered as the results of transitory passion 
or venial levity, but therein gain the shape and efficacy of a mischievous 
malignity. The act of writing is in itself an act of deliberation and the in- 
strument of a permanent mischief.” 

The principal case is cited in Tillson v. Robbins, 68 Maine, 295; 28 Am. 
Rep. 50, where it is said: “ Much which if ouly spoken might be passed by 
as idle blackguardisin, doing no discredit save to him who utters it, when in- 
vested with the dignity and malignity of print, is capable, by reason of its 
permanent character and wide dissemination, of inflicting serious injury.” 
Citing McCorkle v. Binns, 5 Binney (Penn.), 8340; 6 Am. Dec. 420; Dezter v. 
Spear, 4 Mason (U.S. Sup. Ct.), 115; Obaugh v. Finn, 4 Arkansas, 110; 37 
Am. Dec. 773; Dunn v. Winters, 2 Ilumphreys (Tennessee), 512; Clark v. 
Binney, 2 Pickering (Mass.), 113; citing the principal case, /illhouse v. Dun- 
ning, 6 Connecticut, 891; citing the principal case, Shelton v. Nance, 7 B. 
Monroe (Kentucky), 128; Mayrant v. Richardson, 1 Nott & McCord (So. 
Car.), 347; Colby v. Reynolds, 6 Vermont, 489; 27 Am. Dec. 574; Steele v. 
Southwick, 9 Johnson (New York), 214; Dole v. Lyon, 10 Johnson (New 
York), 449. 

In Colby v. Reynolds, supra, the Court said: “A distinction has long been 
known and recognized between verbal and written slander. Words, when 
committed to writing and published, are considered as libellous, which if only 
spoken, would not subject the person speaking to any action. Perhaps it is 
to be regretted that any distinction was ever made between oral and written 
slander, and if it was a new question, no distinction would now be made. 
The reasons which have been given for the distinction, have been questioned 
both by writers and Judges of eminence. It has been made, however, and 
has become a part of the law, and as such we must receive it. There can be 
no question but that a slander written and published evinces a more delib- 
erate intention to injure, is calculated more extensively to circulate the accu- 
sation and to provoke the person accused to take the means of redress into 
his own hands, and thus to commit a breach of the peace, than mere oral 
slander, which is spoken and soon forgotten. The report in circulation in re- 
lation to the defendant, while it was a mere report, was confined to the neigh- 
borhood, and could not have been very extensively known. Whereas had it 
been published, as was the slander of which the plaintiff complains, it would 
have been known to every reader of the paper, and have circulated as exten- 
sively as the paper circulated, and have excited the curiosity of many who 
never had heard of the parties before. 

“Words spoken must impute some crime so as to endanger the person to 
whom they relate, or they must impute to him something which would tend 
to exclude him from society, and lead one to avoid him. But a publica- 
tion which renders the person ridiculous merely, and exposes him to contempt, 
which tends to render his situation in society uncomfortable and irksome, 
which reflects a moral turpitude on the party and holds him up as a dishonest 
and. mischievous member of society, and describes him in a scurrilous and 
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ignominious point of view, —which tends to impair his standing in society, 
as a man of rectitude and principle, or unfit for the society and intercourse 
of honorable and honest men, is considered as a libel.” 

In a note to Clark v. Binney, supra, the reporter (apparently) observes: 
“ This distinction between written and verbal slander has not the least foun- 
dation in principle,’ —an opinion from which the present writer may be 
allowed to dissent — “although it seems firmly established by decisions both 
in England and in this country.” In Dole v. Lyon, supra, Chief Justice KENT 
pronounced “printed slander” “much more pernicious ” than oral slander. 
In Obaugh v. Finn, supra, the Court said that the distinction “is too well 
established to be now questioned or departed from.” The presumption that 
words are defamatory arises much more readily in cases of libel than in cases 
of slander.” Collins v. Desp. Pub. Co., 152 Pennsylvania State, 187; 34 Am. 
St. Rep. 636. See note, 15 Am. St. Rep. 333. 

The principal case is extensively noticed and followed in Cooper v. Greeley, 
1 Denio (New York), 362. 

The principle under discussion has been held to justify actions of libel in 
the following peculiar cases: for calling a man a swine, Solverson v. Peterson, 
64 Wisconsin, 198; 54 Am. Rep. 607; or a miserable fellow, Brown v. Rem- 
ington, 7 Wisconsin, 462; or a rascal, Williams v. Karnes, 4 kumphreys (Ten- 
nessge), 9; or insane, Moore v. Francis, 121 New York, 199; 18 Am. St. Rep. 
810; or an anarchist, Cerveny v. Chicago, &c. Co. 139 Illinois, 345; 13 Lawyers’ 
Rep. Annotated, 864; or for charging a woman with neglecting her sick 
husband, Smith v. Smith, 73 Michigan, 445; 16 Am. St. Rep. 594; 3 Lawyers’ 
Rep. Annotated, 52; or for charging a man wish being threatened with a suit 
for breach of promise of marriage, Morey v. Morning J. Ass’n, 123 New York, 
207; 20 Am. St. Rep. 730; or for charging that a woman said her mother 
acted like a cat, Stewart v. Swift S. Co., 76 Georgia, 280; 2 Am. St. Rep. 40. 
(In this last case the Curer Justice said, “It is rather difficult to read it 
without a sort of pity, which explodes in laughter, when the old woman is 
mewing like a cat and fixing to spring upon rats and mice.” So where a 
governor was charged with having pardoned his brother outof prison, Sate 
v. Brady, 44 Kansas, 435; 9 Lawyers’ Rep. Annotated, 606; or an actor was 
charged with discourtesy. Williams v. Darenport, 42 Minnesota, 393; 18 Am. 
St. Rep. 519. So of a coarse and blotted imitation of the plaintiff’s hand- 
writing iu a newspaper, expressing his views on the tariff. Be/knap v. Ball, 83 
Michigan, 583; 2) Ain. St. Rep. 622. 


NOTES 


ON 


ENGLISH RULING CASES 


CASES IN 9 E. R. C, 


9 FE. R. C. 1, THORLEY v. KERRY, 13 Revised Rep. 626, 4 Taunt. 355. 


What constitutes libel. 

Cited in White v. Nichols, 3 How. 266, 11 L. ed. 591; Hillhouse v. Dunning, 
6 Conn. 391; Rice v. Simmons, 2 Harr. (Del.) 417, 31 Am. Dec. 766,—holding 
that any publication which tends to disgrace a man or bring him inte contempt 
or ridicule is a libel per se, though not slanderous; Jones v. Greeley, 25 Fla. 
629, 6 So. 448, holding that anything published of and concerning a persen 
which tends to bring him into ill repute and destroy the confidence of neighbors 
in his integrity is actionable and libelous per se; State v. Powell, 66 Mo. App. 
598, holding to charge a person with the procurement ef false affidavits fer 
the purpose of preventing the appointment of an applicant to a position of 
trust and profit is libelous; Levey v. Brooklyn Union Pub. Co. 65 Misc. 3738, 121 
N. Y. Supp. 643, holding that “accelerator” as applied to plaintiff in newspaper 
article, denoting dishonesty, or double dealing, is libelous per se; State v. 
Smily, 37 Ohio St. 30, 41 Am. Rep. 487, holding publication that the house of a 
person has been searched under legal process for the discovery of goods recently 
stolen, and secreted therein, was libel; McBride v. Ellis, 9 Rich. L. 313, 67 Am. 
Dec. 553, holding an obituary notice of one living, if conceived and published false- 
ly and maliciously is a libel; Connick v, Wilson, 4 N. B. 617, holding that written 
slander is actionable without imputing a crime punishable by law, if it contain 
matter which tends to vilify and degrade the person who is the object of it. 

Distinguished in McLoughlin v. American Circular Loom Co. 60 C. C. A. 87, 
125 Fed. 203, holding that a publication tending to injure business was not ac- 
tionable per se, but is actionable if special damage is alleged and proved. 

— Words libellous but not slanderous. 

Cited in Prosser v. Callis, 117 Ind. 105, 19 N. E. 735, holding that it is not 
necessary that the words used in a published article be slanderous, to maintain 
the action for libel; Williams v. Riddle, 145 Ky. 459, 36 L.R.A.(N.S.) 975, 140 
S. W. 661, Ann. Cas. 1913B, 1151, on defamatory matter which is prima facie 
libelous if written, not being actionable slander if spoken except upon proof 
of spccial injury or damage; Tillson vy. Robbins, 68 Me. 295, 28 Am. Rep. 50. 
holding that much which is spoken would not be actionable without averment of 
extrinsic fact or allegation, and proof ef special damage is actionable per se if 
written; Haynes v. Clinton Printing Co. 169 Mass. 512, 48 N. E. 275, holding 
printed words which have a manifest tendency to serieusly hurt the person’s 
reputation are libelous though they would not have been if spoken; Winchell v. 
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Argus Co. 69 Hun, 354, 73 N. Y. Supp. 650, holding that in order to maintain 
an action for spoken words, they must charge an indictable offense but as to 
written words, if they simply subject the person to ridicule, contempt and hatred, 
they are actionable; Merchants’ Ins. Co. vy. Buckner, 39 C. C. A. 19, 98 Fed. 222; 
Cooper v. Greeley, 1 Denio, 347; Stone v. Cooper, 2 Denio, 293,—on the distine- 
tion between oral and written slander; Barron v. Smith, 19 S. D. 50, 101 N. W. 
1105, holding an action will lie for written slander when one will rot for the 
same words when spoken. 

Neeessity of proving special damages in action of slander. 

Cited in Darling v. Clement, 69 Vt. 292, 37 Atl. 779, holding that words im- 
puting bad financial credit are not actionable as slander without proof of special 
damage. 

Civil liability for offenses punishable criminally. 

Cited in Huber vy. Teuber, 3 MacArth. 484, 36 Am, Rep. 110; Austin v. Wilson, 
4 Cush. 273, 50 Am. Dec. 766; Pegram v. Stortz, 31 W. Va. 220, 6 S. E. 485,— 
on the right to recover punitive damages in an action fer an injury which is 
also punishable by indictment. 


9 E. R. C. 16, PARKES v. PRESCOTT, 38 L. J. Exch. N. S. 105, L. R. 4 Exch 
169, 20 L. T. N. S. 537, 17 Week. Rep. 773. 
Liability for libel published by third party by direction. 

Cited in Washington Gaslight Co. v. Lansden, 9 App. D. C. 508, holding that 
where the data for a libelous article is furnished by the general manager of a 
corporation, with knowledge that such data is to be used, the corporation will be 
liable; Weston Electric Instrument Co. v. Benecke, 82 N. J. L. 445, 82 Atl. 878, 
Ann. Cas. 1913D, 11, holding that one who causes or procures libel to be published 
in newspaper is responsible therefor; Fenton v. Macdonald, 1 Ont. L. Rep. 422, 
on the liability of person for publication of slander by some third party under 
his direction. 

Cited in notes in 43 L.R.A.(N.S.) 3, on criminal liability of master for serv- 
ant’s act; 41 L.R.A. 654, on criminal and penal liability for act ef copartner, 
servant, or agent. 


9 KE. R. C. 32, EMMENS v. POTTLE, 50 J. P. 228, 55 L. J. Q. B. N. S. 51, 53 L, 
T. N. 8. 808, L. R. 16 Q. B. Div. 354, 34 Week. Rep. 116. 
Accidental publication of libel. 

Cited in Street v. Johnson, 80 Wis. 455, 14 L.R.A. 204, 27 Am. St. Rep. 42, 
50 N. W. 395, holding that one who sells and delivers paper containing libel is 
presumed to know that it contains the libel; R. v. Judd, 37 Week. Rep. 143, on 
the civil liability of the directors of one company who printed a newspaper con- 
taining libelous matter, for another company to publish; R. v. Munslow [1895] 
1 Q. B. 758, 64 L. J. Mag. Cas. N. S. 138, 15 Reports, 192, 72 L. T. N. S. 301, 43 
Week. Rep. 495, 18 Cox, C. C. 112, on the accidental publication of a libel as being 
a sufficient publication to support action. 

Cited in Benjamin Sales 5th ed. 456, on nonliability for negligence in absence 
of duty towards party injured. 

Distinguished in Vizetelly v. Mudie’s Select Library [1900] 2 Q. B. 170, 69 
L. J. Q. B. N. S. 645, 16 Times L. R. 352, holding that the proprietors of a cir- 
culating library were the publishers of a libel contained in a book, where it was 


through negligence on their part that they did not know it contained the libel, 
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PROBLEMS TO BE ANSWERED WITH THE AID OF A 


10. 


COMPLETE SET OF ENGLISH RULING CASES. 


In an action for tort against wrongdoer is the nonjoinder of others, 
who might also have been sued, a defense? 


Is an action maintainable for an injury done by felonious act, prior 
to the termination of a criminal prosecution therefor ? 


Under what circumstances does a cause of action for a tort survive 
the wrongdoer? 


In an action against the keeper of an animal known to be vicious 
for injury inflicted by it, is it necessary to prove negligence in the 
manner of keeping? 


An attorney purchased a current set of law books from the pub- 
lisher, and subscribed for the continuations thereof. “These con- 
tinuations he received from time to time, and from time to time 
made payments without specifying how they were to be applied. 
On being required to settle the account, he claims that the payments 
should be applied towards the purchase price of the later volumes, 
and that the claim for the price of the earlier volumes is barred by 
the Statute of Limitations. Can he do so? 


A gives B a mortgage to cover an amount advanced at the time 
and such future advances as B may make. A subsequently trans- 
ferred the mortgaged property. Are advances made subsequent to 
such transfer a valid lien thereon ? 


A offers by letter to sell B a quantity of goods, and B writes and 
mails a letter accepting the offer. While the letter is in the mail, 
A telegraphs B withdrawing the offer. Can B hold him to it? 


Is performance of a contract excused by supervening impossibility ? 


A testator devised real estate upon trust for his widow for life, and 
after her death in trust to sell, and pay over the proceeds to a 
third person. Such person dies intestate during the widow’s life- 
time. Does the real estate so held in trust go to the heirs of such 
person, or to the next of kin? 


Does the death of the guarantor operate as a revocation of a con- 
tinuing guarantee? 
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METHOD OF FINDING THE LAW WITH THE AID OF 
THE INDEX, CASES AND ANNOTATIONS OF BRIT- 
ISH RULING CASES REPRINTED HEREIN. 


Problem :— 


(a) 


(b) 


Does the act of a court, either on appeal or a motion for a 
new trial of an action for unliquidated damages, in making 
a reduction of damages a condition of refusing a new trial, 
infringe the rights of the defendant? 

Can the court make a reduction of damages a condition of 
refusing a new trial of such an action where the excessiveness 
of the verdict is due to prejudice or passion? 

On motion for a new trial of an action for unliquidated 
damages, the court, being of opinion that the damages found 
are excessive, enters judgments for a lesser sum. Is this per- 
missible ?' 


Method :— 


Turn to the topic “Appeal and Error” in the index beginning on 
page 538 and in section 969 page 540 find the following: ‘Power 
of court to make a reduction of damages a condition of refusing 
a new trial of an action for unliquidated damages without consent 


of defendant. 6:10 (case p. 1).” 


The case and annotation referred to are reprinted on pages 541— 


566. 


To answer question (a) read the principal case (pages 541- 
550) and matter in the annotation, on pages 550—562. 


‘To answer question (b) read matter on pages 563-566. 


To answer question (c) read matter on page 551. 


Additional problems will be found on page 567. 
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ANIMALS—APPEAL AND ERROR. 


Ill], KILLING OR INJURING. 


§ 8. Generally. 
Duty of railroad as to fences, see RAIL- 
ROADS, § 71. 


Liability of persons leaving dangerou: 
substances accessible to cattle, foi 
injuries to cattle eating them 
Gees (CASe ps eek). 


§ 9. Injury to animals trespassing cr 
rvrning at large. 

Liability of one leaving load of wheat 

unattended on highway for injury 

to horses by eating it. 7:224. 

LIABILITY FOR INJURY OR 

DAMAGE BY. 


IV. 


Whether act of servant in loosing sav- 
age dog was done in course of his 
employment, as question for jury, 
see TRIAL, § 123. 


§ 18. While trespassing or running 
at large. 

Act of owner of horse in putting it in- 
to field defectively enclosed, from 
which it escapes on to the highway 
as proximate cause of injury tc 
traveler, sce PROXIMATE CAUSE, § 
90. 

Liability of one keeping dangerous an- 
imal, where immediate cause of the 
injury is act of third person, see 
PROXIMATE CAUSE, § 90. 


Liability of owner of animal allowed te 
stran or run at large on hightvay ov 
other public place for injuries to 
persons or property of passers-by 
occasioned otherwise than by direct 
attack. 6&:120 (case p. 115). 


Duty of owner to keep off highway. 
elecide 

Act of owner of horse in turning it in- 
to field defectively enclosed, from 
which it escapes on to highway, 
as negligent. 5:127 (opinion of 
Bankes, J.). 

Liability of owner for injury resulting 
from fowl flying into spokes of bi- 
cycle. 6:115. 


§ 20. Vicious animals; knowledge of 
disposition. 


Liability of keeper of animal known to 
be dangerous as affected by absence 
of negligerce on his part. 2:14 
(case p. 1). 
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V. RUNNING AT LARGE, 


§ 32. Generally. 

Quaere, as to the right of occupiers of 
abutting property to allow poultry 
to stray upon highway. 5:115. 


a 
ANNUITY. 
§ 1. Generally. 


When is gift of annuity free of income 
tax? 9:565 (case p. 559). 

Effect of death of beneficiary of testa- 
mentary gift of an annuity, before 
its purchase, 2:909 (case p. 903). 


Date of commencement of testamentary 
annuity. 2:903. 


————_¢ + > __—_. 


ANNULMENT. 
Of marriage, see MARRIAGE, IV. 


——__¢+@___ 


ANTICIPATORY BREACH. 


Of contract, see CONTRACTS, § 494. 


SS ee 


ANYTHING SWALLOWED OR AD- 
MINISTERED OR INHALED. 


See WORDS AND PHRASES, 8. 


——_++@—___- 
APPEAL AND ERROR. 


IV. Jurisdiction 
courts: 
aa. In general, §§ 42-A, 42-B. 
V. Transfer of causc; parties: 
a. Right to appecl or bring 
error, §§ 65, 67. 
VIII. Objections and exceptions; rais- 


of particnlar 


ing questions in lower 
court: 

d. Necessity for exceptions, 
§ 346. 


X. Hearing, § 414. 
XI. Review and determiration: 
a. Im general; rules of deci- 
sion, § 415. 
d. Presumptions, § 467. 
i. Discretionary matters, § 
573. 
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XI.—continued. 
j. Errors waived or cured be- 
low, § 648. 
k. Review of facts, 
661. 
1, What errors warrant rever- 
sal, §§ 7613, 934. 
XII. Judgment: 
b. Rendering modified judg- 
ment, § 969. 
d. Costs, § 987. 


§§ 660, 


IV. JURISDICTION OF PARTICULAR 


COURTS. 


aa. In general. 


§ 42-A [New]. Court 
Cases Reserved. 
Jurisdiction of court for the considera- 

tion of Crown cases reserved over 
question arising upon plea of guilty. 
4:917. 
§ 42-B. What is amount in dispute. 
Right to appeal from judgment for 
$1000 with interest from a date an- 
terior to writ under statute author- 


izing appeal where amount involved 
is over $1000. 5:870. 


V. TRANSFER OF CAUSE; PARTIES. 


for Crown 


a. Right to appeal or bring error. 


1. In general. 


§ 65. Leave to appeal. 

Applicability of statute requiring ob- 
taining of leave to appeal in action 
against liquidator to action for con- 
struction of will of which trust com- 
pany in liquidation is executor. 
10:254. 


2. Who entitled to appeal or bring 
error. 


§ 67. Generally. 
Right of alien enemy to appeal, see WAR, 
S & 


VIIT. OBJECTIONS AND EXCEP- 
TIONS; RAISING QUESTIONS IN 
LOWER COURT. 


d. Necessity for exceptions, 


§ 346. To evidence. 

Power to set aside verdict for passion 
of prejudice where matter mislead- 
ing jury, being brought out on 
cross-examination going to credit of 
witness, was not open to exception. 
6:1 (opinion of Lord Halsbury). 


INDEX TO NOTES AND CASES. VOLS. 1-10 B. R. C. 


X. HEARING. 


§ 414. Oral argument. 
Right to begin, upon argument of case 
stated. 7:3867. 


XI. REVIEW AND DETERMINATION. 


a. In gencral; rules of decision. 


§ 415. Generally. 

Court must be satisfied decision below 
is wrong. 10:1. 

Dissatisfaction of trial judge with ver- 


dict as circumstance to be consid- 
ered. 7:16. 


d. Presumpti»ns. 
8. As to findings, verdict or judgment. 


§ 467. Verdict. 

Presumption that husband’s expense for 
medical treatment of injured wife, 
treated on trial as part of damages 
sustained by her, is included in 
amount awarded her. 9:685. 


i. Discretionary matters. 
6. Conduct of trial; jury. 


§ 573. Separation of jury. 


Separation of jury in civil case as in- 
validating verdict. 10:38 (case p. 
25). 


j. Errors waived or cured below. 


5. Conduct of trial; jury. 


§ 648. Selection of jury. 

Abandonment of trial of question of 
juror’s indifference as waiver of 
error in refusing to permit question 
to be put to him. 10:836. 


k. Review of facts. 


§ 669. Generally. 

Extent to which award of arbitrator in 
workmen’s compensation proceeding 
is open to review. 7:142 (opinion 
of Lord Atkinson). 


S 661. Inferences from facts proved. 

Power of court, on apneal from decision 
of arbitrator, to draw inferences of 
fact from particular facts found. 
8:546. 

Review, on appeal, of finding that an ac- 
cident arose in course of, and out of, 
the employment. 7:142. 


—_— 


Italic type indicates points with annotation. 
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APPEAL AND ERROR—ARCHITECT. 


1. What errors warrant reversal. 
5. As to evidence, 
§ 7613 [New]. Generally. 


New trial for insufficiency of evidence. 
1:298. 


ARBITRATION. 


II. Agreements for, §§ 4, 8. 
III. Arbitrators; umpire, § 12. 
IV. Award, § 19. 

FOR. 


Il. AGREEMENTS 


8. As to findings, verdict, or judg-| Validity of contract providing that par- 


ment. 


§ 934. Generally. 


ties shall not invoke aid of courts, 
see CONTRACTS, § 348. 


Attempt, abandoned by jury, to attach| § 4. Generally. 
condition, as invalidating verdict.| Terms of agreement for arbitration as 


LOR2o2 


XII. JUDGMENT. 
b. Rendering modified judgment. 


§ 969. Modification as to amount; 
giving choice between reduction 
and reversal. 


Power of court to make a reduction of 
damages a condition of refusing a 
new trial of an action for unliqui- 
dated damages without consent of 
defendant. 6:10 (case p. 1). 


d. Costs. 

§ 987. Result on appeal as affecting 
right to. 

Costs 
where each party is partiallv suc- 
cessful. 7:315. 

——_+e—___ 


APPLICATION. 
For insurance, see INSURANCE, § 257. 
—___—__ $+ 
APPORTIO-JMENT. 


Right to, of arrearages of cumulative 
dividends, see CORPORATIONS, § 250. 


Of income from hazardous securities, as 
between life tenant and remainder- 
man, see LIFE TENANTS, § 16. 


—_— > + > _____—. 


APPRENTICES. 


Procuring employer to break contract of 


affecting willingness of courts to 
interfere with arbitral tribunal. 
8:482. 


§ 8. Construction and effect. 

Right of arbitrators of “matters aris- 
ing out of” a certain contract of 
sale to take into consideration 
rights of seller as equitable as- 
signee of a contract of resale 
entered into by purchaser. 7:332. 


III. ARBITRATORS; UMPIRE. 


§ 12. Generally. 

Necessity of formulated dispute to give 
party designated by agreement to 
ascertain amount to be paid, the 
status of arbitrator. 4:833. 


upon appeal to Privy Council} Status of certifying architect as arbi- 


trator between building owner and 
contractor. 4:8338. 


IV. AWARD. 


§ 19. Conclusiveness; review. 

Power of court on appeal from decision 
of arbitrator, to draw inference of 
fact from particular facts found 
8:546. 


ARCHITECT. 
§ 1. Generally. 


Right of architect in plans prepared by 
him. 3:464 (case p. 460). 


§ 2. Liability. 


apprenticeship as actionable wrong. | Liability for negligence in issuing cere 


13503. 


tificates. 4:859 (case p. 833). 


a 
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NOTE. In connection with the case of Watt v. Watt, re- 
printed below, it is interesting to note that the argument for 
the appellant was made by Rufus Isaacs, subsequently (un- 
der the title of Lord Reading) Lord Chief Justice of England, 
Ambassador to the United States, and now Viceroy of India. 
The Earl of Halsbury, who renders an opinion in this case, 
was first appointed Lord Chancellor in 1885. His tenure of 
that office terminated in 1905, having been broken only by 
the brief Liberal ministries of 1886 and 1892-1895. His long 
and active public career was terminated by his death in 1921, 
in the 99th year of his age. 
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Also Reported in 74 L. J. K. B. N. S. 438, 69 J. P. 249, 53 Week. Rep. 547, 
92 L. T. N. S. 480, 21 Times L. R. 386. 


Practice — Damages — Verdict for excessive damages—New trial — 
Jurisdiction of court of appeal — Order for new trial unless dam- 
ages reduced. 


When in an action of tort the jury find a verdict for the plaintiff 
for a sum which the Court of Appeal considers unreasonable and exces- 
sive, that court has no jurisdiction, without the defendant’s consent, 
to order that unless the plaintiff consents to reduce the damages there 
shall be a new trial. 

The opinion of the Court of Appeal on this point in Belt v. Lawes, 
(1884) 12 Q. B. D. 356, 53 L. J. Q. B. N. S. 249, 50 L. T. N. S. 441, 
32 Week. Rep. 607, overruled. 


(April 3, 1905.) 


Tue respondent brought an action against the appellant for 


libel, which was tried before Gainsford Bruce, J., and a special 
Sib aR. C: 541 
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jury. The defendant did not justify; the jury found a ver- 
dict for the plaintiff for 5,000/., and the learned judge entered 
judgment for her for that sum. On appeal by the defendant 
the Court of Appeal (Collins, M.,R., Mathew and Cozens- 
Hardy, L.JJ.), considering that the damages awarded were 
excessive and unreasonable, made an order for a new trial un- 
less the plaintiff consented to the damages being reduced to 
1,5007. The plaintiff consented, and the judgment of Gains- 
ford Bruce, J., was amended accordingly. Hence this appeal. 


Rufus Isaacs, K.C. (J. R. Atkin with him), for the appel- 
lant. The Court of Appeal being of opinion that the damages 
were excessive and unreasonable, so as to amount to a perverse 
verdict, had no power without the defendants’ consent to make 
an order that unless the plaintiff consented to reduce the dam- 
ages from 5,000/. to 1,500/. there must be a new trial. Such 
an order is invalid unless both parties consent. None of the 
practice books in the editions before the judicature acts say that 
there is such a power, and there is nothing in those acts or the 
orders and rules made [116] under them which gives the power. 
It is true that in Belt v. Lawes (1884) 12 Q. B. D. 356, 53 
L. J. Q. B. N. 8S. 249, 50 L. T. N. S. 441, 32 Week. Rep. 
607, there were the opinions of three judges of the Court of 
Appeal (Brett, M.R., Baggallay and Lindley, L.JJ.) in favor 
of the power, but the court refused to reduce the damages or 
make an order for a new trial, and held that the verdict must 
stand. Orders like the one now in question have no doubt been 
made and been submitted to by defendants because it was not 
worth their while to risk the result of a new trial. But there 
never has been any decision in favor of the power, and the 
authorities cited in Belt v. Lawes, supra, are strong against it, 
especially Leeson v. Smith (1834) 4 Nev. & M. 304, where 
Lord Denman, Ch. J., said: “It is clear that the verdict is 
at all events for too much; we cannot, however, reduce the dam- 
ages without the consent of both parties, and therefore the rule 
must be made absolute for a new trial;” and Littledale, Taun- 
ton, and Patteson, JJ., concurred. 

[They also contended. that evidence was admitted which 


should have been excluded.] 
6 B. R. C. 542 
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Lawson Walton, K.C.,and Theobald Mathew, for the 
respondent. In a malicious libel the jury may give vindictive 
or punitive damages; there is not any legal standard of meas- 
urement; the jury may award whatever sum they think right. 
It is not disputed that the Court of Appeal has for a long time 
made orders like the present. The court virtually says: If 
the damages had been 1,500/. we should not have granted a new 
trial. Surely that is a reasonable power to be acted on in the 
exercise of judicial discretion. In the Privy Council a similar 
order was made in Fleming v. Bank of New Zealand [1900] 
AE Owatsp. 587,69 Je Par Nepesnlo0) 63 -Lnls Ne Sued, 
16 Times L. R. 468. The discretion of the court to grant a 
new trial where the damages were excessive was long ago estab- 
lished and said to be a judicial, not an arbitrary, discretion. 
Wood v. Gunston (1655) Style, 466. And the court has the 
power to increase the damages as well as to reduce. JBuller’s 
Nisis Prius, 7th, ed. 21a, There is certainly nothing im the 
common-law procedure act, or the judicature acts or orders to 
reduce or restrict the powers of the court. Brett, M.R., and 
Lindley, L.J., in Belé v. [117] Lawes (1884) 12 Q. B. D. 356, 
53 L. J. Q. B. N. S. 249, 50 L. T. N. 8S. 441, 32 Week. Rep. 
607, thought it quite clear that there was the power contended 
for. The present respondent is content with the decision of the 
Court of Appeal, but if that decision is altered in part, the re- 
spondent submits that the whole of it should be reversed and the 
verdict stand as it was delivered. 

[They also referred to Allcock v. Hall [1891] 1 Q. B. 444, 
60 L. J. Q. B. N. S, 416, 64 L. T. N. S. 309, 39 Week. Rep. 
443, and Praed v. Graham (1889) 24 Q. B. D. 58, 59 L. J. Q. 
B. N. S. 230, 38 Week. Rep. 103.] 

J. R. Atkin, in reply. No case has been found where it 
has been decided that the court has the power in question. 
The issue of fact should be exclusively determined by a jury, 
who are the sole judges of damages. 


The House took time for consideration. 
Earl of Halsbury, L.C.: My Lerds, in this case I think 


there ought to be a new trial. I say this quite independently 
65B. iC. 543 
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of what I have to say hereafter upon the subject of the jurisdic 
tion of the court to direct the amount of the damages without 
the consent of both parties to the litigation. I think the trial 
itself was most unsatisfactory, and the verdict ought not to be 
permitted to stand. 

The learned counsel for the plaintiff in his opening speech 
read a letter which was writen without prejudice, and which 
was undoubtedly well calculated to influence the jury against 
the defendant. It is only justice to the learned counsel to say 
that he was under the impression that it was not written with- 
out prejudice,—an impression which he retained up to the time 
of the argument before your Lordships,—and he was only un- 
deceived when the letter itself was produced. 

It is not necessary to discuss how it could have been evidence 
against the defendant under any circumstances. It was a letter 
written by the husband to one of the solicitors in the case, and 
assumed to be evidence of malice on the part of the defendant 
because it was a copy in her handwriting. I will only say 
that I do not assent to its being evidence against her, its only 
relevancy being to show malice by her, and simply without 
[118] more proof of authorship than that it was in her hand- 
writing and a copy of her husband’s letter. 

On the other hand, the plaintiff was encountered by a most 
insulting and offensive cross-examination, for some parts of 
which there does not seem to be the least justification.1 Even 
in mitigation of damages it is well settled you cannot go into 
evidence which, if proved, would constitute a justification. Nor 
does it appear to me that it makes any difference that the evi- 
dence is offered in cross-examination. See this question dis- 
cussed in Watson v. Christre (1800) 2 Bos. & P, 225, 5 Re- 
vised Rep. 579; Speck v. Phillups (1839) 5 Mees. & W. 281, 
52 Revised Rep. 723, 7 Dowl. P. C. 470, 8 L. J. Exch. N. S. 
249, 277. Of course, speaking generally, parties take their risk 
of such a course, and inflame the damages against themselves 
by such a proceeding; but in extreme cases, such as this is, I 
think the courts ought not to allow such an extravagant result, 


1The plaintiff was not cross-examined by either of the learned counsel 
who appeared for Lady Violet Watt in this House. 
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even though the parties have procured it by the conduct of 
which their representatives have been guilty. 

The whole theory of the jurisdiction of the courts to interfere 
with the verdict of the constitutional tribunal is that the court 
is satisfied that the jury have not really acted reasonably upon 
the evidence, but have been misled by prejudice or passion; 
and the conduct to which I have referred was what could not 
have been prevented by the learned judge, because if an objec- 
tion had been made to the cross-examination in question the 
reply would have been that the party here was a witness, and 
every question to her credit was admissible; but that does not 
affect the controlling power of the court if the court is satisfied 
that the jury have been misled. I remember a new trial 
granted because the learned counsel for the plaintiff read to 
the jury the amount of damages claimed in the declaration. 

Under the circumstances I think it is the duty of the court 
to interfere and remit the cause to be heard again under cir- 
cumstances better calculated to secure a reasonable verdict. I 
do not think it is a case in which your Lordships should follow 
the precedent of Cuming v. Sibly (1769) 4 Burr. 2489, 1 T. 
R. 239, or order xxxix., r. 7. 

[119] I am, however, further of opinion that the court has 
no jurisdiction to fix the amount of damages without the consent 
of both the parties. This question was raised in Belt v. Lawes 
1884) 12Qn By D.i356, O39: SQ. Ba NS240 6505 Le: 
N.S. 441, 32 Week. Rep. 607, and though it was not necessary 
for the decision in that case, a weighty opinion was given by 
my noble and learned friend Lord Lindley, which has made me 
hesitate before I come to a conclusion opposed to his. 

There has been, doubtless, some confusion in discussing the 
question of damages arising from the mode in which our law 
has grown up. The court itself has the right, and has exer- 
cised it in various ways when the question has arisen upon 
demurrer or default. It may send it, as has been commonly 
the practice, to the sheriff to assess; but it has the right, 
which has always been asserted, to decide that question for 
itself,—probably because that question is often a question of 
law, where the damages are fixed by law, and where it was mere 
matter of law it was established in very early times (10 Hen, 


6 B. R. ©. 545 
35 
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VI.) that the court itself could even increase the damages; and 
so the learned editor of Reeve’s History of the Common Law 
says: “There was always this distinction between trial by jury 
and mere inquisition or inquiry by a jury to assess damages— 
that, in the latter case the inquisition was only to inform the 
mind of the court, and it was at their discretion whether they 
would award judgment for the amount found by the jury, 
whereas upon a trial they had no jurisdiction to interfere as 
to the amount of damages in cases of tort;” but where the jury 
had found larger damages than were laid in the declaration, 
‘the court held they were entitled to restrict them to the amount 
claimed (2 Hen. VI. chap. 7). The courts, however, adopted 
the somewhat unconstitutional proceeding of refusing to give 
the plaintiff judgment unless he would consent to reduce his 
claim to what ought to be considered reasonable, and hence the 
practice and the impression that the court, with the consent of 
the plaintiff, could reduce the amount of damages. 

My Lords, I am unable, after a very anxious examination of 
the earlier authorities, to assent to the legality of this proceed- 
ing, [120] unless by the assent of both parties. The very 
indirect method of the proceeding that they would not give the 
plaintiff judgment shows that they could not do it without the 
plaintiff’s assent; and one can well understand that the defend- 
ant was not very likely to refuse his assent to a proceeding 
intended for his benefit. The theory of all the cases seems to 
me to be that the right of the court to interfere with a jury’s 
verdict was only to be by the assent of both parties. 

Assume it to be the constitutional view that a person can 
only have damages assessed against him for a tort, what right 
has a court to intervene and say that damages which in its judg- 
ment are appropriate shall be the amount assessed against him ? 
The only judgment by a jury is one which the court itself by 
the hypothesis says is unreasonable and excessive. Has not the 
defendant a right to say, “I refuse to have judgment assessed 
against me by a court? The law gives me a right to a jury, 
and how does the fact that a jury have already found a verdict 
against me, which you decide cannot be allowed to stand because 
it is unreasonable and excessive, displace my right to have the 


verdict of a Jury upon the question ?” 
6 B. R. C. 546 
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Hesitating, as I do, to differ from the opinion expressed by 
my noble and learned friend Lord Lindley, I have come to the 
conclusion that there is no power in the court to alter the ver- 
dict except by ordering a new trial; and for these reasons I 
move your: Lordships that the judgment appealed from be 
reversed and a new trial had. ; 


Lord Davey: My Lords, I agree that this appeal ought to 
be allowed. It will be sufficient for me to rest my judgment 
on the second ground stated by the Lord Chancellor. It ap- 
pears to me an important question of principle. I assume that 
in an action of tort a defendant against whom a verdict has 
been found is entitled to have the damages to be paid by him 
assessed by the jury which has found the verdict. This right 
was perhaps of greater importance in former days than it is at 
present, but it is one which has always been recognized, and 
effect is given to it in the present rules of court, order xxxvi., 
r. 2. If, therefore, the court takes upon itself [121] to fix the 
amount of damages which the defendant is to pay, it is prima 
facie usurping the functions of the jury and invading the right 
of the defendant. The court, however, has jurisdiction to set 
aside the verdict of the jury and direct a new trial where it 
considers the damages given by the jury are excessive or (in 
certain cases at any rate) inadequate. To quote the words of 
James, L.J., delivering the judgment of the court in Phillips 
v. London and South Western Ry. Co. (1879) 5 Q. B. D. 78, 
at p. 85, 8 Eng. Rul. Cas. 447: “The verdicts of juries as to 
the amount of damages are subject, and must for the sake of 
justice be subject, to the supervision of a court of first instance, 
and, if necessary, of a Court of Appeal, in this way, that is to 
say, if, in the judgment of the court, the damages are unrea- 
sonably large or unreasonably small, then the court is bound 
to send the matter for reconsideration by another jury.” But 
can the court, when it considers that the damages are dispro- 
portionate and excessive, say there shall be no new trial if the 
plaintiff is willing to accept a verdict for a reduced amount or 
(in other words), with the consent of the plaintiff, impose upon 
the defendant without his consent the payment of damages, the 


amount of which has been fixed by the court, and not.by a jury? 
6 B. R. C. 547 ‘ 
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It was held by the Court of Appeal in Belt v. Lawes (1884) 12 
Q. B. D. 356, that the court has this jurisdiction. Lord Esher 
says: “Where the complaint is only that the damages are exces- 
sive and the verdict cannot be otherwise impeached, and it is a 
case where the plaintiff is entitled to substantial damages, the 
court has power to refuse a new trial without the consent of 
the defendant on the plaintifi’s consenting to the amount of the 
damages being reduced to such an amount as, if it had been 
given by the jury, the court would not have considered exces- 
sive.’ The learned judge also expressed the opinion that, in 
the converse case, where the damages are inadequate, the court 
migut, without the consent of the plaintiff, refuse a new trial 
if the defendant were willing to submit to a verdict for an in- 
creased amount. 

The first observation that occurs to me is that, if the juris- 
diction can only be exercised with the consent of one party, it 
is difficult to understand why that of the other party should 
[122] not be equally necessary. I do not doubt that such 
orders have been frequently made, but they have not been chal- 
lenged, and in the vast majority of cases the defendant is well 
advised to submit to a verdict for the reduced amount rather 
than incur the risk and expense of a new trial. Nor do I doubt 
that the power (if it exists) would be convenient, and in most 
cases do substantial justice and save expense. It is said that 
the power to grant a new trial is a discretionary power. So it 
is; but it is a judicial discretion to be exercised in accordance 
with settled principles of law. The court, no doubt, is not 
bound to exercise the power on the ground of some technical 
misdirection or wrong admission or rejection of evidence if the 
court can see that the result was not affected by it, and substan- 
tial justice has been done. And the court may impose terms as 
to costs and other matters within its jurisdiction, 

No authority for the proposition laid down in Belt v. Lawes 
(1884) 12 Q. B.D. 356,58 L. JeONB, Nese odouoonieam 
N.S. 441, 32 Week. Rep. 607, is quoted by the learned judges 
in that case, and no authority earlier than that case was brought 
to our attention by Mr. Mathew in his very careful argument. 
On the other hand, there are numerous dicta of learned judges 


to the contrary. The express words of James, L.J., delivering 
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the judgment of the court in Phillip’s Case, supra, which I have 
already quoted, may perhaps be explained by saying that this 
point was not present to the learned judge’s mind. But in 
Leeson v. Smith (1834) 4 Ney. & M. 306, Lord Denman said: 
“Tt is clear that the verdict is at all events for too much. We 
cannot, however, reduce the damages without the consent of 
both parties, and therefore the rule must be made absolute for 
a new trial;” and in Price v. Severn (1831) 7 Bing. 316, at 
p- 320, Alderson, J., said: “But nothing is more usual than 
in cases of assault where an excessive verdict has been given, 
to suggest to the counsel to agree on a sum to prevent the neces- 
sity of a new trial.” 

In the present case the jury gave the plaintiff a verdict for 
5,000/., which has been reduced by the Court of Appeal to 
1,500. The appellant succeeded in convincing the court that 
the amount of damages given by the jury was excessive and 
[123] that the verdict could not be allowed to stand; but she 
has not been heard on the question whether the reduced amount 
was not also excessive. What was she to do? Could she ap- 
peal from the order on the merits? It would be difficult to 
convince the appellate tribunal that the reduced amount was 
outrageous when three experienced judges had suggested it as 
fair. 

I am quite aware that I am differing from learned judges 
more conversant with cases of this kind than I am. But hav- 
ing, with all the caution imposed upon me by that knowledge, 
come to the conclusion that the order of the Court of Appeal 
is contrary to principle, and unsupported by any reported au- 
‘thority except Belt v. Lawes, supra, I am of opinion the appeal 
should be allowed. 


Lord Robertson (read by Lord Davey): My Lords, I 
agree in thinking that this appeal ought to be allowed and a new 
trial ordered, on the ground that the Court of Appeal had no 
power, without the consent of the defendant, to give decree for 
any sum of damages other than that fixed by the jury. It ap- 
pears that there has been a certain amount of practice in accord- 


ance with the course complained of. But I do not find any 
é B. R. C. 549 
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reasoned vindication of this practice; and, now that the matter 
is probed, the thing is on principle indefensible. 


Order of the Court of Appeal reversed and a 
new trial ordered: both parties to bear their 
own costs here and below: cause remitted 
to the King’s Bench Division. 


Lords’ Journals, April 3, 1905. 


Solicitors: Michael Abrahams, Sons, & Company; Charles 
Russell & Company. 


Note.—Power of court to make a reduction of damages a con- 
dition of refusing a new trial of an action for unliquidated 
damages, without consent of defendant. 


The case of Watt v. Watt is of especial interest to American 
lawyers, not only because it condemns a practice very generally fol- 
lowed by American courts, on a ground not often taken into con- 
sideration, but also because it overrules the case of Belt v. Laws 
(1884) 12 Q. B. D. 356, 53 L. J. Q. B. N.S. 249, 50 L. T. N.S. 441, 
32 Week. Rep. 607, the authority of which has been frequently 
invoked in support of such practice. 

The objection that the damages awarded in an action for un- 
liquidated damages not measurable by any fixed standard, but resting 
largely in the discretion of the jury, are excessive, gives rise to two 
questions: First, has the court jurisdiction to review the decision of 
the jury on the question of the amount of damages? and, second, 
whether the court, having reached the conclusion that the damages 
are excessive, may either permit a voluntary remittitur to cut off 
defendant’s right to a reversal, or may require a remittitur as a 
condition of denying a motion for a new trial or of affirming the 
judgment. The question first indicated depends largely on local 
statutes defining the powers of the courts, and does not fall within 
the scope of this discussion, which starts with the assumption that 
the question of excessiveness of damages is reviewable by the court 
below on motion for a new trial, or by the appellate court, as the 
case may be, and concerns itself solely with the propriety of the 
course to be taken when it is determined that the amount awarded is 
excessive. As to the power ef the trial court to cure an excessive 
verdict by requiring or permitting a reduction where the true meas- 
ure of damages is not ascertainable by mere computation, see note in 
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39 L.R.A.(N.S.) 1064. As to the power of an appellate court te 
interfere with a verdict for excessive damages, see note in 26 L.R.A. 
384. 

As above stated, the practice of denying a new trial, or of affirming 
a judgment on appeal, on condition that the portion of the recovery 
deemed excessive be remitted, in actions of tort where there is no 
fixed measure of damages, is one which has come to prevail very 
generally throughout the United States, even in states where a con- 
trary practice originally prevailed, sometimes with, and sometimes 
without, statutory authority. The preparation of this note has brought 
to ight imstances in Alabama, Arizona, Arkansas, California, Con- 
necticut, District of Columbia, Florida, Illinois, Indiana, Iowa, Kan- 
sas, Maine, Massachusetts, Michigan, Minnesota, Mississippi, Mis- 
souri, Montana, Nebraska, New York, Ohio, Oklahoma, Oregon, 
Rhode Island, Texas, Utah, Washington, and Wisconsin as well as in 
the Federal courts. The citation of cases herein, however, is limited 
to those in which the question whether an affirmance may be ordered 
or a new trial denied on condition of a remittitur without the consent 
of both parties is expressly considered. The idea that the defendant 
may be in any way prejudiced by such a course is one that seems 
not often to have been suggested, doubtless because the defendant 
ordinarily considers himself sufficiently lucky to obtain a reduction 
in the amount of the judgment against him, the question usually con- 
sidered being whether the rights of the plaintiff are thereby in- 
fringed. 

It has been held that where the court enters an absolute judg- 
ment for a lesser sum than that awarded by the jury, instead of order- 
ing that a judgment for that sum should be entered if the plaintiff 
elects to remit the rest of the damages, and that if plaintiff does not 
so remit there shall be a new trial of the whole case, each party is 
prejudiced and either is entitled to have the judgment reversed. 
Kennon v. Gilmer (1888) 131 U.S. 22, 33 L. ed. 110, 9 Sup. Ct. 
Rep. 696. Such practice is, however, permissible in Louisiana. 

That the only course to be taken in the class of cases under con- 
sideration is to set the verdict aside and order a new trial (unless, 
of course, the parties agree on the amount of damages to be 
awarded), is held in Savannah, F. & W. ft. Co. v. Harper (1883) 70 
Ga. 119; Rodney v. St. Louis Southwestern R. Co. (1895) 127 Mo. 
676, 28 S. W. 887, 30 S. W. 150; Sloan v. New York C. & H. R. R. 
Co. (1874) 1 Hun, 540; Thompson v. Lumley (1877) 7 Daly, 74; 
Thaule v. Krekeler (1879) 17 Hun, 338; Hughes v. Brooks (1871) 
36 Tex. 379; Potter v. Chicago & N. W. R. Co. (1868) 22 Wis. 615; 
Louisville & N. R. Co. v. Harl (1893) 94 Ky. 368, 22 S. W. 607, 
where the trial court had required the plaintiff in an action for per- 
sonal injuries to remit a portion of the recovery as a condition for 
denying a new trial, and it was said that if the appellant were en- 
6 B. R. C. 
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titled to a new trial it should have been granted without the impo- 
sition of any terms; Crumiell v. Hill (1888) 14 Daly, 409, 14 N. Y. 
S. R. 712, where the court, though recognizing the practice in the 
trial court of making the remission of excessive damages a condition 
for denying a new trial, said: “We know of no practice or authority 
which goes to the extent of allowing the appellant court to determine 
disputed questions of fact and render final judgmemt upon such de- 
termination. To do this would not be within the appropriate func- 
tions of the appellate court, and would be an invasion of the province 
of the trial court.” And see also the cases immediately following. 

In Savannah, F. & W. R. Co. v. Harper (1883) 70 Ga. 119, it is 
said that where, from the very nature of the case, it is impossible to 
lay down fixed rules and principles for measuring the damages, and 
where the amount of the finding must be largely in the power of the 
jury, who have no other guide but their enlightened consciences, to 
say that their finding should not have exceeded a certain sum is to 
invade their peculiar province and to assume their functions. 

In Gleason v. M. P. Byrne Constr. Co. (1913) 178 Ill. App. 359, 
it was held that when the verdict is so manifestly against the weight 
of the evidence as to demand a reduction of two thirds in the amount, 
it is the duty of the court to grant a new trial, and thus leave to 
another jury the task of fixing the amount of damages, if any, to 
which the plaintiff is entitled. 

In Franklin v. Fischer (1892) 51 Mo. App. 345, the court said: 
“But, while these facts address themselves forcibly to our considera- 
tion, we are not the less aware that it is the province of the jury to 
determine the value of bodily and mental suffering, and that, unless 
the evidence leads to the conclusion that in their verdict they were 
inflamed by passion which led them to disregard the facts bearing on 
the right of recovery, we ought not to interfere. We have heretofore 
taken the view that, in actions of this character, to enforce a remit- 
titur on appeal is to destroy the integrity of the verdict, and to sub 
stitute our judgment for that of the jury on a question which is 
eminently a question of fact.” 

In Cassin v. Delany (1868) 38 N. ¥. 178, an action for malicious 
prosecution, the court said: “Excessiveness of damages is a well- 
settled ground for reversing a judgment (Collins v. Albany & S. R. 
Co. (1852) 12 Barb. 492; Clapp v. Hudson River R. Co. (1854) 19 
Barb. 462; Diblin v. Murphy (1849) 3 Sandf. 19). When the court 
reach the legal conclusion that an error in that respect has been com- 
mitted, it is their duty to reverse the judgment, equally as if fraud 
or corruption had been established, or incompetent and material evi- 
dence had been introduced. There is no rule or provision of law by 
which judges at the general term are authorized to fix the amount of 
damages proper to be recovered by a person who has suffered from 


the malicious prosecution of another. Such a proceeding is in hostil- 
6 B. R. ©. 552 


ANNOTATION. 13 


ity to any principle of the common law, as well as to our own system 
of practice and pleadings. If the court has erred in its decisions, or 
the jury has erred in its judgment, the matter must be referred to 
another jury, and their judgment, under better instructions, will 
give the correct response.” 

In Gulf, C. & S. F. R. Co. v. Coon (1888) 69 Tex. 730, 7 S. W. 
492, an action for personal injuries, the trial court concluded that 
the verdict was excessive and required plaintiff to enter a remittitur 
of $3,000 as a condition to his overruling the motion for a new trial. 
With reference to this action the supreme court said: “If the judge 
was of opinion the verdict was excessive he should have granted a 
new trial. The damages are assessed by the jury; if the verdict is 
excessive the judge in actions like this has no measure by which to 
determine how much it is excessive; his attempt to do so is an in- 
vasion of the rights of the jury. His only course in such a case is to 
grant a new trial.” 

The right of the court to affirm a judgment for the plaintiff in an 
action for slander upon the condition of a remittitur of a portion of 
the damages is denied in Nunnally v. Taliaferro (1891) 82 Tex. 286, 
18 S. W. 149, where it was said: “In a case like this, the discretion 
ef the jury and their sense of right and justice as applied to the facts 
is the only guide the law furnishes for the measure of damagés. 
This discretion, whether legally and wisely exercised or abused, is 
ascertained from their verdict alone. If, then, a remittitur be al- 
lowed and judgment is entered not predicated on that verdict, but 
for a different sum, can it be said that the judgment for damages is 
that ascertained and reached by the discretion of the jury and their 
sense of right and justice under the facts? Unquestionably not. 
Concede that the evidence authorized a verdict for plaintiff for dam- 
ages, how was the court to determine the amount of such damages, 
after deciding that the verdict was excessive and allowing the re- 
mittitur? It could only be determined by the court’s own construc- 
tion of the testimony; or, in other words, the amount permitted to 
remain would be that which the court’s discretion and sense of right 
and justice under the facts recognized as being the proper measure 
of damages. This would manifestly be the substitution of the court’s 
opinion for that of the jury, and necessary a trial of the cause ex- 
clusively by the court.” 

In Nudd v. Wells (1860) 11 Wis. 408, it was said: “The practice 
of remitting where the illegal part is clearly distinguishable from 
the rest, and may be ascertained by the court without assuming the 
functions of the jury and substituting its judgment fer theirs, is well 
settled. Thus, where a verdict allows interest where none is allowed 
by law, where it exceeds the amount claimed, or in any other case 
where that which ought not to stand is clearly ascertained, the re- 


mittitur may be allowed. But it ought not to be carried so far as to 
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allow the court, when a jury has obviously mistaken the law, or the 
evidence, and rendered a verdict which ought not to stand, to sub- 
stitute its own judgment for theirs, and, after determining upon the 
evidence what amount ought to be allowed, allow the plaintiff to 
remit the excess, and then refuse a new trial. There are authorities 
that would sustain even this, as Collins v. Albany & 8S. R. Co. (1852) 
12 Barb. 492; and Clapp v. Hudson River R. Co. (1854) 19 Barb. 
461. But we are unable to see how such a practice can be sustained, in 
such cases as those were, without doing the very thing which they pro- 
fessed not to do; that is, allow the court to substitute its own verdict 
for a wrong verdict of the jury, and, on the plaintiff’s accepting that, 
refusing a new trial.” 

Cases which have expressly held that an excessive verdict may be 
cured by a voluntary remittitur, or that a new trial may be denied or 
a judgment affirmed on appeal on condition of a remittitur against 
‘ the defendant’s objection, are: Western U. Teleg. Co. v. North 
(1912) 177 Ala. 319, 58 So. 299; Little Rock & Ft. 8. R. Co. v. 
Barker (1882). 39 Ark.-491; St. Louis, I. M. & 8. R. Co. v. Adams 
(1905) 74 Ark. 326, 109 Am. St. Rep. 85, 85 S. W. 768, 86 S. W. 
287; George v. Law (1851) 1 Cal. 363; Central R. Co. v. Crosby 
(1885) 74 Ga. 737, 58 Am. Rep. 463, 14 Am. Neg. Cas. 140; Thomas 
v. Fischer (1874) 71 Ill. 576; Illinois C. R. Co. v. Hbert (1874) 74 
Ill. 399; Albin v. Kinney (1880) 96 Ill. 214; Union Rolling Mull Co. 
v. Gillen (1881) 100 Ill. 52; Libby, McNeil & Libby v. Scherman 
(1893) 146 Ill. 540, 37 Am. St. Rep. 191, 34 N. E. 801; North 
Chicago Street R. Co. v. Wrixon (1894) 150 Ill. 532, 37 N. E. 895, 
2 Am. Neg. Cas. 708 (where the court reviewed the leading Illinois 
decisions bearing upon the question, and said that the difficulty of 
settlement of this question upon principle is fully recognized, but that 
the court was committed to the practice of allowing remittiturs, in ac- 
tions ex delicto, both in the trial and appellate courts, to such sum as 
shall to the courts seem not excessive, and affirming as to the balance 
of the judgment) ; Chicago City R. Co. v. Gemmill (1904) 209 Ill. 
638, 71 N. H. 43; Sandy v. Lake Street Elev. R. Co. (1908) 235 
Ill. 194, 85 N. E. 300; Chicago & N. W. R. Co. v. Des Lauriers 
(1891) 40 Ill. App. 654; Finkelstein v. Chicago (1912) 168 Ill. App. 
475 (where it is said: “It is not the province of this court to assess 
the amount of plaintiff's damages, but it is within our province to de- 
termine where, as here, it appears clearly from the evidence that the 
amount of the judgment is excessive, what if any part thereof it 
would be proper for us under the evidence to affirm in case the plain- 
tiff chooses to remit the excess”) ; Cleveland, C. C. & St. L. R. Co. v. 
Beckett (1894) 11 Ind. App. 547, 39 N. E. 429; Hast Chicago v. 
Gilbert (1915) — Ind. App. —, 109 N. E. 404; Florida R. & Nav. 
Co. v. Webster (1889) 25 Fla. 394, 5 So. 714; Van Winter v. Henry 
County (1883) 61 Iowa, 684, 17 N. W. 94; Duffy v. Dubuque 
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(1884) 63 Iowa, 171, 50 Am. Rep. 743, 18 N. W. 900; Knowlton v. 
Des Moines Edison Light Co. (1902) 117 Iowa, 451, 90 N. W. 
818; Chicago, M. & St. P. R. Co. v. Walsh (1895) 157 Ill. 672, 
41 N. E. 900; Elgin City R. Co. v. Salisbury (1896) 162 Ill. 187, 44 
N. KE. 407; Missourt P. RB. Co. v. Dwyer (1886) 36 Kan. 58, 12 Pac. 
352 (where it is said that such action on the part of the appellate 
court is no invasion of the province of the jury or of the rights of the 
defendant) ; Yard v. Gibbons (1915) 95 Kan. 802, 149 Pac. 422; 
Burdict v. Missourt P. R. Co. (1894) 123 Mo. 221, 26 L.R.A. 384, 
45 Am. St. Rep. 528, 27 8. W. 453; Nicholds v. Crystal Plate Glass 
Co. (1894) 126 Mo. 55, 27 8. W. 516, 28 S. W. 991 (where the court, 
in ruling adversely to defendant’s contention that the judgment 
should be reversed, though the plaintiff might be willing to remit 
the excess, said: “That the court has the power to say a given ver- 
dict is excessive is conceded on all hands, and if it has such power 
it can say what amount will not be excessive”) ; Chitty v. St. Louis, 
I. M. & 8S. R. Co. (1902) 166 Mo. 435, 65 S. W. 959; Hamilton v. 
Great Falls Street R. Co. (1895) 17 Mont. 334, 42 Pac. 860, 43 Pae. 
713; Clapp v. Hudson River R. Co. (1854) 19 Barb. 461; Whitehead 
v. Kennedy (1877) 69 N. Y. 462 (obtter) (where it is said that the 
practice in actions of tort for injuries to the person, of making a 
conditional order reversing the judgment and granting a new trial 
unless the plaintiff consents to reduce the damages to a specified sum, 
and affirming it for that amount if the plaintiff consents to the re- 
duction, is a comparatively modern one) ; Holmes v. Jones (1890) 
121 N. Y. 461, 24 N. E. 701 (an action for libel, where it was said: 
“We see no reason to doubt that such conditional reduction of dam- 
ages can be made in all actions of tort where the damages rest in 
the discretion of the jury; and the power of the court at general term 
to make such reduction has been so long exercised and has been so 
often approved by this court that it is no longer open to question”) ; 
Durrell v. Boyd (1858) 9 Ohio St. 72; Pendleton Street R. Co. v. 
Rahmann (1872) 22 Ohio St. 446 (where it was held that the ac- 
tion of the trial court in entering judgment for a smaller sum than 
that for which the jury found a verdict, with the consent of the 
plaintiff, was not one to which the defendant might object) ; Central 
of Georgia R. Co. v. Mallet (1911) 2 Tenn. C. C. A. 454; Inter- 
national & G. N. R. Co. v. Wilkes (1887) 68 Tex. 617, 2 Am. St. 
Rep. 515, 5 S. W. 491 (where it is said that if the jury thought 
plaintiff damaged to the amount found they thought him damaged 
to the extent of the reduced amount, “so that the finding is at last 
theirs, not that of the court”); Gulf, C. & 8. F. R. Co. v. Darby 
(1902) 28 Tex. Civ. App. 413, 67 S. W. 446; Corcoran v. Harran 
(1882) 55 Wis. 121, 12 N. W. 468 (where it ys said that the allow- 
ance of an option to the plaintiff to remit the excess as a condition 
of denying a motien for a new trial is no more of an exercise of 
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arbitrary power by the trial judge than it would be for him to set 
aside the verdict absolutely upon the sole ground that it is excessive, 
and then in effect direct a jury to bring in a verdict for a smaller 
sum but not in excess of an amount named by the court) ; Northern 
P. R. Co. v. Herbert (1885) 116 U. S. 642, 29 L. ed. 755, 6 Sup. 
Ct. Rep. 590; Scheu v. Pennsylvania R. Co. (1905) 141 Fed. 495; 
Pennsylvania Co. v. Sheeley (1915) 221 Fed. 901 (where the court 
said: “In making to plaintiff an offer of conditions on which part 
of a judgment may stand, we cannot take the place of the jury. We 
must only be sure that no substantial injustice comes to the party 
against whom the judgment is maintained. If the conditions so fixed 
seem unjust to the plaintiff, he can protect himself by declining to 
accept the offer”). And see also the cases immediateby following. 

In Noxon v. Remington, 78 Conn. 296, 61 Atl. 963, it was said: 

“We are clearly of the opinion that the practice of thus granting a 
new trial nisi, in certain cases where the damages awarded by the 
verdict are clearly excessive, is a beneficial one to the parties, and is 
in no sense a usurpation of the functions of the jury. Such an order 
frequently saves the parties the expense of a second trial. 
Since the reduced sum required to be paid by the judgment, after 
the remittitur has been filed, is a part of the damages assessed by the 
jury, the defendant cannot be heard to say that such reduced dam- 
ages were not assessed by the jury, nor can he, because the trial court 
has held the verdict to be excessive, complain at being required te 
pay the reduced amount, unless that is also excessive.” 

In St. Lows, I. M. & S. BR. Co. v. Adams (1905) 74 Ark. 326, 109 
Am. St. Rep. 85, 86 S. W. 287, the court, after stating that the 
defendant has no option in the matter and must submit to the judg- 
ment allowed by the court, while the plaintiff has the right to reject 
the offer if he chooses to do so, said: “The court should always go 
down to a sum which it can feel certain that the defendant should 
pay, and which under the evidence the plaintiff is clearly entitled to 
recover. If it should be less than the plaintiff is entitled to under 
the evidence, the defendant is not injured; for, if the plaintiff ac- 
cepts it, defendant then gets of* with less than he was liable to pay. 
On the other hand, as plaintiff is not compelled to accept the amount 
offered, he has no ground for complaint that the court, instead of 
reversing the case outright on accovnt of an error for which he ig 
partly te blame, and forcing him to wndergo a new trial, gives him 
the privilege of taking the sum named, and by doing so of getting 
some substantial compensation without the trouble and expense of 
further litigation.” 

In Gila Valley, G. & N. R. Co. v. Hall (1910) 13 Ariz. 270, 11% 
Pac. 845, 1 N. C. C. A. 362, in which it was held to be within the 
power of the court to permit a remission where the damages are un- 


liquidated and the verdict excessive, except where it appears that the 
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verdict was the result of passion or prejudice, the court said: “It is 
argued that to permit a remittitur, or to require it as a condition of 
refusing a new trial, is to substitute the court’s judgment for that 
of a jury, to the latter of which the defendant is entitled. But it is 
to the jury’s judgment that defendants object when they appeal to 
the court fer new trials on the ground of excessive verdicts. The 
trial court has undoubted power to determine whether the verdict is 
or is not excessive, and, in considering the question, usually deter- 
mines in its own mind the maximum amount for which a verdict 
could with propriety be permitted to stand. Where there has been 
no error of law committed which would require a retrial, and it 
appears that the excessive verdict has resulted from too liberal views 
as to the damages sustained, rather than from prejudice or passion, 
to permit a remission of the excess, instead of putting the parties to 
the expense of a new trial, promotes justice and puts an end to the 
litigation.” 

In Florida R. & Nav. Co. v. Webster (1899) 25 Fla. 394, 5 So. 
714, it is said that the objection to the requirement of a remittitur 
as a condition of affirmance, that the court is substituting its judg- 
ment for that of the jury, does not apply, for to do so is not to indi- 
cate what amount the court would have given, but only such amount 
as it would not feel at liberty to pronounce excessive. 

Where, pending a motion for new trial by the defendant to set 
aside a verdict for damages consequent upon personal injuries re- 
ceived by the plaintiff, the latter, by his counsel, voluntarily, and 
without any suggestion from the court, reduced the verdict by writing 
off therefrom a certain sum, and the trial judge subsequently over- 
ruled the motion, but it does not appear that his refusal of a new 
trial was influenced by such reduction of the verdict, and where this 
court cannot say that the verdict as originally rendered by the jury 
was so excessive as to lead the court to suspect bias or prejudice on the 
part of the jury, the judgment of the court refusing a new trial will 
not be reversed on account of such voluntary reduction of the verdict. 
Savannah, F. & W. R. Co. v. Godkin (1898) 104 Ga. 655, 69 Am. 
St. Rep. 187, 30 S. E. 378, 4 Am. Neg. Rep. 253. 

In Belt R. Co. v. Charters (1905) 123 Ill. App. 322, it is said that 
the rule, though illogical, is justified by the maxim that it is neces- 
sary there should be an end to htigation, and by the constitutional 
rights everyone has to receive promptly that which is justly due him. 

In Burdict v. Missouri P. R. Co. (1894) 123 Mo. 221, 26 L.R.A. 
884, 45 Am. St. Rep. 528, 27 8. W. 453, it is said: “When it is 
conceded, as it generally is, that an appellate court can say a given 
verdict is excessive, it follows that it can designate an amount which 
would not be excessive. If it possesses the power to say the one thing, 
it possesses the power to say the other. The law is a practical affair, 
and ought to be administered in a practical way, so as to work out 
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substantial justice, by avoiding, as far as possible, the long delays 
and accumulated costs incident to reversals and repeated trials.” 

In Chitty v. St. Louis, I. M. & 8S. R. Co. (1902) 166 Mo, 435, 65 
S. W. 959, the court, after alluding to the difference of opinion in 
the earlier Missouri decisions, said: “The practice of this court for 
years, the weight of modern adjudications in other states, and the 
speedy and direct termination of controversies, are unquestionably 
in favor of the existence of the power. The cases which deny the 
power, concede the right of this court to attain the same end by the 
indirect route of setting aside judgments on the ground that they 
are, on their face, the result of passion, prejudice, or misconduct of 
the jury, until finally some jury is thus coerced into returning a 
verdict which this court does not think is excessive. As long as the 
power is conceded to set aside a verdict otherwise proper, solely on 
the ground that it is excessive, it must be acknowledged that the 
proper, expeditious, and economical administration of the law re- 
quires the error to be corrected in a direct way by remittitur instead 
of by the indirect way above pointed out. LExperience has demon- 
strated not only the propriety, but the necessity for so reaching a 
just and speedy correction of an otherwise unobjectionable verdict. 
For these reasons we hold that the power to order a remittitur in 
such and like proper cases exists.” 

In Texas & N. O. R. Co. v. Syfan (1898) 91 Tex. 562, 44 8. W. 
1064, it is said that the defendant cannot complain that the court 
in making a remittitur a condition of affirmance invades the province 
of the jury, because such action is taken at the request of the defend- 
ant. 

In Branch v. Bass (1858) 5 Sneed, 366, an action on the case for 
the abduction of the plaintiff’s minor daughters, it was said: “When 
it is admitted that the court may set aside a verdict in an action 
of pure tort, on the ground that the damages, in the opinion of the 
judge, are excessive,—and this position cannot be questioned,—the 
question involved in this case, we think, is conceded. The power of 
the judge to set aside the verdict, on the ground that he considers 
the damages excessive necessarily implies that it is his province, on 
the motion for a new trial, to forra a judgment as to what, under 
all the circumstances of the case, would be reasonable damages; and 
if, upon the suggestion of the court, the damages be voluntarily re- 
mitted to the amount indicated by the court, we perceive no well- 
founded objection to the practice of allowing judgment to be ren- 
dered for the residue of the damages. By this course the delay and 
expense of another trial is saved to the parties, and the defendant 
has no just cause of complaint, if, indeed, the residue of the dam- 
ages be not disproportioned to the nature of the injury, and be suffi- 
ciently supported by the proof. The objection that such practice is 
a usurpation by the court, of the province of the jury, is not, in our 
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opinion, well founded; and, perhaps, does not lie in the mouth of the 
defendant. ‘The facts of the case were properly submitted to, ane 
passed upon by, the jury. The right of the plaintiff to recover dam- 
ages was fixed by the jury, not by the court. The judge merely ex- 
pressed an opinion as to the reasonableness of the amount of the 
damages assessed by the jury, as, of necessity, he must do on the mo- 
tion for a new trial, and thereupon a release of two thirds of the 
damages was executed by the plaintiff. This was no invasion of 
the province of the jury, or of the rights of the defendant. Though 
the judgment was for a smaller amount of damages than found by 
the jury, still it was a judgment based upon the verdict, and not upon 
tacts determined by the court. To deny the control of the court, over 
the action of the jury, to the extent contended for, in the class of 
cases to which this belongs, would lead to great practical abuses.” 

In Young v. Cowden (1897) 98 Tenn. 577, 40 S. W. 1088, the 
court said: ‘We see no valid objection to the rule as laid down and 
followed in this state, and in almost all the states of the Union, of 
suggesting a remittitur as a condition of not granting a new trial, 
and while it cannot be made peremptory upon the plaintiff, but must 
remain optional, still, when it is accepted by plaintiff, and there is 
no attempt to prevent an appeal on the part of the defendant, and 
thus to coerce him to submit to the judgment, he has no right to com- 
plain, inasmuch as the court fixes the damages at an amount lewer 
than that fixed by the jury.” 

In Baker v. Madison (1885) 62 Wis. 137, 22 N. W. 141, an action 
for damages for personal injuries, it was said: “It would seem from 
the cases cited that in many of the states, some of which once held to 
the rule which prevails here, the appellate courts have adopted the 
practice of indicating the excess, and of giving, or directing the trial 
court to give, the plaintiff the option to remit such excess, and allow 
him to take judgment for the residue. The reasons which have in- 
duced the courts to adopt this practice are cogent and satisfactory. 
They are well illustrated in the present case. The plaintiff has ob- 
tained three successive verdicts,—the first two upon insufficient, the 
last upon sufficient, evidence. There is no reason to believe that any 
future trial will result differently, unless the plaintiff is driven out 
of court because of inability to continue the litigation. Neither is 
it at all probable that the recovery will ever be materially less than 
the sum above indicated. Every lawyer and judge knows that the 
almost uniform tendency of successive trials in such cases is in the 
direction of an increase of damages. Why, then, should there be an- 
other trial, if the plaintiff is willing to reduce his damages to the 
proper sum? What end of justice will be promoted thereby, or what 
right vindicated? The plaintiff has demonstrated that he has a 
cause of action against the defendant, and the verdicts of three suc- 


cessive juries enable the court to specify the sum he ought to recover. 
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No error has intervened, except in the last award of damages, and 
nothing appears to raise a suspicion that any improper motives or 
feelings on the part of the jurors led to that error. Why, then, if he 
is willing to remit the excess, should the plaintiff be driven to the 
delay and expense of another trial to vindicate rights which he has 
already fully established? We confess our inability to answer these 
questions adversely to the plaintiff. The main ground upon which 
the rule of Potter v. Chicago & N. W. R. Co. (1868) 22 Wis. 615, is 
rested, is that if the court assumes to fix a sum for which the plain- 
tiff may have judgment, it thereby usurps the functions of the jury. 
See Nudd v. Wells (1860) 11 Wis. 408. Certainly, the usurpation 
is the same if the trial court does the same thing. Yet the right 
of the trial court to allow the plaintiff to remit the excess, and then 
given him judgment for the residue, is almost universally recognized, 
and, so far as we are advised, such has always been the practice in 
this state. The practice was sanctioned by this court in an action 
like this in Corcoran v. Harran (1882) 55 Wis. 120, 12 N. W. 468. 
In the opinion in that case, Mr. Justice Cassoday shows that this 
practice, whether in the trial or appellate court, is in the interests 
of justice in all proper cases, and that it involves no usurpation by 
the courts of the functions of the jury. This being really a matter of 
practice, the maxim stare decisis has no application. When satis- 
fied that adherence to any rule of practice will work injustice, the 
court will change or modify the rule to prevent the wrong, no matter 
how long it has been observed. All that we now do is to make the 
tule of Potter v. Chicago & N. W. R. Co. sufficiently elastic to enable 
the court, in a proper case, to relieve the plaintiff from the delay and 
expense of another trial, when the only fault in the verdict is that 
it gives him too large an amount. If other material errors have been 
committed, prejudicial to the defendant, or if there is reasonable 
ground for belief that the jury were moved by improper motives or 
led astray by ignorance, or if any other grounds exist satisfactory to 
the court, a new trial will be ordered.” 

In Hocks v. Sprangers (1902) 113 Wis. 123, 89 N. W. 113, an ac- 
tion for slander, the court said: “Where a case has been once fully 
tried, resulting in a decision just in every respect, except as regards 
the amount of damages assessed, regardless of the degree of such 
excess or the particular element in which the infirmity exists, if the 
court can name a sum which will in all reasonable probability cure 
the mischief, leaving a sum sufficiently small to leave no substan- 
tial reason for expectation that a new trial would make it less, and 
the plaintiff is willing to take that amount and end the litigation, 
there is no reason whatever why such a course should not be adopted. 
True, there was a tenderness during the early history of the court in 
applying that principle, which resulted in some doubt being ex- 
pressed as to whether it could be applied by this court especially in 
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tort cases, as indicated in Corcoran v. Harran, supra. That situ- 
ation long ago ceased to exist. This court sits for the correction of 
errors. It may serve that purpose as efficiently as regards a viola- 
tion of the rights of a party in a case like this, in that the assessment 
of damages is excessive, by eliminating that excess, if a sum can be 
named so small that a jury would not in any reasonable probability 
bring in a less sum upon a new trial, as could be done by leaving 
the parties to settle the controversy by further expensive litigation.” 
Perhaps the most elaborate discussion of the reasons in favor of 
the practice is to be found in the opinion of the court in Hewmlich v. 
Tabor (1905) 123 Wis. 565, 68 L.R.A. 669, 102 N. W. 10, where 
it is said: “Doubtless, unless the trial judge, in scaling down a 
verdict, and permitting one party to a suit to accept the situation 
thus created, and end. the controversy, whether his adversary is wil- 
ling or not, determines the proper amount of the verdict from the 
standpoint of what, in his judgment, a jury would probably allow, 
the language of jurists and text writers, forcibly as they do, con- 
demning such practice, would seem to be unanswerable. 
Now it would seem to be quite clear that if a trial or appellate court 
compelled a defendant to submit, at the plaintiff’s option, to a 
judgment for less than that named in a verdict, held to be fatally 
excessive, thus enabling the plaintiff to succeed without a new trial, 
and fails to guard against all reasonable danger of impairment of 
the former’s rights,—as, for example, if it does so on the basis of 
allowing a liberal or full, or, from the judge’s standpoint, merely a 
fair compensation to the plaintiff, it invades the rights of the de- 
fendant. It does just what all courts have declared cannot be 
legitimately done. . Further, to allow a verdict which is fatally ex- 
cessive to stand upon condition of plaintiff remitting the excess, or, 
as it is sometimes said, as indicated, consents to a reduction thereof 
to the proper amount, is likewise an invasion of such right unless 
the amount of the excess or the proper amount of the verdict is 
determined upon some basis which fairly takes the judgment of a 
jury for the guide, instead of the independent judgment of the 
court. It is not logical to so vigorously defend the right of jury 
trial in civil actions by mere words, and accompany it by substitut- 
ing therefor, in fact, the judgment of the court. The right of jury 
trial is as sacred to the defendant as to the plaintiff. The practice 
of treating fatally defective verdicts—the right to recovery being 
unquestioned—so as not to prejudicially invade the rights of either 
party, and yet terminate the litigation without the expense of another 
trial, is in the interests of public and private justice. It is a great 
boon to the parties directly interested, and to the public as well, 
upon whom, in a great measure, the burden of judicial administra- 
tion rests. Notwithstanding the remarks quoted from the opinion of 


Mr. Justice Newman, in Gillen v. Minneapolis, St. P. & 8. Ste. i, 
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R. Co. (1895) 91 Wis. 633-636, 65 N. W. 374, such practice is 
firmly established in this state, both as to trial courts and this 
court. It has become the judicial custom in case of a fatally ex- 
cessive verdict where the right to recover is clear, whether the error 
is attributable to perversity or not, and whether the defendant does 
or does not consent to permit the plaintiff to terminate the contro- 
versy without the expense of a new trial by consenting to take 
judgment for an amount sufficiently under that named by the jury 
to cure such error in the judgment of the court (Baker v. Madison 
(1885) 62 Wis. 151, 22 N. W. 141, 583); and also to permit the 
defendant in such a situation to terminate the litigation, whether 
plaintiff is willing or not, by consenting to judgment for a sum suf- 
ficiently less than the verdict, to, in the judgment of the court, cure 
the error (Rueping v. Chicago & N. W. R. Co. (1904) 123 Wis. 
319, 101 N. W. 710). That rule, with a legitimate basis therefor, 
has been evolved in the course of years of judicial administration 
as a most valuable means of ‘promptly and without delay’ termi- 
nating disputes between parties to the end that, so far as due course 
of law will permit, wrongs may be remedied or prevented without 
that financial exhaustion which tends to make men surrender valu- 
able rights rather than to persist in efforts to secure them by legal 
means. No reason is perceived for retracing judicial footsteps as to 
that practice, and no reason for apologizing for its existence, while 
the reasons are many for more thoroughly intrenching it on a logical 
basis that will meet all criticism, if that has not heretofore been 
done. It is believed that the one already established here satisfies 
that essential. That requires the sum imposed upon the defendant, — 
whether he consents or not, giving the option to the plaintiff, to 
be as small as an unprejudiced jury would probably name; and the 
sum to be imposed upon the plaintiff, whether he consents or not, 
giving the option to the defendant, to be as large as an unprejudiced 
jury on the evidence would probably name.” 

In Arkansas Valley Land & Cattle Co. v. Mann (1889) 130 U. 8S. 
69, 32 L. ed. 854, 9 Sup. Ct. Rep. 458, an action for conversion, it is 
said: “To indicate, before passing upon the motion for a new trial, 
its opinion that the damages are excessive, and to require a plaintiff 
to submit to a new trial, unless, by remitting a part of the verdict, he 
removes that objection, certainly does not deprive the defendant of 
any right, or give him any cause for complaint. Notwithstanding 
such remission, it is still open to him to show, in the court which 
tried the case, that the plaintiff was not entitled to a verdict in any 
sum, and to insist, either in that court or in the appellate court, 
that such errors of law were committed as entitled him to have a new 
trial of the whole case.” 

It has been held that a statute authorizing the appellate court to 


cure an excessive verdict by making an affirmance of the judgment 
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conditional upon a remittitur is not, as applied to actions for dam- 
ages for personal injuries, unconstitutional as depriving the de- 
fendant of a trial by jury. Tezas & N. O. R. Co. v. Syfan (1898) 91 
Tex. 562, 43 S. W. 551, 44 8. W. 1064. 

In Hz parte Steverson (1912) 177 Ala. 384, 58 So. 992, the con- 
stitutionality of a statute requiring the consent of the defendant to 
be obtained to a remission of damages as an alternative to reversal 
was raised, but not decided. 

The practice of making a reversal, or the denial of a motion for a 
new trial on the ground of excessiveness of the damages, conditional 
upon a remittitur, formerly prevailed in Canada (see Higgins v. 
Walkem (1888) 17 Can. S. C. 225; Steadman v. Venning (1883) 22 
N. B. 639; Rainnie v. Saint John City R. Co. (1892) 31 N. B. 582; 
Dancey v. Grand Trunk R. Co. (1892) 19 Ont. App. Rep. 664; 
Fahey v. Jephcott (1901) 2 Ont. L. Rep. 353) ; but, since the deci- 
sion in Watt vy. Wart, it has been held that consent of both parties 
must be obtained. (See Barter v. Sprague’s Falls Mfg. Co. (1907) 
38 N. B. 207; Cullen v. Canadian Detective Bureau (1910) 44 N.S. 
322; Hockley v. Grand Trunk R. Co. (1905) 10 Ont. L. Rep. 363; 
London & W. Trusts Co. v. Grand Trunk R. Co. (1910) 22 Ont. L. 
Rep. 262). 

In Collard v. Armstrong (1913) — Alberta L. Rep. —, 12 D. L. 
R. 368, it was held that where a successful plaintiff had voluntarily 
remitted a portion of the damages, the doctrine of Warr v. Watt 
did not apply, and therefore that the appellate court, upon being 
convinced that the reduced amount of damages was not excessive, 
was not bound to send the case back for a new trial. Walsh, J., 
however, dissented, saying: “A jury has been chosen by one of the 
parties, I do not know which, nor is it material, as the tribunal to 
decide what damages, if any, should be assessed against the defend- 
ant. Watr v. Watt decides as plainly as the English language is 
capable of expressing anything, that, under such circumstances, there 
is no power in any court without the consent of both parties to sub- 
stitute something else for the verdict of a jury. I can see no differ- 
ence in principle between what is being done here and what the 
House of Lords in the Wart Casz said could not be done. Without 
the consent of the defendant, the error of the jury is being remedied 
by the fixing of a smaller sum, which this court and the plaintiff say 
is a proper sum, and the right of the defendant to have the amount 
which he is to pay determined by another jury is being denied him.” 

In some jurisdictions where excessiveness of a verdict is held 
curable by remittitur, even against the objection of the defendant, 
such doctrine is limited to cases where such excessiveness is due to 
error of judgment rather than to prejudice or passion, which in- 
fluences are deemed to taint the whole verdict and require an un- 


conditional reversal. See Gila Valley, G. d@ N. R. Co. v. Hall (1911) 
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13 Ariz. 270, 112 Pac. 845, 1 N. C. C. A. 362; F. M. Davis Iron 
Works Co. v. White (1903) 31 Colo. 82, 71 Pac. 384; Tunnel Min. 
& Leasing Co. v. Cooper (1911) 50 Colo. 390, 39 L.R.A.(N.S.) 
1064, 115 Pac. 901, Ann. Cas. 1912C, 504; Brunswick Light & 
Water Co. v. Gale (1893) 91 Ga. 813, 18 S. E. 11; Seaboard Atr- 
Line R. Co. v. Bishop (1908) 132 Ga. 71, 63 8. E. 1103; Lowenthal 
v. Streng (1878) 90 Ill. 74; Chicago & A. R. Co. v. Barnett (1894) 
56 Ill. App. 384; West Chicago Street R. Co. v. Krueger (1897) 68 
Ill. App. 450; West Chicago Street R. Co. v. Johnson (1896) 69 
Ill. App. 147; Sterling Hydraulic Co. v. Galt (1898) 81 Ill. App. 
600; Belt R. Co. v. Charters (1905) 123 Ill. App. 322; Chicago & 
J. Electric R. Co. v. Goebel (1906) 129 Ill. App. 152; Illinois C. R. 
Co. v. Rothschild (1907) 134 Ill. App. 504; Sackheim ¥. Miller 
(1907) 136 Ill. App. 132; Hidem v. Chicago, R. I. & P. BR. Co. 
(1908) 144 Ill. App. 320; Giehl v. Winkler (1911) 164 Ill. App. 
358; Krakowski v. Aurora, H. & C. R. Co. (1912) 167 IH. App. 
469; Richter v. Tegtmeyer (1912) 167 Ill. App. 478; Steinbuchel 
v. Wright (1890) 43 Kan. 307, 23 Pac. 560; Chicago, R. 1. & P. 
R. Co. v. Brandon (1908) 77 Kan. 612, 95 Pac. 573; Yard v. Gib- 
bons (1915) 95 Kan. 802, 149 Pac. 422; Gurley v. Missourt P. R. 
Co. (1906) 104 Mo. 211,16 S. W. 11; Chitty v. St. Lows, I. M. & 
S. R. Co. (1899) 148 Mo. 64, 49 S. W. 868; Doty v. Steinberg 
(1887) 25 Mo. App. 328; Matthews v. Missourt P. R. Co. (1887) 
26 Mo. App. 75; Pendleton Street R. Co. v. Rahmann (1872) 22 
Ohio St. 446; Massadillo v. Nashville & K. R. Co. (1891) 89 Tenn. 
661, 15 S. W. 445; Olson v. Northern P. R. Co. (1908) 49 Wash. 
626, 18 L.R.A.(N.S.) 209, 96 Pac. 150; and cases hereinafter more 
fully set forth. 

In Savannah, F. & W. BR. Co. v. Godkin (1898) 104 Ga. 655, 69 
Am. St. Rep. 187, 30 8. E. 378, 4 Am. Neg. Rep. 253, it is said that 
the rule in Georgia is that where general damages have been recov- 
ered for a personal tort, if they be so excessive as to lead the court to 
suspect bias or prejudice, the judge has no power to require a por- 
tion of the damages to be written off and thereupon refuse a new 
trial; but that the rule is otherwise where the damages claimed are 
special, and, from the testimony, can with some accuracy be computed 
in dollars and cents, as in cases of tortious homicides. 

In F. M. Davis Iron Works Co. v. White (1903) 31 Colo. 82, 
71 Pac. 384, it is said that the injury to a defendant where a ver- 
dict has been returned as the result of passion or prejudice on the 
part of the jury, does not consist in the mere striking from the 
verdict of a portion of it, but in entering judgment against him for 
any part of the verdict the whole of which is vitiated by improper 
motives of a jury. 

In Tunnel Min. & Leasing Co. v. Cooper (1911) 50 Colo. 390, 39 


L.R.A.(N.S.) 1064, 115 Pac. 901, Ann. Cas. 1912C, 504, it was said 
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that where a verdict has been returned under the influence of passion 
or prejudice, it is reversible error to allow plaintiff to remit a por- 
tion of it and enter judgment for the residue, because the gist of the 
whole matter is that no trial by an impartial jury has been had; 
and that to permit the court in such situation to substitute its judg- 
ment as to the amount which the plaintiff ought to have for that of a 
jury would be in effect to deny the right of the defendant to such a 
trial as the general laws provide and the Constitution guarantees. 

In Burdict v. Missouri P. R. Co. (1894) 123 Me. 221, 26 L.R.A. 
384, 45 Am. St. Rep. 528, 27 S. W. 453, it is said that if it can be 
seen and fairly said that the jury gave an excessive verdict by reason 
of prejudice, passion, or other improper motive, a new trial should be 
awarded, for the inference would be a fair one that the finding for 
the plaintiff was also brought about by improper influences, and that 
this is especially so when there is any doubt as to the right of the 
plaintiff to recover. The court further said that the size of the 
verdict may of itself furnish sufficient evidence that it was the 
result of passion or some other improper influence, but that it does 
not follow that a verdict is necessarily the result of prejudice or 
passion because it is excessive. 

In Rhyne v. Turley (1913) 37 Okla. 159, 131 Pac. 695, an action 
for exemplary damages for trespass, it was said: “The defendants 
were entitled to the verdict ef a fair-minded unprejudiced jury; 
this we think they have not had. To compel them to accept in lieu 
of such verdict the judgment of the court, where the damages are 
unliquidated, and awarded solely as punishment, and there are no 
means of measuring the same, is to deny them the right of a trial 
by jury as contemplated by the law.” 

In Thomas v. Womack (1855) 13 Tex. 580, it is said that the 
court will not substitute its sense of what would be the proper amount 
of the verdict, where it is so excessive as to warrant the belief that 
the jury had been misled either by passion, prejudice, or ignorance ; 
for to permit the verdict to be reduced to an amount the court might 
think reasonable in such a case would be to substitute the opinion of 
the judge for the verdict of the jury, and, in effect, to deny the 
aggrieved party the right to a trial by an impartial jury. 

In other cases, however, it has been held that even where the ver- 
dict is so excessive as to indicate prejudice or passion, the error may 
be cured by remittitur so long as the prejudice or passion is not 
shown to have affected the decision of the jury upon the merits. See 
Birmingham R. Light & P. Co. v. Comer (1914) 10 Ala. App. 261, 
64 So. 533; St. Louis, I. M. é 8. R. Co. v. Brown (1911) 160 Ark. 
107, 140 S. W. 279; Chicago, R. I. & P. R. Co. v. Batsel (1911) 100 
Ark. 526, 140 S. W. 726; Rose v. Des Moines Valley R. Co. (1874) 
39 Towa, 246; McKinley v. Chicago & N. W. R. Co. (1876) 44 Iowa, 
314, 24 Am. Rep. 748; Lombard v. Chicago, R. I. & P. R. Co. (1877) 
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47 Towa, 494; Howard v. Grover (1848) 28.Me. 97, 48 Am. Dec. 478; 
Ewing v. Stickney (1909) 107 Minn. 217, 119 N. W. 802; Kurpge- 
weit v. Kirby (1910) 88 Neb. 72, 33 L.R.A.(N.S.) 98, 129 N. W. 
177; Belknap v. Boston & M. R. Co. (1870) 49 N. H. 358; Choctaw, 
O. & G. R. Co. v. Burgess (1908) 21 Okla. 653, 97 Pac. 271 (obiter) ; 
Alabama G. 8S. R. Co. v. Roberts (1904) 113 Tenn. 488, 67 L.R.A. 
495, 82 S. W. 314, 3 Ann. Cas. 937; Galveston, H. d S. A. RB. Co. 
v. Nicholson (1900) — Tex. Civ. App. —, 57 S. W. 693; Galveston, 
H. & N. R. Co. v. Wallis (1907) 47 Tex. Civ. App. 120, 104 S. W. 
418; Gulf, B. & K. C. R. Co. v. O'Neil (1903) 32 Tex. Civ. App. 
411, 74 S. W. 960; Brown v. Southern P. R. Co. (1891) 7% Utah, 
288, 26 Pac. 579. 

In Alabama G. 8. R. Co. v. Roberts (1904) 113 Tenn. 488, 67 
L.R.A. 495, 82 S. W. 314, 3 Ann. Cas. 937, it was said: “In a 
number of cases it has been held that when the damages are so 
excessive as to evince passion, prejudice, or caprice, the error can- 
not be corrected by remittitur, because such passion, prejudice, and 
caprice will be presumed to have permeated the entire verdict, and 
to have influenced or catised the finding of the question of any 
liability on the facts. See cases cited in 18 Enc. Pl. & Pr. p. 144. 
We cannot admit the soundness of the view of these cases under our 
practice. If a jury, through passion, prejudice, and caprice. has 
given a judgment, whether excessive or not, when the facts do not 
warrant any judgment, it is the practice of this court to set aside the 
verdict because there is no evidence to support it. But when the 
court can see that there is liability, and especially when that liability 
is conceded for some amount, as in the present case, and the only 
error is the amount of damages awarded, certainly there is no good 
reason to set aside the verdict in toto if justice and right can be 
reached by reducing the damages. There may be cases where a ver- 
dict for any amount whatever would evince passion, prejudice, or 
caprice, and these cases can readily be reached under the rule of this 
court. to reverse when there is no evidence to support the verdict.” 
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{ENGLISH DIVISIONAL COURT.] 


In the Estate of ANN FAITH BRYAN, Deceased. 


LL. R. £1907] Prob. 125: 
Also Reported in 76 L. J. Prob. N. S. 30, 96 L. T. N. S. 584. 


Probate — Revocation — Inconsistent wills — Intention — Implication. 


A later will may revoke earlier testamentary documents, although 
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AID OF COMPLETE SET OF BRITISH RULING CASES. 


Does the fact that the motive of plaintiff in bringing a suit was 
to make as much trouble as possible for the defendant, justify its 
, dismissal ? 


. A and B plan to go fishing together, and start out in A’s car. B 


is injured in a collision with another automobile, to which, how- 
ever, A’s negligence contributed. In an action for damages against 
the driver of the other car the defendant claims that A and B were 
engaged in a common enterprise and hence that the contributory 
negligence of A is imputable to B. Can this contention be sus- 
tained ? 


. A purchaser of goods resells a part of them and forwards them 


to the purchaser. Subsequently, and before a reasonable time for 
examining the goods has expired, he discovers that they are not in 
accordance with the contract of sale. He thereupon takes steps 
to recover the portion shipped to the sub-purchaser, and notifies 
the seller that he rejects the goods as not conforming to description. 
Can he do so? 


May a municipality authorize the use of'a part of the public high- 
way for a gasoline filling station? 


Is one who leaves a loaded gun where it is found and accidentally 
discharged by another liable for the resulting injury? 


Ordinarily the domicil of a wife is that of her husband. Can a 
married woman who has been compelled to leave her husband be- 
cause of his misconduct acquire a separate domicil of her own? 


A sub-contractor having threatened to abandon work because of 
nonpayment for work done, the owner of the property upon which 
the work is being done orally promises to pay him if he will go 
ahead and complete the work. Is such a promise one to answer 
for another’s debt or default within the Statute of Frauds? 


Is a municipality estopped by its representations to a property own- 
er about to build, as to the location of the street line? 


Has a member of a firm operating a moving picture theater implied 
power to bind his partner for money borrowed upon the representa- 
tion that it is to be used for the purposes of the partnership busi- 
ness? 

Does a declaration in a will that an heir or next of kin shall take 
nothing, or shall have the provision made for him and no more, 
exclude him from participation in property as to which there is an 
intestacy? 
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The English Ruling Cases described on page 94 (specimen pages, 
ante) contain the English Decisions prior to 1900 which have been 
most cited by our courts and which have had a large part in shaping 


our jurisprudence. 


The British Ruling Cases described on page 95 (specimen pages, ante) 
contain the decisions of the British Empire since 1900 which are of 


most importance to American lawyers. This is a continuing publication. 


The above two sets with their cases and annotations contain most of 
the English case law which American lawyers need. It should be borne 
in mind that the English courts like American courts decide a large 
proportion of purely local cases, consequently only a limited number of 
their decisions are applicable to our jurisprudence. Those English cases 


which are applicable are important to the American lawyer.. 
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GENERAL TEST PROBLEMS IN THE USE OF LAW BOOKS. 


‘These problems are such as are likely to arise in the lawyer’s ordinary 


use of printed legal sources. ‘They are included herein for the purpose 
of furnishing a means by which the reader may test his assimilation of 
the information given in the preceding pages. 


ile 


Lake 


How would you proceed to find the report of a case which you 
know only by the name of a party; e. g., the Colgate Case, in the 
United States Supreme Court? 


. How is it possible to find the correct citation of a case where the 


citation given is incorrect: 

Example: Given the citation Crafts v. Hibbard, 4 Metc. (Ky.) 
438, no such case being in the volume referred to, how can the 
correct citation be found? 


. Given the name of a report in an abbreviated form (e. g., Mees. & 


W. or Rich. Eq.), what sources of information are available for 
finding the full name? 


. Given the citation of a case in a state report, how would you find 


the citation for it in the National Reporter System? 


. Given the citation of a case in a Reporter, how would you find 


the citation for the official series? 


. Given the citation of a case in a state report or one of the Reporters, 


how would you ascertain whether it is also reported in some one 
of the annotated reports? 


. What is the correct method of citing 


(a) Iowa Supreme Court Reports, 

(b) South Carolina Reports, 

(c) Northeastern Reporter, 

(d) American Law Reports Annotated, 
(e) Ruling Case Law, 

(£) Federal Statutes Annotated? 


. How would you proceed to find a Federal statute cited merely 


from The Statutes at Large, in the United States Compiled Stat- 
utes, or the Federal Statutes Annotated? 


(a) In case of a discrepancy between the United States Code and 
the Statutes at Large, which will control? 
(b) Has the United States Code been enacted into law? 


What are the sources of information concerning statutes passed 
since the last compilation or revision? 


How would you find the text of a statute known to you only by 
its popular name, e. g., the Blue Sky Law, or the Carmack Amend- 
ment? 
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How would you find the text of a statute known to you only by 
its subject ? 


You are asked whether one’s neighbor may be compelled to share 
the cost of a division fence. How would you ascertain whether 
there is a state statute bearing on the question? 


Where can a copy of your state Constitution be found? 


Where would you find the text of a treaty? How find whether it 
has been construed by the United States Supreme Court? 


Are all decisions in every court reported ? 

Are the cases contained in a report cited by the name of the reporter 
likely to be recent, or otherwise ? 

Should a headnote be relied upon as stating the effect of the decision 
correctly ? 

Is this true of headnotes written by the court? 

How are dicta to be distinguished from points actually decided ? 
How would you proceed to ascertain whether a given case has been 
affirmed or reversed ? 

Given a decision of the highest court of the state on a question re- 
viewable in the United States Supreme Court, how can you find 
out whether it was taken to that court? 

Having found a decision of an appellate court sending back a case 
for a new trial, how would you find whether there has been a sub- 
sequent appeal ? 


. What means may be employed in determining whether a given case 


has been overruled? 


. What means are available for finding the cases in which a given 


statute has been construed ? 


. How would you proceed to locate in the digest cases concerning the 


proper classification of which you are doubtful ? 


. What means would you take to insure the finding of cases which 


the compiler of the digest has erroneously classified ? 

You recollect having at some time seen a decision dealing with a 
given point, but do not recall the name of the case or the state in 
which it was decided. How would you proceed to find it? 

How may an annotation in A.L.R. be supplemented ? 


How may an annotation in L.R.A., or any other of the annotated 
reports, be supplemented ? 
How may a known case in point be utilized as a means of finding 
other cases in 

(a) Digests, 

(b) Textbooks, 

(c) Citation Books and Extra-Annotations, 

(d) Annotations? 
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Where can you find the decisions of the Interstate Commerce Com- 
mission? Of the Public Utilities Commission ? 


What period and jurisdiction does each of the following Reporters 
cover? 

(a) Southwestern Reporter, 

(b) Atlantic Reporter. 
What period does each of the following Annotated Reports cover? 

(a) Lawyers Reports Annotated. 

(b) American Decisions? 
Having a citation to reports known by the name of the reporter, e. 
g.. Johnson’s New York Reports, how can you ascertain what 
court was reported by him? 
How does the table of contents of a legal treatise differ from its 
index ? 
Where can a list of the principal textbooks on any given subject be 
found? 
Suppose that you know of a treatise on some subject and wish to 
consult the latest edition, how can you find out which is the latest 
edition? 
Given the citation of a case in a state report or one of the reporters, 
how would you ascertain whether it has been cited in an annotation 
inlA ss or Al. Roe 
What advantage does an annotation possess over textbooks, encycio- 
pedias and digests ? 
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“An index is a necessary implement, and no tmpedi- 
ment, of a book, except in the same sense wherein the 
carriages of an army are termed impediments. Without 
this a large author is but a labyrinth without a clew to 
direct the reader therein. I confess there is a lazy kind 
of learning, which is only imdical; where scholars (like 
adders which only bite the horse heels) nibble but at the 
tables, which are called calces librorum, neglecting the 
body of the book. But, though the idle deserve no 
crutches (let not a staff be used by them, but on them), 
pity it is the weary should be denied the benefit thereof, 
and industrious scholars prohibited the accommodation 
of an index, most used by those who most pretend to 
contemn it.” 


THOMAS FULLER. 
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Federal statutes, 17. 
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HANG A Ge 
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ALABAMA 
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Special reports, 53. 
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AMERICAN PROBATE REPORTS 
Special reports, 53. 


AMERICAN RAILROAD AND 
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Special reports, 53. 


AMERICAN RAILWAY REPORTS 
Special reports, 53. 


AMERICAN REPORTS 
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Digest of, 59. 
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Relation to Ruling Case Law, 76. 
Supplemented by Lawyers’ Reports, 
Annotated, 57. 
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AMERICAN STATE REPORTS 
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See American Reports. 
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See American State Reports. 
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ANNOTATED REPORTS 
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Finding in, case cited from state report 
or National Reporter system, 61. 

Plan of, 54. 

Use of, 59, 60, 179. 

ANNOTATED REPORTS SYSTEM 
As part of lawyer’s library, 256, 
Guide to indexes of, 59. 

Reports comprised in, 58. 
Search in, instance of, 201, 
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| ANNOTATED STATUTES 


Wise. 12°20; 


ANNOTATIONS 
See also Annotated Reports; Extra- 
_ annotations. 
American Law Reports, Annotated, 
Specimen of, 507-518. 

British Ruling Cases, 95. 

Specimen pages showing, 550-566. 
Connotation of term, 77 
Distinguished from digests, 78. 
English and Empire Digest, 99, 101. 
English Ruling Cases, 94, 95. 

Specimen of, 526-531. 

Federal statutes, 14-16. 

How supplemented, 60. 

Indexes to, 59, 60. 

Lawyers’ Edition of U. S. Supreme 
Court Reports, 35. 

Specimen pages showing, 482-484, 

490, 491. 

Methods of making, 54. 

Shepard’s references to, 85. 

Usefulness of, 60. 


ARPS GA»: 
Abbreviation for Appeal Cases, 93. 


APPEAL BRIEF 
Court’s requirements as to, 210. 
Differs from trial briefs, 209. 
Example of, 248-251. 
Generally, 230-251. 


APPBEL EES 
Brief of, 245, 246. 
A. R. 


See American Reports. 


ARGUMENT 
In appeal brief, 239. 
Preparing brief for, 219. 


ARIZONA 
Reports of, 38. 

ARKANSAS 
Reports of, 38. 

ASPINALL’S 


CASES 
Special reports, 94. 


Agieeine 


See American State Reports, 


ATLANTIC REPORTER 
Described, 51. 


MARITIME LAW 


INDEX 


AUSTRALIA 
Reports of, 104. 


B. 


BANKING CASES ANNOTATED 
Special reports, 53. 


BANKING LAW 
Special reports devoted to, 53. 


BANKRUPTCY 
“American Bankruptcy Reports,” 5%). 
“Bankruptcy and Companies’ Cases,” 
94. 
“Hansell’s Bankruptcy Cases,” 94. 


“Manson’s Bankruptcy and Company 
Cases,” 94. 


BAR EXAMINATIONS 
Problems in legal research taken from, 


202-207. 
BIBLIOGRAPHY 


American reports— 
Annotated Reports System, 5%. 
Federal Reports, 36. 
National Reporter System, 5C—52. 
Special reports, 53, 94. 
State Reports, 38—50. 
United States Supreme Court Re- 
ports, 34, 35. 
Digests, 63, 64. 
American and English - Annotated 
Cases, 58. 
American Annotated Cases, 58. 
American Decisions 
Reports, 57. 
American Digest System, 64. 
American Law Reports, Annotated, 
oe 
American State Reports, 58. 
British Ruling Cases, 95. 
Canadian, 103, 104. 
English, 100, 101. 
Lawyers’ Reports, Annotated, 57. 
Scotch, 103. 
United States Supreme Court Re- 
ports, 35. 
English reports, 89-94. 
Extra-annotations, 81, 82. 
Federal Reporter, 36. 
Importance of instruction in, XIIT, 89. 
Scotch Reports, 103. 
Search books, 1. 
United States Codes, 14, 15. 
United States Statutes at Large, 13. 
United States Supreme Court Reports, 
34, 35. 


and American |} 


575 


BLUE BOOKS 
Of A. L. R. supplemental citations, for 
A. L. R. annotations, 55. 
Specimen pages, 421-423. 
Of National Reporter System, 53. 


Bakes 
See British Ruling Cases. 


BRIEF-MAKING 
Generally, 209-251. 


BRIEFS OF COUNSEL 
As part of report of case, 23, 25. 
Illustration, 28-30. 
Epitomized in — 
American Law Reports, Annotated, 
Ser 
Lawyers’ Edition of U. S. Supreme 
Court Reports, 35. 
Lawyers’ Reports, Annotated, 56. 
Specimens of, 221, 248. 


BRITISH CROWN CASES 
Described, 92. 


BRITISH RULING CASES 
Annotation in, specimen pages showing, 
550-566. 
Described, 95. 
Indexes to, 59. 
Method of using, 536. 
Relation to Ruling Case Law, 76. 
Specimen pages, 537-566. 
Unit of Annotated Reports System, 59. 


BUTTERWORTH’S ENGLISH DI- 
GESTS 
Ten Years’ Digest, 101. 
Yearly Digests, 101. 


C. 


CALIFORNIA 
Reports of, 38. 
Extra-annotations for, 84. 


CANADA 

“Canadian Criminal Cases,” 103. 

“Canadian Railway Cases,” 103. 

“Canadian Reports, Appeal Cases,” 
103. 

Digests, 103, 104. 

Judicial system, where to find informa- 
tion as to, 96. 


Reports, 103. 


CASE LAW 
Reports of, 23-53. 
Search for, 65-69. 
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CATCHWORDS 
Illustration, 27. 


CENTURY DIGEST 
Described, 64. 
Finding Key-number for cases digested 
in, 339. 
Part of American Digest System, 334. 
Period covered by, 334. 
Specimén pages, 341-349. 
Table of Cases Digested, 69, note, 338. 


CITATIONS 
Abbreviations used, 119-174. 
Appeal brief, citations in, 241. 
Books containing— 
Character as search books, 1. 
Described, 82, 83. 
Usefulness of, 83, 254. 
Mode of making — 
Abbreviations used— 
Code of Laws of United States, 
14. 
English reports, 93. 
Federal statutes, 17. 
List of, 119-174. 
State and territorial reports, 38— 
50. 
Early English Reports by name of 
reporter, 91. 
Early Federal and State Reports, by 
name of reporter, 23, 115. 
English “Law Reports,” 93. ~ 
Generally, 115-119. 
Municipal ordinances, 117. 
Statutes, 117. 
‘Textbooks, 116. 
Of English cases— 
How to find duplicates, 98. 
In other English cases, 99. 


See Corpus Juris. 


CLASSES 
Law books, 1. 
Law encyclopedias, 74. 
Statutes, 12. 
Textbooks, 74. 


CLASSIFICATION 
In digests, 65, 334. 
Of the law, 5, 6. 


CODES 
Mason’s United States Code 
tated, 15. 
United States, 14, 15. 
What are, 12. 


Anno- 
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COLLATERAL REPORTS 
Of English cases, 94. 


COLORADO 
Reports of, 38. 


COMMENTARIES 
As textbooks, 73. 


COMMERCE COURT 
Reports of decisions of, 36. 


COMMONWEALTH LAW RE- 
PORTS 
Described, 104. 


COMPACT BDERION, U: Se COME: 
SoA 
Described, 16. 


COMPIVEDESACWEitS 
See also Statutes. 


Defined, 12. 


CONCURRENT RESOLUTIONS 
Of Congress, where published, 13. 


CONNECTICUT 
Reports of, 38. 


CONSTITUTIONS 
See also Federal Constitution. 
Construction of— 
By U.S. Supreme Court, 35. 
Tables of cases dealing with, 64. 
Generally, 19. 


CONSTRUCTION 
Of constitutions, see Constitutions. 
Of statutes, see Statutes. 


CONVENTIONS 
Text of, where found, 20. 


CORPORATION LAW 
Special reports devoted to, 53. 


CORPUS WPURIS 
Described, 74. 
Mode of citing, 117. 
Usefulness of, 255. 


COUNCIL OF LAW REPORTING 
In England, 193. 


COUNSEL 
Names and briefs of, as part of report 
of case, 23. 
COURT 
Deciding case reported— 
How to find, 96. 
Place of, in judicial system, how to 
find, 96. 
Headnotes written by, authority of, 24. 


INDEX 


COURT OF CLAIMS 
Reports of decisions of, 36. 


COURT OF SESSION 
Reports of decisions of, 102. 


COURT REPORTERS 
Citation of reports by name of, 115. 
Abbreviations of names, 119-174. 
Earlier English reports, 91. 
Earlier Irish reports, 102. 
Earlier Scotch reports, 103. 
Headnotes as work of, 24. 


In England, 89-93. 


COURT RULES 
Appeal brief, rules relating to, 232. 
Where found, 16. 


CRIMINAL REPORTS 
“American Criminal Reports,” 53. 
“British Crown Cases,” 92. 
“Canadian Criminal Cases,” 103. 
Cox’s Criminal Cases, 94. 
Criminal Appeal Cases, 94. 


CROSS REFERENCES 
In digests, 63, 337. 
Importance of, 67. 
Necessity for, 66. 


CROSS REFERENCE TITLES 
Defined, 66, 366. 
Use of, 67. 


CUSTOMS APPEALS 


Reports of decisions in court of, 36, 37. 


Cve, 


See Cyclopedia of Law and Procedure. 


CYCLOPEDIA OF LAW AND PRO- 


CEDURE 
Described, 74, 75. 
Desk Book, 68, 75. 
Word index for, 68, 75. 


1D 
DATES 


Of English decisions, how ascertained, 
97. 


Use of, in citing cases, 115. 


DECENNIAL DIGESTS 
Describec, 64, 334. 
Specimen pages, 357-362, 367-376. 
Table of Cases Digested, 69, note, 338. 


DECISIONS 
Of courts, see Judicial Decisions. 
37 
Lb 
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| DELAWARE 


Reports of, 38. 


DESCRIPTIVE WORD INDEX 
See Word Index. 


DESK BOOK 
For eGyc, 275: 
Of L.R.A. Notes, 57. 


DICTIONARIES 
Character as authority, 1. 
Generally, 78. 
Usefulness of, 255. 


DICE UM 
W hatis,. 25. 
Illustrations, 31-33. 


DIGEST OF ENGLISH OVER- 
RULED CASES 
Described, 99. 


DIGESTS 
American Digest System, 64, 334-340. 
Specimen pages, 341-380. 
Annotations distinguished from, 78. 
Character as search books, 1. 
Classification, scheme of, 66, 67. 
Difficulties, 65. 
Construction of statutes by cases in, 20. 
Cross references in, 63, 337. 
Importance of, 67. 
Described, 63-70. 
Essential to practising lawyer, 254. 
How made, 65-67. 
Latest volumes to be first examined, 
70. 
List of, where found, 64. 
Oe 
American and English Annotated 
Cases, 58. 
American Annotated Cases, 58. 
American Decisions and American 
Reports, 57. 
American Law Reports, Annotated, 


Specimen pages from, 393-403. 
American State Reports, 58. 
Annotated reports, use of, 60. 
British Ruling Cases, 95. 

Specimen pages from, 538-540. 
Canadian cases, 103, 104. 

English cases, 100, 101. 
Lawyer’s Reports, Annotated, 57. 

Specimen pages, 465-469. 
Scotch cases, 103. 

U. S. Supreme Court decisions, 35. 


Plan, 63. 
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DIGESTS—continued. 
Prototype of, 91. 
Purpose, 63. 
Supplementing search in, 70. 
Tables found in, 63, 64. 

Of cases digested, use of, 69. 
Titles used in, list of, 425-434. 
Types, 63. 

Use of, in searching, 179. 


DISPOSITION OF CASE 
As part of report, 23. 
Controls opinions, 25. 
Illustration, 33. 

Where found, 25. 


DISTRICT OF COLUMBIA 
Reports of, 39. 


DOMINION LAW REPORTS 
Described, 103. 


E. 


ELECTRICAL CASES 
Special reports devoted to, 53. 


ENCAEV: 
See Encyclopedia of Evidence. 


PN CAUr sy OUP LDAREP. 
See Encyclopedia of United States Su- 
preme Court Reports. 


ENCYCLOPEDIA OF EVIDENCE 
Described, 75. 


ENCYCLOPEDIA OF THE LAWS 
OF ENGLAND 
Described, 102. 


ENCYCLOPEDIA. OF BUSe5... SU- 
PREME COURT REPORTS 
Described, 75. 


ENCYCLOPEDIAS 
Character as authority, 1. 
Described, 74, 75. 

English, 102. 
Plan, 74. 
Use of, 75. 


ENCYCLOPEDIC DIGESTS 
Described, 63. 


ENCYC. UPS. SUP Ge REP, 
See Encyclopedia of United ‘States Su- 
preme Court Reports. 
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ENGLAND 
See also Enylish Law Books. 
Repositories of law of, 3. 
Terms of court, 98. 


ENGLISH ADMIRALTY REPORTS 
Special reports, 92. 


ENGLISH AND EMPIRE DIGEST 
Citations in, 99. 
Described, 101. 


ENGLISH CHANCERY REPORTS 
Described, 92, 94. 


ENGLISH COMMON LAW 
PORTS 
Special reports, 92, 94. 


ENGLISH ECCLESIASTICAL RE- 
PORTS 
Special reports, 92. 


ENGLISH EXCHEQUER 
PORTS 
Special reports, 92. 


ENGLISH JUDICIAL SYSTEM 
Where to find information as to, 96. 


ENGLISH LAW AND EQUITY RE- 
PORES 
Described, 92. 


ENGLISH LAW BOOKS 
Abridgments, 91. 
As part of lawyer’s library, 258. 
Described, 89-102. 
Reprints, 92, 94, 105-113. 
Search books, 4. 
Year Books, 90. 


ENGLISH REPOR DS 
TATED 


Special reports, 94. 


ENGLISH REPRINT 
Annotations in, 99. 
Described, 92. 
Duplicate citations given in, 98. 


Reports in, table of, 105-113. 


ENGLISH RULING .CASES 
Described, 94, 95. 
Extra-annotations, 82, 95. 
Specimen pages of, 532, 533. 
Method of using, 59, 512. 
Relation to Ruling Case Law, 75. 
Specimen pages, 511-531. 
as of Annotated Reports System, 
8. 


RE- 


RE- 


ANNO- 


INDEX 


ENGLISH STATUTES 
How found, 99. 


EQUITY CASES 


Special reports devoted to, 53. 


Ee ReiC. 
See English Ruling Cases. 


f£RRORS 


Specification or assignment of, in ap- 


peal brief, 235. 
EXECUTIVE PROCLAMATION 


See Presidential Proclamation. 


EXTRA ANNOTATIONS 
Character as search books, 1. 
Described, 81, 82. 
For— 
American Decisions and American 
Reports, 57, 82. 
English Ruling Cases, 82. 
Specimen pages of, 532, 533. 
Lawyers’ Reports Annotated, 56, 82. 
Purpose, 81. 
Usefulness of, 83. 


F. 
FACTS 


Analysis of, before beginning search, 
180-183, 195. 
Statement of, as part of trial brief, 212. 


FED. 
See Federal Reporter. 


IPIEIO. (CANS. 
See Federal Cases. 


FEDERAL 

Circuit and District Court Reports, 
BOmwo/. 

Constitution— 
Annotations of, 15. 
How found, 11. 

Repositories of Federal law, 2. 

Statutes, 13-16. 
Abbreviations used in citing, 17. 
As part of lawyer’s library, 257. 
How published, 13-16. 
How to look up, 17-20. 


FEDERAL CASES 
Described, 36. 
Shepard’s Citations for, 83. 


FEDERAL REPORTER 
Described, 36. 
Shepard’s Citations for, 83. 


FEDERAL 
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STATUTES ANNO- 
TATED 
Described, 15. 


FINDING THE LAW 

Generally, 17-20, 177. 

Other reports of case— 
American cases, 61. 
English cases, 98. 

Statutes h/—20- 

Use of — 
Annotated reports, 59, 60. 
Citation books and Extra-annota- 

tions, 83. 

Digests, 65-70. 
Encyclopedias, 75. 
Ruling Case Law, 76. 
Textbooks, 73. 


FLORIDA 
Reports of, 39. 


FORM BOOKS 


Essential to practising lawyer, 255. 


FORMULATION 
Of question, as first step in making 


search, 177. 


FULL PARAGRAPH DIGESTS 
Described, 63. 


GEORGIA 
Reports of, 39. 


He 


HALSBURY’S LAWS OF ENG- 
LAND 
Described, 102. 


HAWAII 
Reports of, 39. 


HEADNOTES 
As part of opinion, 24. 
Component part of report of case, 23. 
Illustration, 27. 
Variant forms of, 24. 


be 


IDAHO 
Reports of, 39. 


ILLINOIS 
Reports of, 39. 
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INDEX 
As part of volume of reports, 34. 
Encyclopedias, 75. 
Ruling Case Law, 76. 
To annotations— 
First consult, 59. 
In— 
American Annotated Cases, 58. 
American Law Reports, Anno- 
tated, included in Digest, 55. 
American State Reports, 57, 59. 
Lawyers’ Reports, Annotated, 57. 
Specimen pages, 441-444. 
List of, 60. 


INDIANA 
Reports of, 39. 


Extra-annotations for, 82. 


INDIANS 
Treaties, executive orders, etc., relat- 
ing to, where published, 11. 


INSTRUCTIONS TO JURY 
Prayers for, as part of trial brief, 217. 


INTERSTATE COMMERCE COM- 
MISSION 
Reports of decisions of, 36. 


IOWA 
Reports of, 39. 


Extra-annotations for, 82. 


IRELAND 
Decisions digested in English digests, 
101. 
Judicial system, where to find informa- 
tion as to, 96. 
Reports, 102. 


ISSUES 
Statement or abstract of, 


brief) 211. 


for trial 


J: 
JUDICIAL DECISIONS 


Affirmance, how ascertained, 70. 
As repositories of the law, 1, 23. 
Australian, 104. 
Citation, mode of, 115, 116. 
Component parts of reported cases, 24— 
26. 
Dictamine ol: 
English, 89-96. 
Ascertaining date of, 97, 98. 
Usefulness of, 89. 
Function of, 23. 


lbs, WOE. 


LAW BOOKS AND THEIR USE 


JUDICIAL DECISIONS—continued. 
Modification of, how ascertained, 70. 
New Zealand, 104. 
Reports of, 23-26. 

Reversal, how ascertained, 70. 

Scotch, 102. 

Weight of, aids in determining— 
Citation books, 83. 


Extra-annotations, 81. 


JUDICIAL HISTORY 
@tgcases—— 
American, 81, 82. 
English, 99. 


JUSTICE” OF S2DHE PEACE “Rie 
PORTS 
Special reports, 94. 


1 
KANSAS 
Reports of, 40. 
KENTUCKY 
Reports of, 40. 


KEY NUMBER 
Described, 69, 337. 
Digests in which employed, 69. 
National Reporter System, 384. 
Series of American Digest System. 64, 
334. 
Specimen pages, 377-380. 


KNIGHT’S LOCAL GOVERN- 
MENT REPORTS 
Special reports, 94. 
KNOWN CASE 
Beginning search with, 69. 
Examining citations of, 83. 


L. 
LAW 


See also Finding the Law, ante. 
Sources, 1. 


LAW BOOKS 
See also English Law Books. 
Words and symbols commonly used in, 
explained, 7, 8. 


LAW DICTIONARIES 


See Dictionaries. 


LAW JOURNAL REPORTS. 
Date of cases reported in, 98. 


Special reports, 94. 


INDEX 


LAW REPORTING 
In England, beginning of, 89. 


LAW REPORTS 
English series of reports, 93. 
Digests, 101. 


LAW TIMES REPORTS 
Date of cases reported in, 98. 


Described, 94. 


LAWYERS’ EDITION OF U.S. SU- 

PREME COURT REPORTS 

Citation card showing corresponding 
volumes of single volume edition and 
L. ed., 478. 

Described, 35. 

Digests of, 59. 

Specimen pages, 479-493. 

Unit of Annotated Report System, 58. 

Usefulness of, 257. 


LAWYERS’ REPORTS, 
TATED 
Continued by American Law Reports, 
Annotated, 55. 
Continues American Reports, 57. 
Described, 56, 57. 
Digest of, 59. 
Specimen pages, 465-469. 
Extra-annotations, 82. 
Index to Notes, specimen pages, 441- 
444. 
Relation to Ruling Case Law, 75. 
Specimen pages, 437-460. 
Unit of Annotated Reports System, 58. 
Word Index, 57, 68. 
Specimen pages, 461-464. 


L. ED. 
See Lawyers’ Edition of U. S. Supreme 
Court Reports. 


ANNO- 


LEGISLATIVE ENACTMENTS 
Generally, see Statutes. 


What included in term, 1, 11, 12. 


LIBRARY 
Planning of, 253-258. 


LONDON GAZETTE 
Reports in, 94. 


LOUISIANA 
Reports of, 40. 


L.R.A. 


See Lawyers’ Reports, Annotated. 


| 
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M. 
MAINE 
Reports of, 40. 


MANSON’S BANKRUPTCY AND 
COMPANY CASES 
Special reports, 94. 


MARYLAND 
Reports of, 40. 


MASON’S UNITED STATES CODE 
Described, 15. 


MASSACHUSETTS 
Reports of, 41. 


MEMORANDUM OF LAW 
Example of, 196-202. 


NEWS’ DIGESTS 
Annual Digests, 101. 
English Case Law Digest, described, 
100. 


MICHIGAN 
Reports of, 41. 


MINING AND WATER CASES 
ANNOTATED 
Special reports, 53. 


MINING LAW 
Special reports devoted to, 53. 


MINNESOTA 
Reports of, 41. 
Extra-annotations for, 82. 


MISSISSIPPI 
Reports of, 41. 


MISSOURI 
Reports of, 41. 


MOAK’S ENGLISH REPORTS 
Described, 94. ’ 


MODIFICATION 


Of decision, how ascertained, 70. 


MONTANA 
Reports of, 41. 


MORRISON’S MINING REPORTS 
Special reports, 53. 


MUNICIPAL CORPORATION 
CASES 
Special reports, 53. 


MUNICIPAL ORDINANCES 
Citation of, 117. 
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N. 


NATIONAL REPORTER SYSTEM 

Blue Books, 53. 

Described, 50-52, 381-384. 

Finding case cited from, in annotated 
reports, 61. 

Finding in, case cited from state re- 
port, or vice versa, 52, 53. 

Reverse Front Tables, 53. 

Specimen pages, 385-388. 

Shepard’s Citations for, 83. 


NEBRASKA 
Reports of, 41. 


NEGLIGENCE REPORTS 
Special reports, 53. 
“Negligence and Compensation Cases 


Annotated,” 53. 
NEVADA 
Reports of, 41. 


Extra-annotations for, 82. 


NEW HAMPSHIRE 
Reports of, 42. 


NEW JERSEY 
Reports of, 42. 


NEW MEXICO 
Reports of, 42. 


NEW YORK 
Reports of, 43-45. 


NEW YORK SETTLEMENT 
Described, 382. 


NEW ZEALAND 
Judicial system, where to find informa- 
tion as to, 96. 


Reports of, 104. 


NIST PRIUS 
Use of term explained, 96. 


NORTH CAROLINA 
Reports of, 46. 


NORTH DAKOTA 
Reports of, 46. 


Extra-annotations for, 82. 


NORTHEASTERN REPORTER 
Described, 51. 


NORTHWESTERN REPORTER 
Described, 51. 


NOTES 


See Annotations. 
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NUMBER 
Of reported cases, 34. 


O. 
OBITER DICTUM 


See Dictum. 


OHIO 
Reports of, 46. 


OKLAHOMA 
Reports of, 46. 


Extra-annotations for, 82. 


OPINION 
As part of report of case, 23. 
Controlled by disposition made of case, 
Dey 
Headnotes not part of, 24. 
Illustration, 31-33. 
Of U. S. Attorney General, in annota- 
tions of Federal statutes, 16. 
Quoting from, in appeal brief, 244. 
Rendition of, 25. 
In English cases, 98. 


OREGON 
Reports of, 46. 


iP 


PACIFIC REPORTER 
Described, 51. 


PARALLEL REFERENCE TABLES 
For annotated reports, 61. 
For National Reporter System, 53. 


PATENT LAW 
Special reports devoted to, 53. 


PENNSYLVANIA 
Reports of, 47. 


PHILIPPINE ISLANDS 
Reports of, 47. 


PINK TABLE 
In American Digest System, explained, 
339. 
Specimen page, 366. 


PLEADING 
Books on, 255. 


POINTS 
In appeal brief, 237. 


POPULAR NAME 
Finding statute cited by, 19, 20. 


INDEX 583 
PFORTOERICO RaGule. 
Reports of, 47. See Ruling Case Law. 
PRACTICE REGISTRATION CASES 


Books on, as part of lawyers’ library, 


25), 


PRAYERS FOR INSTRUCTIONS 
As part of trial brief, 217. 


PREAMBLE 
Of statute, what is, 12. 


PREFATORY STATEMENT 
Illustration, 27. 


PRESIDENTIAL 
PELONS 
Construction of, table of cases dealing 
with, 35. 
Text of, where found, 20. 
Where published, 13. 


PRIMARY AUTHORITY 
Books of, 1. 


PROBATE CASES 
Special reports devoted to, 53. 


PROBATE, REPORTS ANNO TAT 


PROCLAMA- 


ED 
Special reports, 53. 
PROBLEMS 
American Law Reports, Annotated, 
424. 


British Ruling Cases, 567. 
English Ruling Cases, 534. 
Lawyers’ Reports Annotated, 476. 
Legal research, 202-207. 

Ruling Case Law, 267, 332. 

Use of Law Books, 569-571. 

U. S. Supreme Court Reports, 499. 


PROCLAMATION 


See Presidential Proclamations. 


PILI. CIPI SE TRIB EXOUR ICS 
Described, 53. 


PURVIEW 
Of statute, what is, 12. 
Q. 
QUESTIONS 
See Problems. 
sh Alee 
RAILWAY CASES 


Special reports devoted to, 53. 


Special reports, 94. 


REGNAL YEARS 
Table of, 97. 


REPLY BRIEF 
Generally, 246. 


REPORTED CASES 
Number of, 34. 


REPORTER 
See Court Reporter. 


REPORTER SYSTEM 
See National Reporter System. 


REPORTS OF DECISIONS 
See also Annotated Reports. 
As part of lawyer’s library, 254, 255. 
Character as primary authority, 1. 
Component parts, 23. 
English, 89-96. 
Federal courts and commissions, 36, 37. 
Finding full name from abbreviation, 

96. 

Generally, 23-52. 
Illustrative case, 27-33. 
State and territorial, list ot, 38—50. 
‘Tables found in volumes of, 34. 


U. S. Supreme Court, 34, 35. 


REPRINTS 
English law reports, 92, 94, 105-113. 
Federal and circuit court decisions 


(1789-1879), 36. 
REVERSAL 


Of decision, how ascertained, 70. 


REVERSE FRONT TABLE 
In National Reporter System, 53. 


REVISED REPORTS 
English law book, 92. 


REVISED STATUTES 
United States, 13, 14. 
What are, 12. 


RHODE ISLAND 
Reports of, 47. 


ROSE SNOTES 
Cir U.S. Supreme Court Reports, 35, 
81, 108. 
Specimen pages, 495-498. 
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RULES 
Of court, see Court Rules. 


RULING CASE LAW 

Described, 76. 

Illustration of method of using, 266. 

List of subjects covered in, 264, 265. 

Mode of citing, 117. 

References to, from American Law Re- 
ports, Annotated, 55. 

Search in, example of, 196-201. 

Specimen pages, 263-326. 

Supplement, specimen pages from, 327- 
Sit li 

Usefulness of, 255. 

Use of, 76, 266. 


S. 
SCOPE-NOTES 


In Century and Decennial Digests, 


S35. 


SCOTLAND 
Decisions in, digested in English Di- 
gest, 101. 
Judicial system, where to find informa- 
tion as to, 96. 
Reports and digests, 102. 


SEARCH 
How to begin, 177. 
Scope of, 66. 


SEARCH BOOKS 
Enumerated, 4. 


What are, 1. 


SECONDARY AUTHORITY 
Books of, 1. 


SECOND DECENNIAL DIGEST 
Described, 64, 334. 
Specimen pages, 367—380. 
Table of Cases Digested, 69, note, 338. 


SESSION LAWS 
Described, 12. 


SHEPARD’S CITATIONS 
Annotations in annotated 
shown by, 85. 
Described and explained, 82, 83. 
Specimen pages, 86, 504, 506. 
Wsenot=——= 
In construing statutes, 20. 
To find if case has been affirmed or 
reversed, 70. 


SHORT LINE DIGESTS 
Described, 63. 


reports 


LAW BOOKS AND THEIR USE 


SOLICITOR S*JOURNAL 
English publication, 94. 


SOURCES 
Of law, Ae 


SOUTH CAROLINA 
Reports of, 48. 


SOUTH DAKOTA 
Reports of, 48. 


Extra-annotations for, 82. 


SOUTHEASTERN REPORTER 
Described, 52. 


SOUTHERN REPORTER 
Described, 52. 


SOUTHWESTERN REPORTER 
Described, 52. 


SPECIAL, REPORTS 


American, 53. 


English, 94. 
STATEMENT OF FACTS 


Component part of report of case, 23. 
How prepared, 24. 
In appeal brief, 233. 


STALE REPORA»S 
Essential to practising lawyer, 254. 
Extra-annotations for, 82. 
Finding a case cited from, in annotated 
reports, 61. 
Shepard’s Citations for, 83. 
Table of, 38-50. 


STATES 
Repositories of law of, 2, 3. 
Statutes of, how found, 20. 


STATE STATUTES 
Finding text of, 20. 
How published, 12. 


Sal U PES 
See also Federal Statutes. 
Appeal brief, use in, 244. 
Ascertaining existence of, 
step in searching, 177. 
Character as sources, l. 
Citations of, (7a a 
Classes of, 12. 
Component parts, 12. 
Construction of— 
Finding cases dealing with, 20. 
Tables of cases dealing with, 97, 
100. 


English, how found, 99. 


necessary’ 


INDEX 


STATUTES—continued. 

Essential to practising lawyer, 255. 

Generally, 11-20. 

Shepard’s Citations tna— 
Abbreviations used in, 503. 
Illustrated, 506, 507. 

Use of in trial brief, 215. 


STREET RAILWAY REPORTS 
Special reports, 53. 


SUPA PRs 


See Supreme Court Reporter. 


SUPPLEMENTAL DECISIONS 


For annotations in American Law Re- 


ports, Annotated, 55. 


SUPPLEMENTS 
Mason’s United States Code 
tated, 15. 
Ruling Case Law, 76. 
Specimen pages from, 327-331. 
Shepard’s Citations, 83. 
United States Code Annotated, 15. 


SUPREME COURT 
See United States Supreme Court. 


SUPREME COURT REPORTER 
Described, 34. 


SYLLABUS 


See Headnotes. 


SYMBOLS 


Used in law publications, meaning of, 


Tse. 


ay 
TABLES 


Cases affirmed or reversed— 


Anno- 


In digests, 64. 
Co-op. Digest of U. S. Supreme 
Court Reports, 35. 
Where found, 70. 
Cases cited— 
As part of volume of reports, 34. 
In English digests, 99. 
In “Halsbury’s Laws of England,” 
102. 
In textbooks, 73. 
Useroty 73: 
Cases digested— 
American Digest System, 338. 
Arrangement, 63. 
Second Decennial Digest specimen 
page, 365. 
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TABLES—continued. 
Use of, 63, 64. 
In beginning search with known 
case, 69. 


Cases overruled or disapproved, as part 
of volume of reports, 34. 

Cases reported, as part of volume of 
reports, 34. 

Contents, in textbooks, 73. 
Use of, 73. 

English Reprint, reports in, 105-113. 

Federal statutes, how found in various 
compilations, 18, 19. 

Parallel citations— 
Annotated reports, 61. 
Reporter system, 53. 

Pink Table, in American Digest Sys- 
tem, 339. 

Regnal Years, 97. 

State and territorial reports, 38—50. 
Statutes construed 
As part of volume of reports, 34. 

English statutes, 100. 
In digests, 64. 
Use of, 20. 
United States Code, tables in, 14. 
U. S. Supreme Court decisions— 
Construing Federal Constitution, 
table of, where found, 11. 
Construing statutes, 16. 
Construing treaties, table of, where 


found, 12. 


TAX CASES 


‘Special reports, 94. 


TENNESSEE 


Reports of, 49. 


TERMS OF COURT 


In England, 98. 


| TERRITORIAL REPORTS 


Table of, 38—50. 


TESTIMONY 
Digest of, as part of trial brief, 212. 


TEST PROBLEMS 


See Problems. 


TEXAS 
Reports of, 49. 


Extra-annotations for, 82. 


TEXTBOOKS 
As part of lawyer’s library, 255. 
Character as authority, 1. 
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TEXTBOOKS—continued. 
Citation of, 116. 

In appeal briefs, 241. 
Described, 73. 
Topical list of, where found, 73. 
Use of, 73, 178, 179. 


TIMES LAW REPORTS 
Described, 94. 


ELE Or CAST 
Case, in appeal brief, 232. 
Reported case— 
Generally, 24. 
Illustration, 27. 
Variant forms of, 24. 
Statute, what its, 12. 


TATLES 
American Digest System, 335. 
A.L.R. and L.R.A. Digests, 425-434. 


TOPICAL INDEX 
For Shepard’s Citations, 508-510. 


TREASURY DECISIONS 
Where procurable, 37. 


TREATIES 
Construction of, table of cases dealing 
with, 35. 
Finding text of, 11, 20. 
Where published, 11. 


TRIAL BRIEF 
Example of, 221-230. 
Generally, 210-230. 
PARES Oi, A Ile 


Lik 


UNITED STATES 
Code of Laws of, 14, 15. 
Commerce Court, reports of decisions 
Ota 50. OO: 
Compiled Statutes, 16. 
Court of Claims, reports of decisions 
of, 36. 
Court of Customs Appeals, reports of 
decisions of, 36. 
Revised Statutes,, 13. 
Statutes at Large, how published, 13. 
Supreme Court, decisions of— 
Ascertaining whether decision of 
state court has been reviewed in, 
70. 
As part of lawyer’s library, 257. 


LAW BOOKS AND THEIR USE 


UNITED STATES—continued. 
Digests of, 35. 
Encyclopedia of, 75. 
Relation to Ruling Case Law, 76. 
Reports of, 34, 35. 
’ Rose’s Notes to, 35, 81. 
Shepard’s Citations for, 83. 


UNITED STATES CODE ANNO- 
TATED 
Described, 14, 15. 


UNITS 
Of the Annotated Reports System, 58. 
Of the Lawyers’ Reports, Annotated, 
56. 
Of the National Reporter System, 50- 
i 


UTAH 
Reports of, 49, 


V. 


| VERMONT 


Reports of, 49. 


VIRGINIA 
Reports of, 50. 


We 


WASHINGTON 
Reports of, 50. 


WEEKLY NOTES 
English publication, 94. 


WEEKLY REPORTER 


Date of cases reported in, 98. 


WEST VIRGINIA 
Reports of, 50. 


WISCONSIN 
Reports of, 50. | 


WORD INDEX 

Described, 68, 69, 340. 

For American Digest System— 
Explained, 340. 
Specimen pages, 351-356. 

For Digest of Lawyers’ Reports, An- 

notated, 57, 68. 

Specimen pages, 461-464. 


WORDS AND PHRASES JUDI- 
CIALLY DEFINED 
Described, 78. 
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WORKMEN’S COMPENSATION , WYOMING 
CASES Reports of, 50. 
‘“Butterworth’s Workmen’s Compensa- 
tion Cases,” 94, ) 
“Negligence and Compensation Cases Y. 
Annotated,” 53. 
“Reports of Cases under the Work- | YEAR BOOKS 
men’s Compensation Act,” 94. Early English reports, 90. 


Reasons Why a Law Student Should 


Have a Law Dictionary 


q The Law Student urgently needs a law dic- 
tionary constantly ready for his use as “the time 
to learn is the moment of awakened curiosity.” 
It should be his first purchase. 


@ Law, like other sciences, has a vocabulary of 
its own. It is impossible to understand the state- 
ments of its principles without knowing the accu- 
rate meaning of the technical terms used. This 
knowledge can be obtained most readily from a 
law dictionary; in fact this is the only practical 
method of obtaining a large part of such infor- 
mation, 


@ The persistent habit of promptly consulting a 
dictionary for the meaning of any doubtful legal 
word or phrese, when it is read or heard, will re 
sult in acquiring in a remarkably short time, an 
exact knowledge of legal terms. It develops cer- 
tainty and accuracy in place of mere impressions 
or guesses. 


@ Ballentine’s Law Dictionary has been compiled 
and published in convenient form for the express 
purpose of supplying the need of the law student 
for a good lawyer's dictionary at a reasonable 
price. It is one which he can use during his 
school years and which will then meet his need 


‘after he is admitted to the Bar. 


BALLENTINE’S LAW DICTIONARY 


By JAMES A. BALLENTINE, A.M., LL.B. 


17,859 Words and Phrases Defined and Maxims Translated 


LIBRARY POCKET 
EDITION EDITION 
Handsome Dark Green 
Durable Black Flexible 
Fabrikoid Binding 
piece Gold Titles 
Gold Title High Grade 
High Grade Thin Paper 
alas Size5 x 8 
Bee” 636 Pages 
636 P 
or Thickness 

Thickness 34, inch 
2 inch 

inches Weight 
Weight, 15 ounces 
2 pounds, 
12 ounces 
Wena Veo Same Price 
Choice 
Same $3-50 
Contents 


THE LAWYERS CO-OP. PUBLISHING CO., Rochester, N. Y. 
BANCROFT-WHITNEY COMPANY, San Francisco, Calif. 


MATERIALS AND METHODS 


LEGAL RESEARCH 


py 
FREDERICK C. HICKS, Law Lihcanantard Associate Professor of 
' Legal Bibliography, Columbia University 


THIS BOOK IS: 


1. A reference manual for prac- 
tising lawyers. 


2. An introduction to the study of 
the law. 


3. A treatise for the use of law 
school classes in legal bibliog- 
raphy, legal research, brief- 
making, elementary law, etc. 


4. A general reference work for 
public libraries as well as law 
libraries. 


5. A treatise for use in library 
schools, and by prospective 
law librarians. 


FEATURES 


1. Theory and practice of legal 
research, 


2. History and description of all 
classes of Anglo-American 
law books. 


3. Advice on the evaluation of law 


books. 


4, Extensive bibliography of 
books and articles written con- 
cerning law books. 


5. Lists—Tools of the Law. 


(a) Comprehensive list of le- 
gal abbreviations. 


(b) Lists of English, Irish, 
| Scotch, Canadian and 
American Law Reports. 


(c) Lists of encyclopedias, dic- 
tionaries, digests and le- 
gal periodicals. 


Hicks, Materials and Methods 


—— OF ——_ 
Legal Research 

CONTENTS 
Preface. 
Introduction. 

PART I 
LAW BOOKS AND THEIR USE 
Chapter 
I. The Art of Legal Research. 


Il. Statute Law and Statute Law Books. 
Il]. Case Law and Law Reports. 

IV. English Law Reports. 

V. Law Reports in the United States. 
VI. Appeal Papers as Legal Literature. 
Vii. Treatises. 

VIII. Legal Periodicals. 

IX. Arrangement of Material in Law Books, 

X. Legal Dictionaries. 

XI. Legal Encyclopedias. 

XI. Digests. 
XIII. Search Books. 
PART II 


LAW LIBRARIES 


XIV. Division I. General Information. 
Division IJ. Law Library Catalogues. 
Division III. Arrangement of Books in Law Libraries. 
Division IV. Selected Bibliography of Law Libraries. 


PART Ul 


BIBLIOGRAPHICAL MANUAL 

Appendix 

I. Books and Articles about Law Books. 
(a) General Legal Bibliography. 
(b) Statute Law and Statute Law Books. 
(c) Case Law. 
(d) British Law Reports. 
) American Law Reports. 
) Appeal Papers and Legal Argument. 
) Treatises. 
) Legal Periodicals. 
i) Arrangement and Classification, 
j) Legal Dictionaries. 
k) Legal Encyclopedias. 
1) Digests. 
(m) Search Books. 

II. List of Legal Abbreviations. 
Ill. Tables of Regnal Years. 
IV. List of English, Irish, Scotch and Canadian Law Reports. 
V. List of American Law Reports. 
VI. List of Anglo-American Legal Periodicals. 


Price $6.00 delivered 
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THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


Rochester, N. Y. 


BANCROFT-WHITNEY CO. 


San Francisco, Calif. 


APPENDIX 


EOCAL BOOKS 


for 


ARIZONA 
CALIFORNIA 
IDAHO 
MONTANA 
OREGON 
WASHINGTON 


REROR  O- DIGI lS, CODES, TREATISES, 
AND PRACTICE*BOOKS 


Local Books for Arizona 
REPORTS, DIGESTS, CODES and PRACTICE BOOKS 


ARIZONA REPORTS. — Reports of cases argued and determined in 
the Supreme Court of Arizona. 1866-1927. 28 vols. 


ARIZONA DIGEST. — A digest of the decisions of the Supreme Court 
of Arizona, covering Vols. | to 25 inclusive, with a table of 
cases digested, a table of cases cited showing where all Arizona 
decisions have been cited by the Arizona Supreme Court, the 
United States Courts and all State Courts of last resort and in 
the Annotations contained in the Annotated Reports System.— 
Also a table showing where the Arizona Constitution, Codes, 
Statutes and Session Laws have been cited by the Arizona Su- 
preme Court. 


ARIZONA CIVIL AND PENAL CODES. — Two volumes, 1914. 


ARIZONA SESSION LAWS. — Seven volumes, 1915 to 1927. 


CALIFORNIA JURISPRUDENCE. — Complete in twenty-eight vol- 
umes, including 1926 Supplement. For full description see 
page VI. 


KERR’S CYCLOPEDIC CODES AND HENNING’S GENERAL LAWS. — 
11 volumes and the 1925 Consolidated Supplement, 2 volumes. 
1926 Annual. 1927 Code Annotations. 

Primarily designed for California, yet equally important and 
useful in Arizona. 


Publications for Use in Arizona and for General Use in the 
Western States are found on pages XIV and.XV. 
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: Local Books for California 
REPORTS, DIGESTS, CODES and PRACTICE BOOKS 


CALIFORNIA REPORTS. — Reports of cases determined in the Su- 
‘preme Court of the State of California. (Vols. 1-147. Extra 
annotated.) 1850-1927. (Published currently.) 200 vols. 


CALIFORNIA APPELLATE REPORTS. — Reports of cases determined 
in the District Courts of Appeal of the State of California. 
1905-27. (Published currently.) 76 vols. 


In November, 1904, an amendment to the Constitution was adopted creating 
District Courts of Appeal, each with three justices, dividing the State into three 
appellate districts, holding regular sessions respectively in San Francisco, Los 
Angeles and Sacramento. In November, 1918, this amendment was further 
amended providing for two divisions for the first and second appellate districts, 
with three justices for each division. 

In these amendments the jurisdiction of the Supreme and District Courts of 
Appeal is set forth. 


CALIFORNIA UNREPORTED CASES. — Being those decisions deter- 
mined in the Supreme Court and the District Courts of Appeal 
of the State of California but not officially reported. With An- 
notations. Reported and edited by Peter V. Ross. 1913. Seven 
volumes including Digest. 


COFFEY’S PROBATE DECISIONS. — Reports of Decisions in Probate 
by James V. Coffey, Judge of the Superior Court, San Fran- 
cisco. Reported and annotated by Peter V. Ross and Jeremiah 
V. Coffey. 4908-16. 6 vols. 


CALIFORNIA DIGEST. — A Digest of the Decisions of the Supreme 
Court and the District Courts of Appeal of the State of Cali- 
fornia, and of all Federal Decisions dealing with California 
Law covering the cases officially reported in volumes | to 167 
of the Supreme Court Reports; volumes | to 24 of the District 
Courts of Appeal Reports; volumes | to 5, Coffey’s Probate 
Decisions; Myrick’s Probate Reports, | volume; volumes | to 
7, California Unreported Cases; also all California Decisions 
contained in volumes | to 142 of the Pacific Reporter; also all 
decisions considering and passing on California law in the 
United States Supreme Court Reports, to volume 230; Mc- 
Allister’s Circuit Court Reports, | volume; Hoffman’s Dis- 
trict Court Reports, | volume; volumes | to 14, Sawyer’s Cir- 
cuit and District Court Reports, and volumes | to 214, Federal 
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Reporter. Also a Table of the California Ce Digi 
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State and Federal, direct and reverse, showing on what page 


and under what subject each case is digested ; and also where 
the various California Cases are cited in annotations in the 
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Annotated Series—the American Decisions, American Reports, a 


American State Reports, and Annotated Cases, also a Table of — 
California Cases carried to the United States Supreme Court | 
and those originating in the Federal Courts. By James M. 
Ketel 5st Ovals: | 


CALIFORNIA DIGEST CONSOLIDATED SUPPLEMENT. — A Di gest. of-* 
the Decisions of the Supreme Court and of the District Courts 
of Appeal of the State of California since Kerr’s California 
Digest, covering the cases reported in volumes 168 to 180, Cali- 
fornia Supreme Court Reports, volumes 25 to 39, California 
District Courts of Appeal Reports, and volume 6, Coffey’s Pro- 
bate Decisions. 1915-1919. 1 vol. 


CALIFORNIA DIGEST CONSOLIDATED SUPPLEMENT. — A Digest of 
the Decisions of the Supreme and of the District Courts of Ap- 
peal of the State of California since the 1915-1919 Consoli- 
dated Supplement covering the cases reported in Volumes 181 
to 190 California Supreme Court Reports, and Volumes 40 to 
61 California District Courts of Appeal Reports. 1920-1923. 
1 vol. 


CALIFORNIA CURRENT DIGEST AND CITATIONS. — A Digest of the 
cases decided by the Supreme and Appellate Courts of Cali- 
fornia, and. by the Federal Courts on questions of California 
Law subsequent to those covered by the 1920-1923 California 
Consolidated Supplemental Digest to Kerr’s California Digest, 
together with a Table of Cases Digested therein. By James H. 
Deering. Also the citations of the California cases since Octo- 
ber, 1922, and the citations of the California Constitution, 
Codes, Statutes, Railroad Commission, Supreme Court Rules, 
municipal charters and ordinances by the courts of this State; 
with specific references to the cases and notes in the American 
Law Reports, compiled by George J. Martin, issued, January, 
May and September. The September issue, being the final one 
for the year, in permanent binding. An annual publication. 
Of these Digests and citations there are now published annual 
bound volumes for 1924, 1925 and 1926. 

The above-described Digests cover the California Decisions, 
State and Federal, from the Beginning to Date. 
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; 2 CALIFORNIA NOTES. — Notes on the California Reports, 8 vols., 


showing the present value as authority of the decisions of the 
Supreme Court of California as determined through the cita- 

tions in subsequent decisions of this court, the courts of last 
resort of sister states, and of the Federal courts. By Chas. L. 
Thompson. 1926. Third edition in preparation. "The Quick- 
est and Surest Path to Find the Judicial History of California 
Cases. = 


CALIFORNIA POLITICAL CODE. — Adopted March 12, 1872, with 
amendments up to and including those of the Forty-fifth Ses- 
sion of the Legislature, 1923. With condensed Legislative His- 
tory of each session, and of amended and repealed titles, chap- 
ftets-and articles. Edited by James H- Deering. .1923.- 1 vol. 


_ CALIFORNIA CIVIL CODE. — Adopted March 21, 1872, with amend- 
: ments up to and including those of the Forty-fifth Session of 
the Legislature, 1923. Edited by James H. Deering. Legis- 
Wative iaistory -by-C.- TH. Fairall) 1923. 1, vol: 


CALIFORNIA CODE OF CIVIL PROCEDURE. — Adopted March 11, 
1872, with amendments up to and including those of the Forty: 
fifth Session of the Legislature, 1923. Edited by James H. 
Deering. Legislative History by Chas. H. Fairall. 1923. | 
vol. 


CALIFORNIA PENAL CODE. — Adopted February 14, 1872, with 
amendments up to and including those of the Forty-fifth Ses- 
sion <of the Legislature, 1923:. ‘Edited: by James: H: Deering. 
Legislative History by Chas. H. Fairall. 1923. 1 vol. 


CALIFORNIA GENERAL LAWS. — As amended up to the end of the 
Session of 1923. Containing the laws that are in common use 
in full, with references to other general laws in force, and also 
special laws. With statutory history. Edited by James H. 
Deering 1923 -2 vols. 


SUPPLEMENT TO DEERING’S 1923 Codes and General Laws. Con- 
tains all Code amendments and laws of general nature now in 
force of the sessions of the legislature of 1925 and 1927. 1 vol. 


KERR’S CYCLOPEDIC CODES AND HENNING’S GENERAL LAWS. — 
Eleven volumes and the 1925 Consolidated Supplements, two 
volumes. 1926 Annual, and 1927 Code Amendments. Pri- 
marily designed for practice in California. 

California local books continued on next page. 
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Calor Jurisprudence 


A Complete Statement of the Law and Practice of California ae 


in Twenty-eight Volumes, Including 1926 Supplement 
Faved by Wituam M. McKinney 


With an Introduction by Hon. WituaM W. Morrow 
Judge of the United States Circuit Court of Appeals 


In about four hundred articles, alphabetically arranged and con- 


forming closely to standard classification, CALIFORNIA JURIS- 
PRUDENCE states the whole body of California law, substantive 
and adjective, civil and criminal. None but California cases, and 
Federal cases applying California law, are cited; but these are ex- 
hausted to the last degree. Pleading, practice and evidence receive 
attention not only under special headings, but also in connection with 
the substantive titles of the law. The field of criminal law is lke- 
wise covered both by general treatment applicable to all offenses and 
by full discussion of particular crimes. 

In each of the articles all California cases are ced which in 
any way bear upon the subject treated. In addition Federal cases 
which determine any question of California law or practice are 
cited. The work, therefore, reflects the complete jurisprudence of 
the state, illustrated by an exhaustive presentation of precedents. 
Valuable dicta found in the opinions of the courts are brought to 
light and the policy of the law is indicated. 

The text of CALIFORNIA JURISPRUDENCE is not a 
mere collection of bare rules and specific holdings. Attention 
throughout is given to the reason and history of the law. California 
rules are contrasted with those generally prevailing where the doc- 
trine of this state is exceptional. Confusion among the authorities 
is cleared up, and the course of statutory regulation is traced. The 
work abounds in statements of limitations, in explanations of gen- 
eral rules, and effort is made to clear up and state our present day 
law. Although rule and principle predominate, particular hold- 
ings are stated so that there may be complete understanding of all 
topics. 

CALIFORNIA JURISPRUDENCE presents the law in a 
full and reasoned text. It weaves together the statutes and the case 
law and traces the course and development of doctrines and legis- 
lation. Cases cited in the notes are individualized. Conflict with 
authority in other jurisdictions is pointed out. Abandoned positions 


are indicated. In encompasses all subjects and provides titles which 


care for the peculiarities of California law. 
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Paik leading cases are pointed out. Whenever a cited case con- 


oS. _ tains an adjudicated form, this is referred to. The existing law is 
generally found in the later cases, and emphasis is laid on such opin- 


ions. Overruled cases and their doatenes are distinguished by state- 
ment of both the former and the present rules. Parallel references 
are given to the Pacific Reporter, and to the several series of anno- 
tated reports. ‘The work abounds in quotations. ‘The sections are 
of convenient length, and related parts of an article are brought to- 
gether by frequent cross references. 

The case law and the statutory law are sink together in all arti- 
cles. Changes in common-law rules effected by the Codes and Laws 
are pointed out; and so far as statutes are involved in any subject 
notice is taken of them and often the full terms of the statute are 
set out. 

The articles are alphabetically arranged, and interspersed are 
numerous cross reference titles. A minute and logical analysis pre- 
cedes each article. Each volume also contains an exhaustive subject 
and word index. With this double indexing, one logical and the 
other alphabetical, quick reference is always possible. Volume 27 
contains a general index of the whole, connecting up with the volume 
indexes. Complete in 28 volumes, including 1926 Supplement. 

Cumulative Supplements will keep CALIFORNIA JURIS- 
PRUDENCE constantly up to date. Sold only by subscription as 
a complete set. 


CALIFORNIA CITATION MANUAL. — Citations of California Consti- 
tution, Codes, Statutes, General Laws and the early Practice 
and Probate Acts, containing a concise list of ‘citations of all 
constitutional, code and statutory provisions from 1850 to 1915 
as cited in the following Reports: California Supreme Court 
Reports, 169 volumes; California District Courts of Appeal 
Reports, 27 volumes; Myrick’s Reports, | volume; Coffey’s 
Probate Decisions, 6 volumes; California Unreported Cases, 7 
volumes; California Railroad Commission Reports, 6 volumes ; 
United States Supreme Court Reports, 238 volumes; Federal 
Reporter, 226 volumes. Compiled and verified by George J. 
Martin. Also reference matter concerning California Legal 
Time Table, Fee Tables, Law and Motion Days by counties 
and Legal Holidays of each state. 1916. 


CALIFORNIA ANNOTATED CONSTITUTION. — The Constitution of 
The State of California. Adopted in convention at Sacramento, 
March 3, 1879; ratified by vote of the people, May 7, 1879. 
Annotated by Edward F. Treadwell. Containing all citations 
in California Reports, Vols. 1-187, California Appellate Re- 
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ports, Vols. 1-47, and all amendments adopted up to and ins 
cluding November 2, 1926. 5th edition. 1 vol. Buckram. . 
Uniform in size with the 1915 California Codes. fecae 


CALIFORNIA MUNICIPAL COURTS. —A treatment of Municipal 
Courts in California, including an analysis of the constitutional 
and statutory provisions relating to such courts, their organiza- 
tion, officers, jurisdiction, procedure and appellate review of — 
their judgments. By Edward W. Tuttle. 1926. 1 volume. 


CALIFORNIA LAW REVIEW AND QUIZZER.— For the use of Cali- 
fornia law students in review work and in preparation for ex- 
amination for degrees of law colleges or for admission to the 


bar. 1926. (Smallberg.) 


PAGE’S CALIFORNIA STREET LAWS. — A Treatise on the General 
Street Laws of California. Embracing all Statutes up to and 
including the Acts of 1911, the Provisions of all Municipal 
Charters, and all Decisions affecting Street Laws, as well as 
all Rules Governing Street Work done under Private Contract. 
Including about 100 Forms and a Complete Index and Table 
of Cases. Full text of the Statutes given in the Appendix. By 
Feo. Page, 9. devel 


Publications for Use in California and for General Use in 
the Western States are found on pages XIV and XV. 
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Local Books for Idaho 
REPORTS, DIGESTS, CODES and PRACTICE BOOKS 


IDAHO REPORTS. — Reports of cases argued and determined in the 
Supreme Court of the State of Idaho. 1886-1927. (Published 
currently.) 43 vols. 


IDAHO DIGEST. — A Digest of the Decisions of the Supreme Court 
of Idaho covering all cases reported in volumes I-40, Idaho 
Reports, together with table of cases of all Idaho decisions em- 

braced in this Digest, showing under what subject and where 
the cases are digested, as well as the volume and page of the 
Idaho Reports and Pacific Reporter where reported, including 
citations of Idaho cases subsequently referred to in opinions 
of the Supreme Court of Idaho and in the Annotated SG 
System 1925. 


COMPILED LAWS OF IDAHO. — Annotated. 1919. Three volumes. 
SESSION LAWS. — 1921-1927. Four volumes. 


To a great extent Idaho adopted the California laws. The 
decisions of the California Courts having been largely followed 
as precedents it seems proper to include: 


CALIFORNIA JURISPRUDENCE. — Complete in twenty-eight vol- 
umes, including 1926 Supplement. For full description see 
page VI. 


KERR’S CYCLOPEDIC CODES AND HENNING’S GENERAL LAWS. — 
11 volumes and the 1925 Consolidated Supplement 2 volumes. 
1926 Annual. 1927 Code Amendments. 

Primarily designed for California, yet equally important and 
useful in Idaho. 


Publications for Use in Idaho and for General Use in the 
Western States are found on pages XIV and XV. 


SS 


Local Books for Montana as 


REPORTS, DIGESTS, CODES and PRACTICE BOOKS. 


MONTANA REPORTS. — Reports of cases argued and determined in . 
the Supreme Court of the State of Montana. i ae 


(Published currently.) 78 vols. 


MONTANA DIGEST. — A Digest of the Decisions of the sinh 


Court of Montana, covering all cases in volumes 1-68 inclusive, 


and a direct and reverse table of cases giving parallel Montana 
and Pacific Reporter citations and the pages of the Digest where 


they are to be found including citations of Montana cases sub- 
sequently referred to in opinions of the Supreme Court of 
Montana and in the Annotated Reports System 1925. 2 vols. 


MONTANA REVISED CODES 1921 ANNOTATED. — The official com- 
pilation authorized by Legislative Enactment, compiled and 


annotated, with complete Legislative History, by the Hon. I. 
W. Choate of the Helena Bar (Code Commissioner). Vol. 1, 
Political Code and Constitution. Vol. 2, Civil Code. Vol. 3, 
- Code of: Civil: Procedure. . Vol.-4, Penal Code and=Genetal 
Index of the four volumes. The four volumes abound with 


annotation references to Ruling Case Law and the Annotated 


Reports System. Sold only as a complete set, 4 volumes. 

To a great extent Montana adopted the California laws. The 
decisions of the California Courts having been largely followed 
as precedents it seems proper to include: 


MONTANA REVISED CODES SUPPLEMENT 1927.— Contains all 
laws of a general nature in force, which were passed at the ses- 
sions of the legislature of 1923, 1925, and 1927, with annota- 
tions ofall statutes in Montana Revised Codes of 1921, subse- 
quent to those contained in those Codes and of the statutes con- 
tained in this Supplement. 1927. 1 volume. 


CALIFORNIA JURISPRUDENCE. — Complete in twenty-eight vol- 
umes, including 1926 Supplement. For full description see 
page VI. 

KERR’S CYCLOPEDIC CODES AND HENNING’S GENERAL LAWS. — 
11 volumes and the 1925 Consolidated Supplement, 2 volumes. 
1926 Annual. 1927 Code Amendments. 

Primarily designed for California, yet equally important and 
useful in Montana. 


Publications for Use in Montana and for General Use in the 


Western States are found on pages XIV and XV. 


x 


Local Books for Oregon 
REPORTS, DIGESTS, CODES and PRACTICE BOOKS 


OREGON REPORTS. — Reports of Cases Decided in the Supreme 
Court of the Territory of Oregon and of the State of Oregon. 
1853-1927. 120 vols. (Published currently.) 


OREGON DIGEST. — A Digest of the Decisions of the Supreme Court 
of Oregon covering volumes 1-71, inclusive, with references to 
decisions on appeal or writ of error to the Supreme Court of 
the United States, and to selected cases from the American De- 
cisions and Reports, American State Reports, Annotated Cases 
and Lawyers Reports Annotated, and a table of cases showing 
where the decisions are reported, where found in this Digest, 
and where subsequently cited in the Oregon Reports. By Rich- 
ard W. Montague and Erskine Wood. 1916. 2 volumes. 


OREGON DIGEST.— Supplement. Digesting the decisions of the 
Supreme Court of Oregon in volumes 72 to 106 Oregon Re- 
ports, with a table of cases reported therein and cases cited 
supplemental to those in the table of citations in Montague’s 
Digest and of the cases digested in this Digest. 1923. 1 volume. 


OREGON LAWS, ANNOTATED. — ‘The authorized official compila- 
tion by an act of the Legislature of 1919. All the laws of a 
general nature in force in the State of Oregon, including the 
special session of 1920. Compiled and Annotated by Hon. 
Conrad Patrick Olson, Code Commissioner, formerly Justice of 
the Supreme Court of Oregon. 1920.- 2 volumes. 


OREGON LAWS, ANNOTATED. — 1927 SUPPLEMENT. Containing 
all laws of a general nature in force of the sessions of the legis- 
lature of 1921, 1923, 1925, 1927, with annotations of all in Ore- 
gon Laws of 1920 subsequent to those contained in those Laws 
and of the Statutes contained in this Supplement. 1927. 1 
volume. 


Publications for Use in Oregon and for General Use in the 
Western States are found on pages XIV and XV. 


Local Books for Washington =. 


REPORTS, DIGESTS, CODES and PRACTICE BOOKS 3 


WASHINGTON REPORTS. — Cases determined in the Supreme Court 


of the Territory of Washington. 1854-1888. 3 vols. 


~~ 


WASHINGTON REPORTS. — Cases determined in the Supreme Court — 
of the State of Washington. 1889-1927. (Published current- 


ly.) 141 vols.” 


WASHINGTON DIGEST —By ARTHUR REMINGTON. — A syllabus 


digest of all supreme court decisions compiled from the officially 
approved syllabi, covering all cases in the three Washington 


Territorial Reports and volumes | to 103 Washington State 
Reports. One alphabetical arrangement. Contains numerous 


references to the annotations in American Decisions, American 
Reports, American State Reports, American Annotated Cases 


and Lawyers Reports, Annotated, also cross references to Cen- 


tury and Decennial Digests. With a complete alphabetical 
table of cases, direct and reverse, which shows under what sub- 
ject and where the cases are digested. Also gives the volume 


and page of the Washington Reports, Pacific Reporter and the ~ | 


several series of annotated reports where reported. Of the 
greatest importance is the citation feature in the table of cases. 
All citations of Washington cases made by the supreme court 
of Washington in its later decisions appear following the name 
of the cases cited. ‘These citations also show where the Wash- 
ington cases are cited in the annotations in American State 
Reports, American Annotated Cases and Lawyers Reports, An- 
notated. The digest is published in four volumes comprising 
more than five thousand pages. 1919. 


WASHINGTON DIGEST SUPPLEMENT — By ARTHUR REMINGTON. — 


Covering vols. 104-135 Washington Reports—with a table of 
cases digested and table of cases cited, supplemental to those in 
volume four of Remington’s Washington Digest and of the cases 
digested in this Digest. By Arthur Remington. 1926. 1 vol- 
ume. 


REMINGTON’S COMPILED STATUTES OF WASHINGTON, ANNO- 


TATED. — A complete compilation of the statutes of Washing- 
ton in force to and including the session laws of 1921, fully 
annotated to the decisions in three Territorial and 113 volumes 
of Washington State Reports and to the notes in the principal 


xi 


oy eA ha lil tee. 


series of annotated reports. Volume three of this publication 
contains a general index of the contents of the entire work and 
a cross-reference table showing where the sections of Reming- 
ton and Ballinger’s Code, Ballinger’s Code and the session laws 
are to be found in this compilation. By Arthur Remington, Re- 


porter of the Supreme Court. 1922. 3 volumes. 


_REMINGTON’S COMPILED STATUTES OF WASHINGTON. — 1927 


SUPPLEMENT. Containing the laws of a general nature passed 
at the 1923, 1925 and 1927 sessions of the legislature of Wash- 
ington, with annotations of all statutes in Remington’s Com- 
piled Statutes of 1922, subsequent to those contained in that 
compilation, and of the statutes contained in this Supplement. 
1927. 1 volume. 


INDEX TO REMINGTON’S COMPILED STATUTES OF WASHING. 


TON. — One volume. 1922. This volume contains the general 
index of the contents of Remington’s Compiled Statutes of 
Washington, also Cross-Reference Table showing where the 
sections of Remington and Ballinger’s Code, Ballinger’s Code 
and the session laws are to be found in that compilation. By 
Arthur Remington, Reporter of the Supreme Court. 


Publications for Use in Washington and for General Use in 
the Western States are found on pages XIV and XV. 


xill 


Publication for General Use in nee é 


Western States 


BANCROFT’S CODE PLEADING. — A treatise on Code Pleading con- = 


taining 1368 forms. Adapted to practice in Alaska, Arizona, 


California, Colorado, Idaho, Kansas, Montana, Nebraska, — 


Nevada, New Mexico, North Dakota, Oklahoma, Oregon, 


South Dakota, Utah, Washington, Wyoming, and other Code | 


states. By publisher’s editorial staff. 1926. 5 volumes. 


BANCROFT’S PROBATE PRACTICE. — An exhaustive treatment of 
the practice in probate cases as it prevails under the statutes 
and decisions of Arizona, California, Colorado, Idaho, Mon- 
tana, Nevada, New Mexico, North Dakota, Oklahoma, Ore- 
gon, South Dakota, Utah, Washington and Wyoming. Prac- 
tice in Guardianship and Adoption cases is also covered. The 
forms set out are available for all jurisdictions. By James M. 
Henderson. ‘Two volumes, containing about 2600 pages. 1927. 


CHURCH’S LEGAL AND BUSINESS FORMS. — For use in Alaska, Ari- 
zona, California, Colorado, Hawaii, Idaho, Kansas, Montana, 
Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, 
Oregon, South Dakota, Utah, Washington and Wyoming. Sec- 
ond Edition. eS, 


COWDERY’S NEW BOOK OF FORMS; being Legal Forms and Prec- 
edents for Court Proceedings and Business ‘Transactions, elab- 
orately annotated. Especially adapted to the Codes and Stat- 
utes of Alaska, Arizona, California, Colorado, Hawaii, Idaho, 
Kansas, Montana, Nebraska, Nevada, New Mexico, North Da- 
kota, Oklahoma, Oregon, South Dakota, Utah, Washington and 
Wyoming. By Jabez F. Cowdery. Revised edition by Curtis 
Fiiblver:197S.- 3b vols 


HAYNE’S NEW TRIAL AND APPEAL. —A Treatise on New Trial 


and Appeal. By Robert Y. Hayne, of the San Francisco bag. 


Revised and Re-edited by J. R. Pringle, of the San Francisco 
Bar, and W. H. Hyatt, of the Los Angeles Bar. 1912: 2 vols. 


HILLYER’S JUSTICES’ CODE ANNOTATED. — Code of Law-Practice 
and Forms for Justices’ and other Inferior Courts in the West- 
ern States. By Curtis Hillyer of the California Bar. Second 
Edition. — 1925, 


- KINNEY’S LAW OF IRRIGATION AND WATER RIGHTS, and the Arid 

~_ _ Region Doctrine of Appropriation of Waters. By Clessen S. 
Kinney, of the Salt Lake Bar. Second edition. 1912. 4 vol- 
umes. Saya 


LINDLEY ON MINES. — A Treatise on the American Law Relating to 
~Mines and Mineral Lands Within the Public Land States and 
Territories, and governing the acquisition and enjoyment of 
mining rights in lands of the public domain. By Curtis H. 
Lindley. Third edition. 1914. 3 vols. 


- MORRISON’S MINING RIGHTS on the Public Domain. With Forms. 
By R. T. Morrison and Emilio D. De Soto of the Colorado Bar. 
Fifteenth edition. 1917. 


_ MORRISON AND DE SOTO — OIL AND GAS RIGHTS, on the Public 
Domain and on Private Lands, Discovery and Location of Oil 
Placer Claims. With Statutes and Forms. By R. S. Morrison 
and Emilio D. De Soto, of the Colorado Bar. 1920. 


-PAGE’S CALIFORNIA STREET LAWS. —A ‘Treatise on the General 
Street Laws of California. Embracing all Statutes up to and 
including the Acts of 1911, the Provisions of all Municipal 
Charters, and all Decisions affecting Street Laws, as well as 
all Rules Governing Street Work done under Private Contract. 
Including about 100 Forms and a Complete Index and Table 
of Cases. Full text of the Statutes given in the Appendix. By 
Peo Page: 19) (cl avok, 


WIEL ON WATER RIGHTS. — A Treatise and General Presentation 
of Case Law, Statute Law, and Forms, Relating to the Law of 
the Use of Waters for Irrigation, Domestic Use, Water-power, 
Mining, and General Supply in Alaska, Arizona, California, 
Colorado, Hawaii, Idaho, Kansas, Montana, Nebraska, Ne- 
vada, New Mexico, North Dakota, Oklahoma, Oregon, South 
Dakota, Texas, Utah, Washington and Wyoming. Third edi- 
tron. = 1911. -2-vols. 
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